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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 1: NOTICE TO BIDDERS

1 PROPOSAL REQUEST :
\\

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] arefrequested from persons,
companies, close corporations or enterprises [hereinafter referred to as an entity, Wespondent or Bidder]
for the Supply and Delivery of £arthmoving Equipment and Serv V Elizabeth Area on an
as and when hired basis for 24 months (the services) to Tran

Supply Chain office, Bellville Square, behind Transiet P
South, Bellville, Cape Town, on payment of an a f R500.00 [inclusive of VAT] per set. Payment

ed at, and are obtainable from the
Robert Sobukwe Road, Bellvilie

On or after 30 September 2013, the RFP documents may

is to be made as follows:

Bank: Standard Bank O
Account Number: 20 3158 59

Branch: Braa
Branch code: 00

Account Name: eight Rail
Reference: %C N 031/2013
NOTES - x
a) is amount is not refundable.
% A receipt for such payment made must be presented when collecting the RFP

documents and submitted thereafter with your Proposal.

& cuments will only be available for collection between 09:00 and 15:00 from 30 September 2013
until I1 October 2013. Therefore payment must be effected prior to the deadline for coilection,

N.B: Fursuant to note (b) above, should a third party [such as a courier] be instructed to colfect RFP
documents on behalf of a Respondent, please ensure that this person [the third party] has a "proof of
payment” recept for presentation to Transnet when coflecting the RFP documents.

Any additional information or clarification will be faxed or emailed to all Respondents, if necessary,

2 FORMAL BRIEFING

A Compulsory pre-proposal RFP briefing session will be conducted at the Transnet Freight Rail (RME)
Boardroom on the 9th October 2013, at Transnet Freight Rail {(RME), 85 Burman Road, Deal
Party, Port Elizabeth, for a period of £ 2 hours (Respondents to provide own transport and

accommodation).

Respondent’s Signature Date & Company Stamp
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2.1 A Certificate of attendance in the form set out in Section 15 hereto must be completed and
submitted with the proposal.

2.2 Respondents failing to attend the compulsory RFP briefing will be disgqualified.

2.3 Respondents who have not purchased and/or been issued with a valid RFP bid document/s will
not be allowed to attend the RFP briefing. Bid documents will not be sold or issued at the site

meeting and/or RFP briefing

2.4 The briefing session will start punctually at 10:00 and information will not be repeated for the
benefit of Respondents arriving late.
PROPOSAIL SUBMISSION \

Proposais in duplicate [1 original and 1 copy] plus a CD copy of Pricing edule must reach the
Secretariat, Transnet Freight Rail (RME) Acquisition Council before t ing grour on the date shown

below, and must be enclosed in a sealed envelope which must have | prthe outside:

RFP No: TPG CON 031/2013
Description SUPPLY & DELIVERY QOF MOVING EQUIPMENT AND

SERVICES FOR POR ZABETH AREA ON AN AS AND WHEN
REQUIRED BASI 24 NTHS

Closing date and time: 220@2013 at 12:00 pm

Closing address options in paragraph 4 below]

All envelopes must reflect ress of the Respondent on the reverse side.

The closing time of ¢ at 12:00 pm irrespective of any changes to closing dates.
DELIVERY IN URTI FOR RFP

4.1 Deli y hanhd

\\ obert Sobukwe Road, Bellvilie South, Bellville, Cape Town and should be addressed as
follows:

THE SECRETARIAT

TRANSNET FREIGHT RAIL (RME} ACQUISITION COUNCIL
FOYER BELLVILLE SQUARE

TENDER NO. TPG CON 031/2013

SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR PORT
ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS FOR 24 MONTHS

ATTENTION: NOMSIKELELO SIKIE NCAMANE

a) The measurements of the "tender slot" are 400mm wide x 100mm high, and
Respondents must please ensure that response documents or files are no larger than

the above dimensions. Responses which are too bulky [i.e. more than 100mm thick]

Respondent’s Signature Date & Company Stamp
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must be split into two or more files, and placed in separate envelopes, each such
envelope to be addressed as required in paragraph 3 above.

b} It should also be noted that the above tender box is located at the Foyer Bellville
Square, behind Transnet Park, Off Robert Sobukwe Road, Bellville South,
Bellville, Cape Town and is accessible to the public during working hours 08:00 to
15:00, Monday to Friday.

4.2 Dispatch by courier

If dispatched by courier, the envelope must be addressed as follows and delivered to the Office of
The Secretariat, Transnet Freight Rail (RME)} Acquisition Council and a( nature obtained from
that Office:

THE SECRETARIAT
TRANSNET FREIGHT RAIL {RME) ACQUISITION COUNCIL V

FOYER BELLVILLE SQUARE
TENDER NO. TPG CON 031/2013

-@ NT AND SERVICES FOR PORT

BT BASIS FOR 24 MONTHS

SUPPLY & DELIVERY OF EAR’FHMOVING
ELIZABETH AREA ON AN AS AND WH

ATTENTION: NOMSIKELELO SIKIE NCA

4.3 Please note that this RFP closes pu 12:00 pm on Tuesday 22 October 2013,

4.4 If responses are not delivered herein, such responses will not be considered and will
be treated as "NON-RESPONSRE" an wﬁi be disqualified.

4.5 No email or facsimile pespRnses will be considered, unless otherwise stated herein.

4.6 The responses will be opened as soon as practicable after the expiry of the time

4.7 t the opening of responses, disclose to any other company any confidential

tions of the Respondents will be divulged to other Respondents upon request.

4.8 must not contain documents relating to any RFP other than that shown on the envelope.
N envelopes must reflect the return address of the Respondent on the reverse side.,
~ 4.9 No slips are to be attached to the response documents. Any additional conditions must be

embodied in an accompanying letter. Subject only to clause 15 [fAfterations made by the
Respondent to Bid Prices] of the General Bid Conditions, alterations, additions or deletions must
not be made by the Respondent to the actual RFP documents.

5 BROAD-BASED BLACK ECONOMIC EMPOWERMENT AND SOCIO-ECONOMIC OBLIGATIONS

Transnet fully endorses and supports the Government’s Broad-Based Black Economic Empowerment
Programme and it is strongly of the opinion that all South African business enterprises have an equal

obligation to redress the imbalances of the past.

Transnet would therefore prefer to do business with enterprises who share these same values and who are
prepared to contribute to meaningful B-BBEE initiatives [including, but not limited to subcontracting and Joint

Ventures] as part of their tendered responses. All procurement transactions will be evaluated accordingly.

Respondent’s Signature Date & Company Stamp
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The Department of Trade and Industry [DTI] is currently in the process of reviewing the B-BBEE Codes of

Good Practice [Code Series 000]. Transnet reserves the right to amend this RFP in line with such reviews

andfor amendments once they have come into effect. Transnet furthermore reserves the right to adjust the

thresholds and evaluation processes to be aligned with such changes which may be issued by the DTI after

the issue date of this RFP.

5.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of 2000

and its Regulations, Respondents are to nate the following:

will be allocated 10 points, dependent on the vaiue of the Go

\

* Proposals will be evaluated on price which will be aliocated 90 p i‘s

and preference which

e The 90/10 preference point system applies where the Wo the Goods will exceed

R1 000 000.00. However, if the 90/10 preference

s stipulated in this RFP and

all Bids received are equal to or below R1 000 O t§ RFP will be cancelled.

The 90/10 preference point system is applicable tgthis

When Transnet invites prospective suppli
programmes, it requires Respondents fLa
BBEE status verified in compliance wif
September 2011. Valid B-BBEE vgfiica

ubmit Proposals for its various expenditure

terprises and QSEs - see below] to have their B-

% nment Gazette No 34612, Notice No. 754 dated 23
o Cartificates must be issued by:

a) Verification Agencies acgredit South African National Accreditation System [SANAS]; or

b) Registered Auditors

accordance wit

recard as well as the overall B-BBEE rating.

ed by the Independent Regulatory Board of Auditors [IRBA], in
granted by the Department of Trade and Industry.

A Verification %te ipsuied must reflect the weighted points attained by the measured entity for

each elemen®of
Entegffis &e rated by Verification Agencies or Registered Auditors based on the following:

rgfe Enterprises [i.e. annual turnover greater than R35 million}:

« Rating level based on all seven elements of the B-BBEE scorecard

\\ b) Quatifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35

miffion]:

« Rating based on any four of the elements of the B-BBEE scorecard

c) Exempted Micro Enterprises — EME [i.e. annual turncver less than RS million]:

In accordance with B-BBEE Codes of Good Practice {Statement 000, Section 4], any enterprise

with an annual total revenue of R 5 million or less qualifies as an EME.

* Automatic rating of B-BBEE Level 4 irrespective of race or ownership

« Black’ ownership greater than 50% or Black Women ownership greater than 50%

automatically qualify as B-BBEE Level 3

! Black means South African Blacks , Coloureds and Indians, as defined in the B-BBEE Act, 53 of 2003

Respondent’s Signature
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5.2

Sufficient evidence to qualify as an EME would be a certificate [which may be in the form of a
letter] from an auditor, accounting officer or a Verification Agency accredited by SANAS. The
certificate must confirm the company’s turnover, Black ownership / Black female ownership
and B-BBEE status level.

Respondents are required fo furnish proof of the above to Transnet. [ie. a detailed scorecard as
stipulated above in respect of Large Enterprises and QSEs, or a certificate in respect of EMES].

In this RFP, Transnet will accordingly allocate a maximum of 10 [ten] points in accordance with the
90/10 preference point system prescribed in the Preferential Procurement Policy Framework Act
(PPPFA), Act 5 of 2000 and its Regulations to the Respondent’s final scor‘&sed on an entity’s B-
BBEE scorecard rating. [Refer Section 14 for further details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the {Closing Da¥g of this RFP, will result
in a score of zero being allocated for B-BBEE.

Turnover: Kindly indicate your entity’s annual turnover year;

R

Alf Respondents must complete and return the F Preference Points Clafm Form attached hereto
as Section 14,

B-BBEE Joint Ventures, Consortiu Subcontractors

In addition to the above, Respfndents o would wish to enter into a Joint Venture [IV] or
ct pOW of the contract to, B-BBEE entities, must state in their RFPs

tract value that would be allocated to such B-BBEE entities, should

consortium with, or subcon

the percentage of the ¢
they be successful i : ed any business. A valid B-BBEE Verification Certificate in respect of
stuch B-BBEE J

distribution

nsortlum partners and/or subcontractor(s), as well as a breakdown of the

entioned percentage must also be furnished with the RFP Bid to enable

Transn in accordance with the processes outlined in the B-BBEE Preference Points Claim

Formp ereto as Section 14.

r Consortiums

If contemplating a JV or consortium, Respondents should also submit a signed JV or
consortium agreement between the parties clearly stating the percentage [%] split of business
and the associated responsibilities of each party. If such a IV or consorfium agreement is
unavailable, the partners must submit confirmation in writing of their intention to enter into a
JV or consortium agreement should they be awarded business by Transnet through this RFP
process. This written confirmation must clearly indicate the percentage [%] split of business
and the responsibilities of each party. In such cases, award of business will only take place

once a signed copy of a JV or consortium agreement is submitted to Transnet.

(i Incorporated JVs/Consortiums

As part of an incorporated JV/consortium’s Bid response, the incorporated
JV/consortium must submit a valid B-BBEE Verification Certificate in its registered

name.

Respondent’s Signature Date & Company Stamp
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(i) Unincorporated JVs/Consortiums

As part of an unincorporated JV/consortium’s tendered response, the unincorporated
JV/consortium must submit a consolidated B-BBEE certificate as if it was a group

structure and such scorecard must have been prepared for this RFP in particular.
N.B. Failure to submit a B-BBEE certificate in respect of the JV or Consortium, which is valid as at the
Closing Date of this RFP, will result in a score of zero being allocated for B-BBEE.
b)  Subcontracting

If contemplating subcontracting, please note that a Respondent will not be awarded points for
B-BBEE if it is indicated in its Proposal that such Respondent intends ‘&ontracting more than
25% ftwenty-five per cent] of the value of the contract to an entity %at does not qualify for at
least the same points that the Respondent qualifies for, unless the nded subcontractor is

@

status level than the person concerned, unifss the W

an EME with the capability to execute the contract.

5% [twenty-five per cent] of
not have an equal or higher B-BBEE
ract is subcontracted to an EME that

A person awarded a contract may not subcontra

the value of the contract to any other enterprise 1

has the capability and ability to execute contract.

5.3 B-BBEE Registration

In addition to the Verification Cegi % ansnet recommends that Respondents register their
B-BBEE compliance and supportir docugientation on the Department of Trade and Industry’s [DTI]
National B-BBEE IT Portal a
in the form of an officiai

Opp ities Network and provide Transnet with proof of registration
Profile issued by the DTI,

Transnet would gishgto the DTI B-BBEE IT Portal as a data source for tracking B-BBEE

compliance,

For instragl &Mer and obtain a DTI B-BBEE Profile go to hitp.//bee. thedti.gov.za.

6 COM T

ts are warned that a Proposal will be liable to disqualification should any attempt be made by a
AR ndent either directly or indirectly to canvass any officer or employee of Transnet in respect of this
RFP between the closing date and the date of the award of the business.

6.1 For specific queries relating to this RFP, an RFP Clarification Request Form should be submitted
before 12:00 pm on 15 October 2013, substantially in the form set out in Section 12 hereto. In
the interest of fairness and transparency Transhet's response to such a query will then be made
available to the other Respondents who have collected RFP documents, For this purpose Transnet
will communicate with Respondents using the contact details provided to the Secretariat on issue of
the bid documentation to the Respondent. Kindly ensure that you provide the Secretariat with the
correct contact details, as Transnet will not accept responsibility for being unable to contact a
bidder who provided incorrect contact details.

6.2  After the closing date of the RFP, a Respondent may only communicate with the Commodity
Specialist email Mncedisi.Nkumane@transnet.net or facsimile number 086 743 9743 on any

matter refating to its RFP Proposal.

Respondent’s Signature Date & Company Stamp
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Respondents found to be in collusion with cne another will be automatically disqualified and restricted from

doing business with Transnet in the future.

7 INSTRUCTIONS FOR COMPLETING THE RFP
7.1 Sign one set of original documents [sign, stamp and date the bottom of each page]. This set will
serve as the legal and binding copy. A duplicate set of documents is required. This second sef must
be a copy of the original signed Proposal.

7.2 When submitting your proposal, ensure that the following documents are in separate file:

All the annexures, appendixes from the tenderer and other a& hments, are to be
submitted separate from the original tender document. Refe e must be made to

these annexures and appendixes’ positions within the tende ission.

_ Yagraph 4 above.

ed. Please provide files in Excel

7.3 Both sets of documents are to be submitted to the address

7.4 A CD copy of the RFP Proposal Price Schedule mug

format, not PDF versicns, noting that the signed | be legally binding.

Form fSection 4] must be returned with vour

Al returnable documents tabled in the Pr
Proposal.

7.5

8 COMPLIANCE

The successful Respondent [hereinaftdg referngd to as the Service Provider] shall be in full and complete

compliance with any and all appli§ble la nd regulations.

9 ADDITIONAL NOTES

9.2 The perscy or ns signing the Proposal must be legally authorised by the Respondent to do so

[Reffer

9.1 Changes b&sp dent to its submission will not be considered after the dosing date.

6 — Signing Power, Resolution of the Board of Directors]. A list of those person(s)

to negotiate on behalf of the Respondent [if not the authorised signatories] must also
itted along with the Proposal together with their contact details.

ders who fail to submit a duly completed and signed RFP Declaration Form [Section 107 will not
~ be considered.

9.4 Transnet will not do business with companies involved in B-BBEE fronting practices.

9.5 Transnet may wish to visit the Respondent’s place of manufacture and/or workshop and/or office
premises during this RFP process.

9.6 Transnet reserves the right to undertake post-tender negotiations [PTN] with selected
Respondents or any number of short-listed Respondents, such PTN to include, at Transnet's
option, any evaluation criteria listed in this RFP document.

9.7 Unless othenwise expressly stated, all Proposals furnished pursuant to this RFP shall be deemed to
be offers. Any exceptions to this statement must be clearly and specifically indicated.

FAILURE TO OBSERVE ANY OF THE AFOREMENTIONED
REQUIREMENTS

MAY RESULT IN A PROPOSAL BEING REJECTED

Respondent’s Signature Date & Company Stamp
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10  DISCLAIMERS

Respondents are hereby advised that Transnet is not commitied to any course of action as a result of its
issuance of this RFP and/or its receipt of Proposals. In particular, please note that Transnet reserves the
right to:

10.1 Modify the RFP's Services and reguest Respondents to re-bid on any such changes;

10.2 Reject any Proposal which does not conform to instructions and specifications which are detailed

herein;
10.3 Disqualify Proposals submitted after the stated submission deadline [closing date];
10.4 Not necessarily accept the lowest priced Proposal or an alternative bid;

10.5 Reject all Proposals, if it so decides;

i0.6 Withdraw the RFP on good cause shown, y
10.7 Award a contract in connection with this Proposal at any ¢ RFP’s closing date;

10.8 award a contract for only a portion of the proposed { @ i%h are reflected in the scope of this
RFP;

10.9 Split the award of the contract between mo one Supplier; or

10,10  Make no award of a contract.

breaches of the Competition Act
Law]whether or not they hav

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption to

TIP-OFFS ANONYMOUS : 0800 003 056

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS
Section 2: BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS

1 BACKGROUND

Transnet Limited operates an integrated freight transport company, formed around a core of five operating
divisions that complement each other. These are supported by a number of company-wide specialist
functions such as Transnet Freight Rail - RME which underpin the group as a whol \

W ogramme, require the

d below

Transnet Freight Rail - RME will from time to time in implementing

services of different types of Equipment at a National and Regional |

The breakdown of required Plant for Transnet Freight Rail ~ RM

NO MATERIAL
. 216
9 213
3 TBA
4 242
5 TBA DUMPER TRUCK 25 Ton
5 TBA OF DUMPER TRUCK 40 Ton
IRE OF DROP SIDE FLAT TRUCKS 8 Ton
HIRE OF DROP SIDE FLAT TRUCKS 10 Ton
HIRE OF FLAT BED TRUCK FITTED WITH HYDRAULIC CRANE 10 Ton
HIRE SELF PROPELLED WATER TANKER 10000 litres
> HIRE SELF PROPELLED WATER TANKER 12000 litres
12 TBA HIRE SELF PROPELLED WATER TANKER 20000 litres
i TBA HIRE OF FORKLIFT 2.5 Ton
14 TBA HIRE OF FORKLIFT 5 Ton
5 TBA HIRE OF BULL DOZER WITH RIPPER D6
i6 220 HIRE OF BULL DOZER WITH RIPPER D8
+7 TBA HIRE OF MECHANICAL FRONT END LOADERS 2m3
18 227 HIRE OF MECHANICAL FRONT END LOADERS 3m3
19 TBA DIGGER LOADER WITH AUGER ATTACHMENT 250 DIAMETER
20 TBA DIGGER LOADER WITH AUGER ATTACHMENT 450 DIAMETER
’1 oat HIRE OF TLB 4x4

Respondent’s Signature Date & Company Stamp
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29 TBA HIRE OF TLB 4x2
23 TBA HIRE OF TLB 4X4 with Falk Type Attachment
24 232 HIRE MECHANICAL EXCAVATOR WHEEL MOUNTED 20 Ton
25 233 HIRE OF CRAWLED MOUNTED EXCAVATOR 20 Ton
26 234 HIRE OF CRAWLED MOUNTED EXCAVATOR 30 Ton
27 TBA HIRE OF CRAWLED MOUNTED EXCAVATOR 40 Ton
08 222 HIRE OF GRADERS 140 G
29 TBA HIRE OF GRADERS 160 G \‘
30 228 HIRE WALK BEHIND ROLLER BOMAG 35
31 TBA HIRE WALK BEHIND ROLLER BOMAG 65 \m
32 TBA
33 224
34 223
35 TBA
36 TBA
37 TBA
38 696 HIRE HYSAUL ) ROCK BREAKER TLB
39 TBA YDRAULIC ROCK BREAKER EXCAVATOR
40 TBA OF GRIT / PAD FOOT ROLLERS
41 T E MINI EXCAVATOR 1.5 Ton
HIRE MINI EXCAVATOR 3.5 Ton
HIRE BOB CAT 3.5 Ton
HIRE BOB CAT WITH FALK ATTACHMENT
HIRE TELEPORTER 15 METER REACH WITH BUCKET OR FORKLIFTING
ATTACHMENT
46 TBA HIRE TELEPORTER 15 METER REACH WITH MEIXER ATTACHMENT
47 TBA HIRE TELEPORTER 15 METER REACH WITH CRADLER ATTACHMENT
48 TBA SWIVEL CONCRETE DUMPER 1.5 Ton

2 EXECUTIVE OVERVIEW

Most Transnet Operating Divisions currently procure their Earthmoving Equipment and Services
requirements through a number of service providers on a Framework Agreement. Qur obiective is to source
all activities through a Preferred Service Providers (s) capable of servicing all Transnet Freight Rail in

locations arcund the country.

Respondent’s Signature Date & Company Stamp
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3

Whereas Transnet is seeking a pariner (s) to provide solutions for its Earthmoving Equipment and
Services nationally and regionally, it also seeks to improve its current processes for providing these services

to its end users community through its location.

In the event that you are awarded a contract for the hire and service of the equipment mentioned in this

RFP, it is crucial that you are able to provide an uninterrupted provision of such service to Transnet Freight

Rail RME in terms of Transnet Freight Rail requirements.

The selected Service Provider (s) wili share in the mission and business objectives of Transnet. These mutual
goals will be met by meeting contractual requirements and new challenges in an environment of teamwork,
joint participation, flexibility, innovation and open communications. In this spiri \ artnership, Transnet
and its Supplier(s) will study the current ways they do business to enhance curfent practices and support

processes and systems. Such a pattnership will allow Transnet to reach hjgher lev
profitability.

of quality, service and

Specifically, Transnet seeks to benefit from this partnership in thg ways:

@ i service benefits resulting from the

Service Provider's economies of scale and streamlindgd service processes,

2.1 Transnet must receive reduced cost of acquisition and

2.2 Transnet must achieve appropriate availabil at ts user needs white reducing costs for both

Transnet and the chosen Service Providg

2.3 Transnet must receive proactive i s from the Service Provider with respect to provide

Services and related processes.

24  Transnet’s overall competitNg advalltage must be strengthened by the chosen Service Provider's
teading edge technology ice delivery systems.

2.5 Transnet end us able to rely on the chosen Service Provider’s personnel for service

s and substitutions.

enquiries, re
2.6 Transnefgmusire costs by streamlining its acquisition of Services, including managed service

procafSesgon oup basis.

SCOP REMENTS

{ upPly and Delivery of Earthmoving Equipment and Services for the Port Elizabeth area
S

n an as and when required basis for 24 months.

3.2 Refer to Appendix (iii) & Annexure A

GREEN ECONOMY / CARBON FOOTPRINT

Whereas Transnet cannot prescribe a Respondent’s commitment to environmental issues, Transnet would
wish to have an understanding of your company’s position in this regard, including key environmental
characteristics such as waste disposal, recycling and energy conservation. Please submit details of your

entity’s poficies in this regard,

GENERAL SUPPLIER OBLIGATIONS

5.1  The Supplier(s) shall be fully responsible to Transnet Freight Rail for the acts and omissions of

persons directly or indirectly employed by them.
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5.2

The Supplier(s) must provide the information requested and comply with the requirements stated in
this RFP.

6 SERVICE LEVELS

6.1

6.2

6.3

6.4

6.5
6.6

An experienced national account representative(s) is required to work with Transnet’s procurement
department. [No sales representatives are needed for individual department or locations].
Additionally, there shaif be a minimal number of people, fully informed and accountable for this
agreement.

Transnet will have quarterly reviews with the Service Provider’s account re‘resentative on an on-
going basis.

Transnet reserves the right to reguest that any member of the Servi vider's team involved on
the Transnet account be replaced if deemed not to be adding val er*lSn t.

e

The Service Provider guarantees that it will achieve a 95% [ r cent] service level on the

following measures:
a) Random checks on compliance with scope of work s of reference
b) On-time delivery

c) On-time availability of Plant

with stated service level requirements will give Transnet the

right to cancel the contr hole, without penalty to Transnet, giving 30 [thirty] days’ notice to

the Service Providglof i ntion to do so.

Acceptance o xms:

ES
~

7 ON

7.1

7.2

NO

UOUS IMPROVEMENT INITIATIVES

Respondents shall indicate whether they would be committed, for the duration of any contract which
may be awarded through this RFP process, to participate with Transnet Freight Rail in its continuous
improvement initiatives to reduce the overall cost of transportation services and related logistics

pravided by Transnet Freight Rail within South Africa, to the ultimate benefit of all end-users.

Acceptect:

YES NO

If “yes”, please specify details in paragraph 7.2 below.

Respondents must briefly describe their commitment to TCO and continuous improvement initiatives
and give examples and strategies where cost reduction initiatives can be introduced. Specific areas
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and proposed potential savings percentages should be included. Additional information can be
appended to the Respondent’s Proposal if there is insufficient space available below.

>

8 RISK

Respondents must elaborate on the control measures put in pld eir entity, which would mitigate the

risk to Transnet pertaining to potential non-performance bya ServicE Provider, in relation to:

8.1  Quality of Service delivered:

8.2  Continuity of th of Services:

liance with the Occupational Health and Safety Act, 85 of 1993:
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9 REFERENCES

Piease indicate below the company names and contact details of existing customers whom Transnet may

contact to seek third party evaluations of your current service levels:

NAME OF COMPANY

CONTACT PERSON

TELEPHONE

10  FINANCIAL STABILITY @

Respondents are r
with their Propos§l ifgr to enable Transnet to establish financial stability.

&

Respendent’s Signature

to, submit their Audited financial statements for the past 3 - years

Date & Company Stamp




Transnet Request for Proposal No TPG CON 031/2613 Page 19 of 58

il PRE-QUALIFICATION AND EVALUATION METHODOLOGY AND CRITERIA

Transnet will utilise the following methodoloay and criteria in selecting a preferred Supplier, if so required:

‘
Stage 1 Stage 2 Stage 3 Stage 4 E Stage 5
i
Administrative Substantive 60% Minimum Weighted f‘QSt tender negotiation
Threshold Scoring / 100 applicable) requesting

Responsiveness Responsiveness

Respondents to provide
est & final offer.
al evaluation in terms
of 90/10.
» Final award of contract

E
3
]
3
3

POST TENDER

3
1
1
1
I
i
I
1
|
i
1
1
I
1
L

RETURNABLE PRE- AlLS 5 WEIGHTED NEGOTIATION, FINAL
DOCUMENTS QUALIFICATION Fi LITY! SCORE WEIGHTED SCORE
& SCHEDULES ! & FINAL AWARD
11.1 STAGE ONE: Test 1 rative Responsiveness
The test for adgi tive responsiveness will include the following:

Section 1 paragraph 3

er the Bid has been lodged on time

«, Whether all Returnable Documents and/or schedules [where Section 4
S applicable] were completed and returned by the closing date
and time
+ Verify the validity of all returnable documents Section 4, page 27 and
28

The test for administrative responsiveness [Stage One] must be passed for a2

Respondent's Proposal to progress to Stage Two for further pre-qualification
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11.2 STAGE TWO: Test for Substantive Responsiveness to RFP

The test for substantive responsiveness to this RFP will include the following:

¢ RFPReference

Section 1 paragraphs 2.2,
6 10.3

Section 4 — validity period

Section 8, General Bid
Conditions clause 19

Sections 10, 11
\‘ Section 3

Whether any pre-qualification criteria set by Transnet, have
been met

+  Whether the Bid contains a priced offer

+ Whether the Bid materially complies with the scope and/or Al Sections
specification given
« Entity’s financial stability (Respondents are required t Audited financial
their 3-year audited financial statement with their Fl statement (Returnable
order to enable Transnet to establish financiat sta Document)
The test for substantive respon. s [Stage Two] must be passed for a
Respondent’s Proposal o prog Stage Three for further pre-qualification

11.3 STAGE THREE: Test Minimum Ghresifold of 60% for Technical Criteria and Functional
Requirements

The te echnical/Functional threshold will include the following:

Section 2, [paragraph 10]

Annexure A

The minimum threshold for technical/functionality {Stage Three] pre-qualification
criteria must be met or exceeded for a Respondent’s Proposal to progress to Stage Four
for final evaluation
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11.4 STAGE FOUR: Evaluation and Final Weighted Scoring

[Refer Section 2, paragraph 10]

a) Price Criteria [Weighted score 90 points]:

. Commercial offer Section 3

Total Weighting \ 90%

Transnet will utilise the foliowing formula in its evaluation of p V

Pbm
Pg= X W1
Pt

Where: Ps = Score for Bid under consideration
Pt = Comparative price of Bid under consid
Pbm = Benchmarked price calculated ug erag®price of bids received less 10%
W1 = The percentage score given

Bidders with a price lower than the b | be given an automatic score equal to the full points
allocated to price.

b} Broad-Base omic Empowerment criteria {Weighted score 10 points]

scorecard fRefer Section 1, paragraph 5]

erence Points Claims Form [Section 14]

&
%ﬂnts will be awarded to a bidder for attaining the B-BBEE status level of contribution in

e with the table below:

S

B-BBEE Status Level of Contributor Number of points
{90/10 system)

1 10

2 9

3 8

4 5

5 4

& 3
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7 2
B 1
Non-compliant contributor 0

11.5 SUMMARY: Pre-Qualification Threshold and Final Evaluated Weightings

)

Pre-Qualification Crite_ria _ Minimum Thresh dv[%]
Supplier Development Commitment N
Technical / functionaiity 0%

Evalyé_uﬁ_orl Criteria Final Weighted Scores
Price 90
B-BBEE - Scorecard & 10
\ TOTAL SCORE: 100

%: Post Tender Negotiations {if applicable)

11.6 %
-~ rarmnet reserves the right to conduct post tender negotiations with a shortlist of Respondent(s). The
~ hortlist could comprise of one or more Respondents. Should Transmet conduct post tender
negotiations, Respondents will be requested to provide their best and final offers to Transnet based
on such negotiations. A final evaluation will be conducted in terms 90/10 and the contract will be

negotiated and awarded to the successful Respondent(s).
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 3: PRICING AND DELIVERY SCHEDULE

Respondents are to complete Annexure B — Pricing Schedule (and Excel document on CD) for the pricing

proposal

Notes to Pricing: \\
THE PRICE LIST HAS COLUMN FOR ITEM NO, DESCRIPTION OF EQUIPM OBILISATION AND
DEMOBILISATION CHARGES, HOURLY RATE FOR SHORT TERM HIRE( HIRE}, HOURLY RATE FOR
{ONG TERM HIRE (WET RATE), TRANSPORT CHARGES TO AND , STANDBY TIME, IDLE

TIME, OVERTIME RATE AND MINIMUM HOURS HIRE PER DAY.
The rate quoted shall be inclusive of all taxes and dglies, ng value added tax, which shall be
reimbursed separately against a tax invoice.
Rates for equipment must be shown separately a nnexure B

Rates to be provided for working Hours fr. @ to Friday,

Saturday, optional Sundays & Public Hojiday. fpvertime)

Normal Working Hours is 9 ho day.

Tenders are required to ixed price for the current year from contract start date.

Adjustment to the tr Wbe based on Annexure C Price Adjustment for Inflation. {12 months from
contract start date

The Contractor praldepScpaete Rates for:

&

godation and Security.

N a e-mobilisation Charges for the Equipment to & from Designated Sites, which shall include

&
i) &~ Ho hire of the Equipment for Short Term Hire inclusive of all [ubricants, grease, spare parts, filters,
consumables fuel, etc. based on the Working Hours. (Wet Hire)

i) Hourly hire of the Equipment for Long Term Hire inclusive of all lubricants, grease, spare parts, filters,

consumables fuel, etc. based on the Working Hours. (Wet Hire)

iv) Transport Charges from Site to Site

v) Standby Time Rate
Vi) Idle Time Rate due to inclement weather
vii} Overtime Hire Rate

viii} Fuel and other Consumabies cost and Rates for operators, must be included in the hourly rate.

a) All Prices must be quoted in South African Rand, exclusive of VAT
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[s)] To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this pricing
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid being

declared non responsive,

c) Prices quoted must be held valid for a period of 90 days from closing date of this RFP
d) Currency rate of exchange utilised: ZAR (as applicahle}
e) Respondents are to indicate whether prices quoted would be subject to adjustment after a period of 12

months, and if so which proposed adjustment factor(s) would be utilised. Respondents must populate
the Price Adjustment for Inflation {(Annexure C), that will be utilised for price adjustment.

Respondents are required to submit their 3 — years Audited Financial Sta with their Proposal

in order to enable Transnet to establish financial stability. V
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS
Section 4: PROPDSAL FORM
I/We

[name of entity, company, close corporation or partnership]
of [fulf address]

carrying on business trading/operating as

represented by

in my capacity as

Nb®s or Certificate of Partners, as the

case may be, dated a certified cof which is annexed hereto, hereby offer

to supply the above-mentioned Services at the prices quoted4 schedule of prices in accordance with the terms

set forth in the accompanying letter(s) reference and dated
[if any] and the docum in the accompanying schedule of RFP documents.

I/We agree to be hound by those conditions in gransn

(i) Terms and Cogditio ntract;

(i) General Bi irions — Services; and
(iii) an ard or special conditions mentioned and/or embodied in this Request for

Proposal.

&hould otherwise decide and so inform mefus in the letter of award/intent, this
covemng letter and any subsequent exchange of correspondence], together with Transnet’s

I/We accept that uni
Proposal [and, if
nstitute a binding contract between Transnet and me/us.

acceptance t@
Should t Wecide that a formal contract should be signed and so inform mefus in a letter of intent [the

-~

Leti®s of nt], this Proposal [and, if any, its covering letter and any subsequent exchange of correspondence]
together with Transnet’s Letter of Intent, shall constitute a binding contract between Transnet and me/fus until the

formal contract is signed.

I/We further agree that if, after I/we have been notified of the acceptance of my/four Proposal, Ifwe fail to enter
into a formal contract if called upon to do so, or fail to commence the supply of Goods within 4 [four] weeks
thereafter, Transnet may, without prejudice to any other legal remedy which it may have, recover from me/us any
expense to which it may have been put in calling for Proposals afresh and/or having to accept any less favourable

Proposal.

I/We accept that any contract resulting from this offer will be for a period of two {2} years only; and agree to a
penalty clause to be negotiated with Transnet, which will allow Transnet to invoke a penalty against us shouid the

delivery of the Goods be delayed due to non-performance by ourselves.

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No TPG CON 031/2013 Page 26 of 58

ADDRESS FOR NOTICES

The law of the Republic of South Africa shall govern any contract created by the acceptance of this RFP. The
domicifium citandi et executand’ shall be a place in the Republic of South Africa to be specified by the Respondent
hereunder, at which afl legal documents may be served on the Respondent who shall agree to submit to the
jurisdiction of the courts of the Republic of South Africa. Foreign Respondents shali, therefore, state hereunder the
name of their authorised representative in the Republic of South Africa who has the power of attorney to sign any
contract which may have to be entered into in the event of their Proposal being accepted and to act on their behalf
in all matters relating to such contract.
Respondent to indicate the details of its dormicilium citandi et executandi hereunder: \
Name of Entity:
Facsimile:
Address:

NOTIFICATION OF AWARD OF RFP
As soon as possible after approval to award the contract(s), t cessful Respondent [the Service Provider] will

be informed of the acceptance of its Proposal. Unsucce spontients will be advised in writing of the name of

CIEgosals have been unsuccessful, for example, in the
@r any other reason.

the successful Supplier and the reason as to why

category of price, delivery period, quality, B-BBE

VALIDITY PERIOD

Transnet requires a validity period o@r] days [from closing date] against this RFP.

NAME{S) AND ADDRESS / SES OF DIRECTOR(S) OR MEMBER(S)

The Respondent must dis he er the full name(s) and address(s) of the director(s) or members of the
company o close corpggatiof[C.QF on whose behaif the RFP is submitted.

H Registratio er of company / C.C.

(i) Redqi of company / C.C.
(it} \&y e(s) of director/member(s} Address/Addresses ID Number(s)
CONFIDENTIALITY

All information related to this RFP is to be treated with strict confidence. In this regard Respondents are required to
complete and return a signed copy of the Non-Disclosure Agreement appended hereto as Section 17. All
information related to a subsequent contract, both during and after completion thereof, will be treated with strict
confidence. Should the need however arise to divulge any information gleaned from provision of the Goods, which is
either directly or indirectly related to Transnel's business, written approval to divulge such information must be

obtained from Transnet.
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DISCLOSURE OF PRICES TENDERED
Respondents must indicate below whether Transnet may disclose their tendered prices and conditions to other
Respondents:

YES NO

PRICE REVIEW

The successful Respondent(s) {the Service Provider] will be obliged to submit to an annual price review. Transnet
will be benchmarking this price offering(s) against the lowest price received as per a benchmarking exercise. If the
Service Provider’s price(s) isfare found to be higher than the benchmarked price(s), then Service Provider shall
match or better such price(s) within 30 [thirty] days, failing which the contract may b gminated at Transnet's

discretion or the particular item(s) or service(s) purchased outside the contract.

RETURNABLE DOCUMENTS , SCHEDULES AND ANNEXURES V

All Sections, as indicated in the footer of each page, must be signedm=giaMge d dated by the Respondent.

=)

a) Respondents are required to submit with their Proposaiqithe mandatory Returnable Documents, as

Returnable Documents means all the documents, Sections and Anng sted in the tables below.

detailed below.

Failure to provide all mandatory Retur,

tender will result in a Respondent’s cetion. Bidders are therefore urged to ensure that

y !ngments at the closing date and time of this

all these Documents are returned with they Proposals.

Please confirm submission of theseN\nandatory Returnable Documents by so indicating [Yes or Nol in the

table below:

SUBMITTED

RETURNABLE DOCUMENTS
' [Yes/No]

SECTION 3 : PINgf ang Delivery Schedute (Annexure B & CD Copy)

..\
ANNEXURE A : Technical Submission/Questionnaire

ANNEXURE B : Price Schedule (as per CD)

ANNEXURE C: Price Adjustment for Inflation

ANNEXURE D : Supplier Development Value Summary

b} In addition to the requirements of section {a) above, Respondents are further required to submit with their
Proposals the following essential Returnable Documents as detailed below.

Failure to provide all essential Returnable Documents may resull in a Respondent’s
disqualification at Transnet's sole discretion. Bidders are therefore urged to ensure that all

these documents are returned with their Proposals.
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All Sections, as indicated in the footer of each page, must be signed, stamped and
dated by the Respondent. Please confirm submission of these essential Returnable
Documents by so indicating [Yes or NoJ in the table below: ESSENTIALSECTION 1 ¢
Notice to Bidders

Receipt for payment of RFP documents [paragraph 1]

SECTION 2 : Background , Overview and Scope of Requirement

SECTION 4 : Proposal Form

SECTION 5 ; Vendor Application Form \

- Original valid Tax Clearance Certificate [Consortia / Joint Venture migt
submit a separate Tax Clearance Certificate for each party]

- Original cancelled cheque or bank verification of banking details
&] V 4

- Certified copies of IDs of shareholder/directors/members [as ap

- Certified copy of Certificate of Incorporation [CM29/CM9 ange]

- Certified copy of share certificates [CK1/CK2 if CC]

- Entity’s letterhead
- Certified copy of valid VAT Registration Certi

- Valid B-BBEE Verification Certificate [Large
Note: failure to provide a valid B-BBj j
date and time of the tender will
allocated for B-BBEE scorecard

- Valid B-BBEE certificate fronWaudipr, accounting officer or SANAS
accredited Verification Ag [E
Note: failure to provid id B-BBEE Verification Certificate at the closing
date and time of t jll result in an automatic score of zero being
allocated for B-B

rprises and QSEs]
ion Certificate at the closing
automatic score of zero being

Vgptures, a copy of the Joint Venture Agreement or
f the intention to enter into a Joint Venture

"‘* W€ : Signhing Power - Resolution of Board of Directors
v

ON 7 : Certificate of Acquaintance with RFP Documents

SECTION 8 : Certificate of Acquaintance with General Bid Conditions — Services

SECTION 9 : Certificate of Acquaintance with Terms and Conditions of Contract for
the Provision of Service to Transnet

SECTION 10 : RFP Declaration Form

SECTION 11 : Breach of Law Form

SECTION 13 : Supplier Code of Conduct

SECTION 14 : B-BBEE Preference Points Claim Form

SECTION 16 : Certificate of Acquaintance with Scope of Service
SECTION 17 ; Non-Disclosure Agreement

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No TPG CON 031/2013 Page 29 of 58

CONTINUED VALIDITY OF RETURNABLE DOCUMENTS

The successful Respondent will be required to ensure the validity of all returnable documents, including but not
limited to its Tax Clearance Certificate and valid B-BBEE Verification Certificate, for the duration of any contract
emanating from this RFP. Should the Respondent be awarded the contract [the Agreement] and fail to present
Transnet with such renewals as and when they become due, Transnet shall be entitled, in addition to any other
rights and remedies that it may have in terms of the eventual Agreement, to terminate such Agreement forthwith
without any liability and without prejudice to any claims which Transnet may have for damages against the
Respondent. \\
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By signing these RFP documents, the Respondent is deemed to acknowledge that he/she has
made himself/herseif thoroughly familiar with all the conditions governing this RFP, including
those contained in any printed form stated to form part hereof, and Transnet SOC Ltd will
recognise no claim for relief based on an allegation that the Respondent overlooked any such
condition or failed properly to take it into account for the purpose of calculating tendered prices

or otherwise.
SIGNED at on this day of 2013

SIGNATURE OF WITNESSES ADDRESS OF WITNES,

\%

Q
RS
QA

SIGNATURE OF$ ! THORISED REPRESENTATIVE:
>

NAME:

PESIGNATION:
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 5: VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying bank| &&etails [with bank
stampl

2. Certified copy of Identity Document{s) of Shareholders/Directors/Me We applicable]

Certified copy of Certificate of Incorporation, CM29 / CM9 fhame
Certified copy of Share Certificates [CK1/CK2 if CC]
Original lefterhead confirm physical and postal addresse

Orlginal valid SARS Tax Clearance Certificate [RSA g8

Certified copy of VAT Registration Certificate IR "

s

Certified copy of valid Company Regisgation ificate [if applicable]

A signed letter from your entity’s auditor t confirming most recent annual turnover figures

w oo N A w

Note: No contract shall be award ny South African Respondent whose tax matters have not
been declared by SARS er.

_ __.E_ifi"t'itffé:'QWéBssteféQQresé_

.+ Bank name Branch & Branch code

- Account holder - Bank account number
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" Postal address

'-?hyéi;ai address

~Contact person
' _Desi_gﬁatioefs_

. Teleptione
o Annua'i._tumoyef range’:-[i_'a'*_é:t_ﬁ'_na.ncial[vear] s RS m

" Does yourentity provide " Products

Ared ofdelwery . Natior
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 6: SIGNING POWER — RESOLUTION OF BOARD OF DIRECTORS

NAME OF ENTITY:

It was resolved at a meeting of the Board of Directors held on “ that

FULL NAME(S) CAPACITY V*NATURE

fe

in hisfher capacity as indic e 1Ware hereby authorised to enter into, sign, execute and complete any

documents relating to osal and any subsequent Agreement for the supply of Goods.

FULL NA Q y
SIGNATURE CHAIRMAN

FULL NAME

SIGNATURE S5ECRETARY
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS
FOR A PERIOD OF 24 MONTHS

Section 7: CERTIFICATE OF ACQUAINTANCE WITH RFP DOCUMENTS

NAME OF ENTITY:

'\

1. I/we

do hereby certify that i/we acquainted myself/ourselves with alidhe ation comprising this RFP

and all conditions contained therein, as laid down by Trag C Ttd for the carrying out of the

proposed supply/service/works for which I/we submitted oposal.
2. Ijwe furthermore agree that Transnet SOC Ltd s cognise no claim from me/us for relief based on
an allegation that I/we overlooked any RFP/ cONdition or failed to take it into account for the

purpose of calculating my/our offered pri erwise,
3. I/we understand that the accompagffing be disqualified if this Certificate is found not to be true
and complete in every respect,

4. For the purposes of this ate and the accompanying Bid, I/we understand that the word
“competitor” shall ingllde individual or organisation, other than the Bidder, whether or not affifiated
with the Bidder,

) hafbe guested to submit a Bid in response to this Bid invitation;
CO potentially submit a Bid in response to this Bid invitation, based on their

gualifications, abilities or experience; and
Q. provides the same Goods and Services as the Bidder and/or is in the same line of business

as the Bidder
>

5.  The Bidder has arrived at the accompanying Bid independently from, and without consultation,

o

=)

communication, agreement or arrangement with any competitor. However communication between

partners in a joint venture or consortium will not be construed as collusive bidding.

6. In particular, without limiting the generality of paragraph 5 above, there has heen no consultation,

communication, agreement or arrangement with any competitor regarding:
a) prices;
b) geographical area where Goods or Services will be rendered {market allocation]
c) methods, factors or formulas used to calculate prices;
d} the intention or decision to submit or not to submit, a Bid;

e) the submission of a Bid which does not meet the specifications and conditions of the RFP;

Or
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f) bidding with the intention not winning the Bid.

7. In addition, there have been no consuitations, communications, agreements or arrangements with any
competitor regarding the quality, quantity, specifications and conditions or delivery particulars of the

Services to which this RFP relates.

8. The terms of the accompanying Bid have not been, and will not be, disclosed by the Bidder, directly or
indirectly, to any competitor, prior to the date and time of the official Bid opening or of the awarding of

the contract,

9, I/We am/are aware that, in addition and without prejudice to any other remed\}rovided to combat any

restrictive practices related to bids and contracts, Bids that are suspicio ill be reported to the
Competition Commission for investigation and possible imposition of adm ive penalties in terms of
section 59 of the Competition Act No 89 of 1998 and/or may be

Authority [NPA] for criminal investigation and/or may be restr

ed to the National Prosecuting

nducting business with the
the Prevention and Combating of

SIGNED at is day of 2013

SIGNATURE OF WITN SIGNATURE OF RESPONDENT

S
%
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 8: CERTIFICATE OF ACQUAINTANCE WITH THE GENERAL BID CONDITIONS -

S

SERVICES
[appended hereto as Appendix (i}]

'\

NAME OF ENTITY: V

I/We

O do

QX

@ b with' all the documentation comprising the General
[insert dafe] from Transnet SOC Ltd for the

submitted my/our Proposal.

hereby certify that I/we acquainted myself/ou
Bid Conditions - Goods as received on _ £ N

carrying out of the proposed supply f !

I/We furthermore agree thatglraRgnet SOC Ltd shall recognise no claim from me/us for relief based on an

allegation that I/we ov erms and conditions of the General Bid Conditions or failed to take it

into account for the lculating my/our offered prices or otherwise.

I/We confj Xn advised that a signed copy of this Schedule can be submitted in lieu of the
entire Bid Conditions as confirmation in terms of the Returnable Schedule.

SIONED at on this day of 2013

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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Respondents should also note the obligations as set out in
clause 19 [Terms and Conditions of Contract]

of the General Bid Conditions fAppendix (i)] which reads as follows:

18.1 The Service Provider shalf adhere to the Terms and Conditions of Contract issued with
the Bid Documents, together with any schedule of "Special Conditions” or otherwise

which form part of the Bid Documerits. \\
18.2  Should the Respondent find any conditions unaccepts, should indicate which

letterhead. Any such submission shall be subject to

conditions are unacceptable and offer alternatives by witten sudWission on its company
NTI’EHSHEKS Legal Counse/

who shall determine whether the proposed al, e acceptable or otherwise, as

the case may be.
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 9: CERTIFICATE OF ACQUAINTANCE WITH THE TERMS AND CONDITIONS OF
CONTRACT FOR THE PROVISION OF SERVICE TO TRANSNET

fappended hereto as Appendix (ii)]

'\

V do

hereby certify that [/we acquainted myself/ourselves with § ocumentation comprising the Terms
and Conditions of Contract as received on [insert date] from Transnet SOC Lid for
ek

NAME OF ENTITY:

I/we

the carrying out of the proposed Service for whi mitted my/our Proposal.

I/We furthermore agree that Transnet SO@LtdNgIMecognise no claim from mefus for relief based on an
allegation that Ifwe overlooked any TgfhNg nditions of Contract or failed to take it into account for
the purpose of calculating my/our offged priges or otherwise.

I/We confirm having been that a signed copy of this Schedule can be submitted in lieu of the

entire Terms and Condip act as confirmation in terms of the Returnable Schedule,

on this day of 2013

SIGNED at

OF WITNESS SIGNATURE OF RESPONDENT

Respendent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 10: RFP DECLARATION FORM

NAME OF ENTITY:

\

We hereby certify that:

1. Transnet has supplied and we have received appropriate Wto any/all questions [as

applicable] which were submitted by ourselves for RFP ] purposes;

2. we have received all information we deemed necelg
Proposal [RFP];

r the completion of this Request for

3. at no stage have we received additio @ ormation relating to the subject matter of this RFP
from Transnet sources, other th ion formally received from the designated Transnet

contact{s) as nominated in t ents;

4. we are satisfied, insofg as ty is concerned, that the processes and procedures adopted

by Transnet in iss RFP and the requirements requested from Bidders in responding to

ed in a fair and transparent manner; and

5. further , are that a family, business and/or social relationship exists / does not exist
{delete §s apRkable] hetween an owner / member / director / partner / shareholder of our

ti n employee or board member of the Transhet Group.

If a relationship exists, Respondent is to complete the following section:

S i. NAME OF OWNER/MEMBER/DIRECTOR/
« TNER/SHAREHOLDER: ADDRESS:

Indicate nature of relationship with Transnet:

[Failure fo furnish complete and accurate information in this regard will lead to the disqualification of a

response and may preciude a Respondent from doing future busingss with Transnet]

Respondent’s Signature Pate & Company Stamp
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7. We declare, to the extent that we are aware or become aware of any relationship between
ourselves and Transnet [other than any existing and appropriate business relationship with
Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we
shall notify Transnet immediately in writing of such circumstances.

8. We accept that any dispute pertaining to this Bid will be resolved through the Ombudsman
process and will be subject to the Terms of Reference of the Ombudsman. The Ombudsman
process must first be exhausted before judicial review of a decision is sogght. [Refer "Important

Notice to Respondents” overleaf].

9. We further accept that Transnet reserves the right to reverse an awaN§of business or decision
based on the recommendations of the Ombudsman with vingpto follow a formal court

process to have such award or decision set aside.

SIGNED at on day of 2013

For and on behalf of AS WITNESS:

duly authorised hereto

Name: Name:
Position: Position:
Signature: Signature:

Respondent’s Signature Date & Company Stamp
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint
in respect of RFPs exceeding R5,000,000,00 [five million S.A. Rand] in value. Should a
Respondent have any material concern regarding an RFP process which meets this value
threshold, a complaint may be lodged with Transnet's Procurement Ombudsman for

further investigation.

It is incumbent on the Respondent to familiarise himseif/herse?with the Terms of
Reference for the Transnet Procurement Ombudsman, details of ich are available for

review at Transnet’s website www.transnet.net.

An official complaint form may be downloaded from this w angt submitted, together
with any supporting documentation, within the prescrib , to
rocurement.ombud@transnet.net

For transactions below the R5,000,000.00 [file milli A. Rand] threshold, a complaint
may be lodged with the Chief Procure icer of the relevant Transnet Operating

Division.
All Respondents should note that a it must be made in good faith. If a complaint is
made in bad faith, Transnet regerves We#right to place such a Bidder on its List of Exciuded
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES

FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS
FOR A PERIOD OF 24 MONTHS

Section 11: BREACH OF LAW FORM

NAME OF ENTITY:

I/We

T\l

do hereby certify that Jive have/have not been found guilty duri %rece ing 5 [five] years of a
serious breach of law, including but not limited to a breach of th it Act, 89 of 1998, by a court

of faw, tribunal or other administrative body. The type of 4/t at the Respondent is required to
disclose excludes relatively minor offences or misdemeanour. @ affic offences.

Where found guilty of such a serious breach, pl $

NATURE OF BREACH: : O

DATE OF BREACH,

Furthermgg®

ckinowledge that Transnet SOC Lid reserves the right to exclude any Respondent

from theWidting process, shouid that person or entity have been found guilty of a serious breach of law,
trild fatory obligation.

S Q
SIGNED at on this day of 2013
SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature

Date & Company Stamp
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS
Section 12: RFP CLARIFICATION REQUEST FORM

TPG CON No: 03172013
RFP deadline for questions / RFP Clarifications: Before 12:00 pm on 15 October 2013

TO: Transnet SOC Ltd *

ATTENTION: Phoebus Quantoi V
EMAIL Phoebus.Quantoi@transnet.net

DATE:
FROM:
TO: Transnet SOC Ltd Q

ATTENTION: Adriano Striglia

EMAIL Adriano.Striglia@@ansnel,
DATE:

FROM:

RFP Clarifi x CON- 031/2013

REQUEST FOR RFP CLARIFICATION
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

-

S

FOR A PERIOD OF 24 MONTHS

Section 13: SUPPLIER CODE OF CONDUCT

Transnet aims to achieve the best value for money when buying or setling goods and obtaining services.,
This however must be done in an open and fair manner that supports and drives a competitive economy.
Underpinning our process are several acts and policies that any supplier de*& with Transnet must
understand and support. These are:

¢  The Transnet Supply Chain Policy

+  Section 217 of the Constitution - the five pillars of Public PSCM Vent and Supply Chain

Management]: fairness, equity, transparency, competit] ost effectiveness;

«  The Public Finance Management Act [PFMA]J;

l;

+ The Broad-Based Black Economic Empant [B-BBEE); and
i

s  The Preferential Procurement Policy Framework Nct [PP

+  The Prevention and Combating of C vities Act.

This Code of Conduct has been inclu i P to formally apprise prospective Transnet Suppliers of
Transnet’s expectations regarding thepehavipur and conduct of its Suppliers.

Prohibition of bribes, kick unlawful payments, and other corrupt practices

Transnet is in the of Dansforming itself into a self-sustaining State Owned Company [SOC],
actively competiga W t gistics industry. Our aim is to become a world class, profitable, logistics

chlour transformation is focused on adopting a performance culture and to adopt

behaviogs that wil®enable this transformation.

%ansnet will not participate in corrupt practices and therefore expects its Suppliers to act in a
simifar manner.

. Transhet and its employees will follow the laws of this country and keep accurate
business records that reflect actual transactions and payments to our Suppliers.

. Employees must not accept or request money or anything of value, directly or indirectly,
to:
- ilegally influence their judgement or conduct or to ensure the desired outcome of
a sourcing activity;
- win or retain business or to influence any act or decision of any decision
stakeholders involved in sourcing decisions; or

- gain an improper advantage.

« ‘There may be an occasion when a Supplier is confronted with fraudulent or corrupt
behaviour by a Transnet employee. We expect our Suppliers to use our “Tip-offs
Anonymous” Hot line to report these acts [0800 003 056].

Respondent’s Sighature
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b} Transnet is firmly committed to the ideas of free and competitive enterprise.

+  Suppliers are expected to comply with all applicable laws and regulations regarding fair

competition and antitrust.

. Transnet does not engage with non-value adding agents or representatives solely for the

purpose of increasing B-BBEE spend [fronting].

¢) Transnets relationship with Suppliers requires us to cleatly define requirements, exchange

information and share mutual benefits,

] Generally, Suppliers have their own business standards and re@uldtions. Although
Transnet cannot control the actions of our Suppliers, we olerate any illegal

activities. These include, but are not limited to: V
- misrepresentation of their product [e.q@aggiMNoWhanufacture, specifications,

intellectual property rights];

- collusion;

- failure to disclose accurate infolmation required during the sourcing activity [e.g.
ownership, financial situag ~BRELE status];

- corrupt activities listed 7 and

- harassment, intimi @ er aggressive actions towards Transnet employees.

. Suppliers must be evliluated @ approved before any materials, components, products
or services are gurch m them. Rigorous due diligence is conducted and the

Supplier is to participate in an honest and straight forward manner.

«  Suppi ecord and report facts accurately, honestly and objectively. Financial

rK ustge accurate in all material respects.
st

rest arises when personal interests or activities influence [or appear to influence] the

Conflicts

A C
the best interests of Transnet. Examples include, but are not limited to:

\Q «  Transnet employees awarding business to entities in which their family members or
~ business associates have an interest

+  Transnet employees having a financial interest in a bidding entity

Bidding entities are required to disclose any interest/s which exist between themselves and any employee

and/or Transnet Board member.
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 14: B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

-

1, INTRODUCTION \
1.1 Atotal of 10 preference points shall be awarded for B-BBEE Status f Contribution.

1.2 Failure on the part of a Bidder {o fill in and/or to sign this for d subm%t a B-BBEE Verification

Certificate from a Verification Agency accredited by & can Accreditation System

[SANAS] or a Registered Auditor approved by the JemigoBydent Regulatory Board of Auditors

@ nse Corporation Act [CCA] together

with the bid will be interpreted to mean thay preferdfiCe points for B-BBEE Status Level of

[IRBA] or an Accounting Officer as contemplated i

Contribution are not claimed.

1.3 Transnet reserves the right to reguireg der, either before a Bid is adjudicated or at any time

subsequently, to substantiate an egard to preferences, in any manner required by

Transnet.

2. GENERAL DEFINITIONS

2.1 “all applicabl de value-added tax, pay as you earn, income tax, unemployment

ributidns and skills development levies;

2.2 road-based black economic empowerment as defined in section 1 of the
Br Bl&ck Economic Empoweriment Act;
23 0 tatus of contributor” means the B-BBEE status received by a measured entity based
verall performance using the refevant scorecard contained in the Codes of Good Practice
Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black
\\ Economic Empowerment Act;

2.4  “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by

Transnet for the provision of goods, waorks or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional

discounts that can utilised have been taken into consideration,

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a

contract;
2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;

2.9 “EME” means any enterprise with an annual total revenue of R5 [five] million or less;
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2,10 “firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs

of any service, for the execution of the contract;

2.11  “functionality” means the measurement according to predetermined norms, as set out in the
bid documents, of a service or commodity that is designed to be practical and useful, working or
operating, taking into account, among other factors, the quality, reliability, viability and durability
of a service and the technical capacity and ability of a bidder;

2.12  “non-firm prices” means all prices other than “firm” prices; \\

2.13 “person” includes reference to a juristic person;

2.14 “rand vaiue” means the total estimated value of a contract § Wyican currency, calculated

5

at the time of bid invitations, and includes all applicable t e duties;

2.15 “subcontract” means the primary contractor's as asing or making out work 1o, or

employing another person to support such primary co in the executicn of part of a project

in terms of the contract;
2.16  “total revenue” bears the same m assigMed to this expression in the Codes of Good
issued in terms of section 9{1) of the Broad-Based
the Government Gazette on 9 February 2007;

2.17 ugh which the property of one person is made over or

bequeathed to a trustee By administer such property for the benefit of another person; and

2.18 “trustee"” mean . including the founder of a trust, to whom property is bequeathed in

order for suc be administered for the benefit of another person.

3. ADJUDICATIONRU A POINT SYSTEM

34 taining the highest number of total points for the evaluation criteria as enumerated

2 of the RFP will be awarded the contract, unless objective criteria justifies the award to
r bidder.

S eference points shall be calculated after prices have been brought to a comparative basis taking
into account al factors of non-firm prices and all unconditional discounts,

3.3  Points scored witl be rounded off to 2 [two] decimal places.

2.4 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

3.5  However, when functionality is part of the evaluation process and two or more Bids have scored
equal peints including equal preference points for B-BBEE, the successful Bid will be the one
scoring the highest score for functionality.

3.6 Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots,
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4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4,1 In terms of Regulation 5(2) and 6{(2) of the Preferential Procurement Regulations, 2011,
preference points shall be awarded to a Bidder for attaining the B-BBEE status level of

contribution in accordance with the table below:

B-BBEE Status Level of Contributor Number of Points
{Maximum 10]
1 10
2 9
3 8 \%
4
5
- ]
7 2
8 1
Non-compliant contributor 0

Note: Refer to Section I of the RFP docume @ rthePinformation in terms of B-BBEE ratings.

he B-BBEE Act must submit a certificate issued by an
e CCA or a Verification Agency accredited by SANAS or a

4.2  Bidders who quakfy as EMEs |
Accounting Officer as conte
Registered Auditor. Regjstered ors do not need to meet the prerequisite for IRBA's approval
for the purpose of cof g verification and issuing EME’s with B-BBEE Status Levet Certificates.

4.3 Bidders other s ust submit their original and valid B-BBEE status level vetification
certificate ified copy thereof, substantiating their B-BBEE rating issued by a Registered
Auditor dgpriNed RBA or a Verification Agency accredited by SANAS.

44 A orfium or joint venture will qualify for points for its B-BBEE status level as a legal

provided that the entity submits its B-BBEE status level certificate,

consortium or joint venture will qualify for points for their B-BBEE status level as an

nincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if
& they were a group structure and that such a consolidated B-BBEE scorecard is prepared for every
separate bid.
4.6 Tertiary institutions and public entities will be required to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.
4.7 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that does not qualify for at least the same number of points
that such a Bidder qualifies for, unless the intended subcontractor is an EME that has the
capability and ability to execute the subcontract.
4.8 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value of the contract to any other enterprise that does not have an equat or higher B-BBEE status
level than the person concerned, unless the contract is subcontracted to an EME that has the

capability and ability to execute the subcontract.
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5. B-BBEE STATUS AND SUBCONTRACTING

5.1 Bidders who claim points in respect of B-BBEE Status Levei of Contribution must

complete the following:

B-BBEE Status Level of Contributor = [maximum of 10 points]

Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table
reflected in paragraph 4.1 above and must be substantiated by means of a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
an Accounting Officer as contemplated in the Close Corporation Act. \\

5.2  Subcontracting:
Will any portion of the contract be subcontracted? YES/N M is not applicable]

If YES, indicate:
(i) What percentage of the contract

) N

bcontractor e

subcontracted? %
(i) The name of the subcontractg
(i) The B-BBEE status level
(iv) Isthe subconiractor YES/NO

5.3  Declaration with regard % Com irm

(i) Na E1 107 L 151 TS O PO OOV PP

(i N HEELION MUMIDEN. ctiei et

Company registration NUMbDET. ...

i}
2 (iv) Type of Company [ Firm

\\ oPartnership/Joint Venture/Consortium
oOne person business/sole propriety
oClose Corporations
nCompany (Pty) Ltd
[TICK APPLICABLE BOX]

{v) Describe Principal Business Activities

{vi} Company Classification
oManufacturer
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{vii) Total number of years the company/firm has been in business

aSupplier

oProfessional Service Provider

nOther Service Providers, e.g Transporter, etc
[TICK APPLICABLE BOX]

Respondent’s Signature
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BID DECLARATION

I/we, the undersigned, who warrants that hefshe is duly authorised to do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and I /

we acknowledge that;

(i) The information furnished is true and correct.

(il In the event of a contract being awarded as a result of points claimed as shown in
paragraph 6 above, the contractor may be required to furnish documenta‘ proof to the
satisfaction of Transnet that the claims are correct. \

(iiiy If the B-BBEE status level of contribution has been claimed or obtai on a fraudulent

basis or any of the conditions of contract have not been fiffilled, TraRsnet may, in

addition to any other remedy it may have:
{a) disgualify the person from the bidding process;
{b) recover costs, losses or damages it has inc @ suffered as a result of that

person’s conduct;

{c) cancel the contract and claim any s which it has suffered as a result of

having to make less favourable ments due to such cancellation;
{d} restrict the Bidder or contra %
entities, or only the sh oNgrs agid directors who acted in a fraudulent manner,

from obtaining businesifrom Jransnet for a period not exceeding 10 years, after

reholders and directors, and/or associated

the audi afteram ern [hear the other side] rule has been applied; and/or

(e} forward thgm criminal prosecution,
WITNESS
1. .
X
\\Q SIGNATURE OF BIDDER
2.
DATE:
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 15: CERTIFICATE OF ATTENDANCE OF RFP BRIEFING

It is hereby certified that — \
L N/
: O

Representative(s) of [name of entity]
attended the RFP briefing in respect of th d Services to be rendered in terms of this RFP on
20
TRANSNET’KF& RESPONDENT'S REPRESENTATIVE
DATE
EMAIL
S Q
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 16: CERTIFICATE OF ACQUAINTANCE WITH SCOPE OF SERVICE

I/We

\\ do

v

hereby certify that I[/we acquainted myself/ourselves with all the documenggfidh comprising the Scope of
Services for the carrying out of the proposed services for which Ijwe s% our Proposal.

I/We furthermore agree that Transnet SOC Ltd shall recognise n me/us for relief based on an

allegation that Ifwe overlooked any provisions of the Specifig “ iled to take it into account for the

purpose of calculating my/our offered prices or otherwisge.

I/We confirm having been advised that a signed of this Schedule can be submitted in lieu of the

Scope of service as confirmation in terms of thé @ nable Schedule.

SIGNED at @Q on this day of

SIGNAT% NESS SIGNATURE OF RESPONDENT
> Q

2013
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES
FOR PORT ELIZABETH AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 17: NON DISCLOSURE AGREEMENT

Entered into by and between !\
TRANSNET SOC LTD \/
Registration Number 1990/000900/30

and ! :

Registration Number

RFP Number: TP @1/2013

A\’
<
<X
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49™ Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

[the Company] [Registration No \; ] whose
registered office is at

WHEREAS V

Transnet and the Company wish to exchange Information [as defin and it is envisaged that each party

e
party making avaitable to the other such Information, the paifies jointty agree that any dealings between them
shall be subject to the terms and conditions of UQ nt which themselves will be subject to the

may from time to time receive Information relating to the other thereof. In consideration of each

parameters of the Bid Document.

IT 1S HEREBY AGREED O

1. INTERPRETATION
In this Agreement:

1.1 Agents mean djgfct icers, employees, agents, professional advisers, contractors ar sub-
nGr

contractors, oupmember;

1.2 Bid or Bid Dgcu means Transnet’s Request for Information [RFI] Request for Proposal [RFP]
or Rgfilie uotation [RFQ], as the case may be;

1.3 niifl Information means any information or other data relating to one party {the
%g Party] and/or the business carried on or propased or intended to be carried on by that

-~ p and which is made available for the purposes of the Bid to the other party {the Receiving
~ arty] or its Agents by the Disclosing Party or its Agents or recorded in agreed minutes following
oral disclosure and any other information otherwise made available by the Disclosing Party or its
Agents to the Receiving Party or its Agents, whether before, on or after the date of this Agreement,

and whether in writing or otherwise, including any information, analysis or specifications derived
from, containing or reflecting such information but excluding information which:
1.3.1 is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disciosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or
1.3.2 was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by
its written records or other reasonable evidence] free of any restriction as to its use or
disclosure prior to its being so disclosed,; or
1.3.3 following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
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the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form inciuding, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

husiness affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agreement {the ‘xosing Party] to the
other party [the Receiving Party] will be treated by the Receiving s secret and confidential
and will not, without the Disclosing Party’s written consent, diregtly or indWectly communicate or

disclose [whether in writing or orally or in any other mannerd C i Information 1o any other
person other than in accordance with the terms of this Agzagyg .

@ or the sole purpose of technical and
commercial discussions between the parties in relafion to I8 Bid or for the subsequent performance
of any contract between the parties in relati %d.

2.3 Notwithstanding clause 2.1 above, the Rg Party may disclose Confidential Information:

2.2 The Receiving Party will only use the Confidential Info

2.3.1 to those of its Agents whg ed to know the Confidential Information for the sole
purpose set out in c!ause{.z aboW®provided that the Receiving Party shall ensure that such
Agents are made awgye pri e disclosure of any part of the Confidential Information that

and that they owe a duty of confidence to the Disclosing Party. The

the same is conf
Receiving P, atvall times remain liable for any actions of such Agents that would

constity ach of this Agreement; or

2.3.2 to th&yexOgt . r¥quired by Jaw or the rules of any applicable regulatory authority, subject to

below.

2.4 tINgev that the Receiving Party is required to disclose any Confidential Information in
e with clause 2.3.2 above, it shall promptly notify the Disclosing Party and cooperate with
thepi

sclosing Party regarding the form, nature, content and purpose of such disclosure or any action

\\ which the Disclosing Party may reasonably take to challenge the validity of such requirement,

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps {including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent
further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall

not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement.,

3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.
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3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request,
of the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.

33 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
331 return all written Confidentiat Information [including all copies]; and
3.3.2 expunge or destroy any Confidential Information from any computer, word processor or other

device whatsoever intc which it was copied, read or programmed by the Company or on its
behalf.

3.4 The Company shall on request supply a certificate signed by a director as t“s full compliance with
the requirements of clause 3.3.2 above.

4.  ANNOUNCEMENTS V
4.1 Neither party will make or permit to be made any annou isclosure of its prospective
interest in the Bid without the prior written consent of the0 .
4.2 Neither party shall make use of the other party’s na % y information acquired through its
dealings with the other party for publicity or markefing purposes without the prior written consent of
the other party. Q
5. DURATION Q
The obligations of each party and itff Age er this Agreement shall survive the termination of any
discussions or negotiations be een@es regarding the Bid and continue thereafter for a period of

5 [five] years.

6. PRINCIPAL
acting as principal and not as nominee, agent or broker for any other

Each party confj t
person and that Qwil responsible for any costs incurred by it or its advisers in considering or pursuing
the Bid i ving with the terms of this Agreement.

DAMAGES
contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
\\ other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or ctherwise.

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
Section 14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall
chserve the provisions of such Act [as applicable] or any amendments and re-enactments thereof
and any regulations made pursuant thereto.

8.2 ‘The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against
accidental loss or destruction of, or damage to such data held or processed by them.
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9. GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Transnet may assign this Agreement at any time to any
member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of

any right, power or privilege under this Agreement or otherwise,

9.3 The provisians of this Agreement shall be severable in the event that any of its provisions are held by
a court of competent jurisdiction or other applicable authority to be i“d, veid or otherwise
unenforceable, and the remaining provisions shall remain enforceable to e’fullest extent permitted

by law.

9.4 This Agreement may only be modified by a written agreement Wy persons authorised on
behalf of each party.

9.5 Nothing in this Agreement shall constitute the creatiof nership, joint venture or agency
between the parties,

9.6 This Agreement will be governed by and cof in accordance with South African law and the
parties irrevocably submit to the exclusive § ion 8f the South African courts.
L fe]

&
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1, PRICE ADJUSTMENT FOR INFLATION

The proposed price adjustment indices are as follows.

Prices will be fixed for the duration of twelve (12) months from date of award of contract, thereafter

adjusted as per below,

The proportions used to calculate the Price Adjustment Factor are: !

Proportion Index prepared by: SEIFSA
linked to index for: V

...... 18%........ "L" is the “Labour Index” and shall be the “Con ice Index” for the urban area as
published by SEIFSA, Table 2, CPS40000. 0

...... 40%........ “P"is the “Plant Index" and shall be thg SKIFSA Transport Equipment Index" as
published in the Table 8.2.21, PI 2 .

......... 0%........"M" is the "Materials index” an Q'Table P: Seifsa index of plant and machinery
cost before installation. @

...... 30%........ “F"is the "Fuel Index’ an@e Table L1: SEIFSA index of road freight costs: Fuel as
sourced from De nt of Minerals and Energy.

...... 15%........ non-adjusta

1.00 Total sum equ&(}
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Transnet General Bid Conditions - Services
[QOctober 2012}

1 DEFINITIONS
Where the following words or phrases are used in this Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2 Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Day shali mean any day other than a Saturday, Sunday or public holiday; \

1.4  Respondent(s) shall mean a respondent/bidder to a Bid Document; \

\%

¥s Bid Document;

1.5  RFP shall mean Request for Proposal;
1.6 RFQ shall mean Request for Quotation;
1.7 RFXshall mean RFP or RFQ, as the case may be;

1.8 Services shall mean the services required by Transnet as 4

1.9  Service Provider shall mean the successful Respondgnt;

1.10 Tax XInvoice shall mean the document as requir ection 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from fime to time;

1.11 ‘Transnet shall mean Transnet SOC Lid, ed Company; and

1.12 VAT shall mean Value-Added Ta t the Value-Added Tax Act, B9 of 1991, as may be

amended from time {o time.

2 GENERAL
All Bid Documents and subfEque ntracts and orders shall be subject to the following general conditions
as faid down by Transpgt aNare go be strictly adhered to by any Respondent to this RFX.

3 SUBMISSIO D MENTS
3.1 ABi shall hereinafter inciude reference to an RFP or RFQ, shall be submitted to Transnet no

ha e closing date and time specified in accordance with the directions issued in the Bid
meiits. Late Bids will not be considered.
\SZ ids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

ocuments with the Bid number and subject marked on the front of the envelope.

3.3 The Respondent's return address must be stated on the reverse side of the sealed envelope.

4 LUSE OF BID FORMS
4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.
4.2  Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.
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10

S

4.3 Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company's ietterhead. This must be duly cross-

referenced in the RFX,

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing such Bid Documents.

5.2  Only Respondents that have paid the Bid fee and provided proof of paymen\aﬂen submitting their

Bid will he considered.

VALIDITY PERIOD V
6.1  Respondents must hold their Bid valid for acceptance by Tra ime within the requested

validity period after the closing date of the RFX.

6.2  Respondents may be requested to extend their validity @ br a specified additional period. In
such instances, Respondents will not be aliowed tofghange any aspect of their Bid, unless they are
able to demonstrate that the proposed chageg{s s a direct and unavoidable consequence of

Transnet's extension of the validity period.

SITE VISIT [ BRIEFING SESSION

Respondents may be requested to atterf (i) appite visit where it is considered necessary to view the site
prior to the preparation of Bids, or §) an R riefing session when Transnet deems it necessaty to provide
Respondents with additional in n relevant to the compilation of their Bids. When such visits or
sessions are indicated C ry in the Bid Document, Respondents are obliged to attend these
meetings as failure tg@io NEwill gesult in their disgualification.

CLARIFICA BRFORE THE CLOSING DATE
Should <t on be required on any aspect of the RFX before the clesing date, the Respondent must

diret%’ to the contact person identified in the Bid Document.
U TION AFTER THE CLOSING DATE

After Wie closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respandents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.
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RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to
sybmit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDERTS

12.1

12.2

If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a} enter into a formal contract when called upon to do so within such p ‘J\ as Transnet may

specify; or

b) accept an order in terms of the Bid;
c} furnish satisfactory security when called upon to do so for the an the contract; or

d) comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to an egal remedy which it may have,
proceed to accept any other Bid or, if it is necessary Yo do so, tall for Bids afresh, and may recover
from the defauiting Respondent any additional incurred by Transnet in calling for new offers

or in accepting a less favourable offer.

If any Respondent, who has submitted
referred to as the Service Provi
associated with such Bid or contra

aj has withdrawn suchyBi er the advertised date and hour for the receipt of Bids; ar

b) has, after hav] ed of the acceptance of its 8id, failed or refused to sign a contract

when calle 0 in terms of any condition forming part of the Bid Documents; or

c} has cafgi v contract resulting from such Bid in an unsatisfactory manner or has
b heQany&ondition of such contract; or

d) offered, promised or given a bribe in relation to the obtaining or the execution of such
c ; or

has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or
f) has made any misleading or incorrect statement either
{) in the affidavit or certificate referred to in cdause 18 [Notice fo Unsuccessful
Respondents], or
(iiy  inany other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
. it made the statement in good faith honestly believing it to be correct; and
) before making such statement, it took all reasonable steps to satisfy itself of its
correctness; or
al caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Pravider;

h) has litigated against Transnet in bad faith;
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14

15

16

i) has been found guilty by a court of faw, tribunal or other administrative body of & serious
breach of any law, during the preceding 5 [five] years;

D has been included as a company or person prohibited from doing business with the public
sector on National Treasury's database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company

[including any directors] shali, subject to clause 12.3 below, be disqualified from bidding for any

Transnet business through its “"blacklisting” process.

12.3  Any person or enterprise or company against whom a decision to blacklist ha t& taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose isgn shall be final,

12.4  Any disquaiification [Blackiisting] imposed upon any person or € rise or Lompany, may also
apply to any other enterprise under the same or different namegof i persons or enterprise
or company [or associates thereof] and may also be applie agene or employee of the person

or enterprise or company concerned.

CURRERCY
All monetary amounts referred to in 2 Bid response e inWand, the currency of the Republic of South
Africa [ZAR], save to the extent specifically par e RFX.

PRICES SUBJECT TQ CONFIRMATIO

14.1 Prices which are quoted subjegt to tion will not be considered.

14.2  Firm prices quoted for the' n of any resulting order and/or contract will receive precedence over

prices which are subj Lgdion if this is in Transnet's best interests.

ALTERATIONS MA SPONDENT TO BID PRICES
All alterations spondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by g€letipng ncorrect figures and words where required and by inserting the correct figures and
s concerned. All such alterations must be initialled by the person who signs the Bid
iure to observe this requirement may result in the particular item(s) concerned being

e matter of the award of the business.

EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in its Bid Documents.

16.2 In instances where an overall Rand agreement cannot be concluded Transnet would request the
Respondent to give favourable consideration to obtaining forward exchange cover on the foreign
currency portion of the contract at a cost that is acceptable to Transnet to protect itself against any
currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information cailled for in the Exchange and Remiltance section of the Bid Documents and

also furnish full details of the principals to whom payment is to be made.
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19

20

16,4 The South African Reserve Bank's approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

16.5 Transnat wilt not recognise any claim for adjustment of the order and/or contract price if the increase
in price arises after the date on which agreement on an overall Rand cortract has been reached.

ACCEPTANCE OF BID

17.1 Transnet does not bind itself to accept the lowest priced or any Bid.

17.2  Transnet reserves the right to accept any Bid in whole or in part. \\

17.3  Upon the acceptance of a Bid by Transnet, the parties shall be bound by eneral Bid Conditions

and any contractual terms andfor any schedule of “Special Conditiong or otherWise which form patt
of the Bid Documents. V

17.4 Where the Respondent has been informed by Transnet per fed emall of the acceptance of

its Bid, the acknowledgement of receipt transmitted sha @ 3

at their Bids have not been accepted as socon as

d as proof of delivery to the

Respondent.

NOTICE TO UNSUCCESSFUL RESPONDENTS

Unsuccessful Respondents shali be advised in
possible after the closing date of the Bid. O
Respendents shall be informed of the narfle of the

siness to the successful Respondent all unsuccessful
HCcessful Respondent and of the reason as to why their

Bids have not been successful.

TERMS AND CONDITION CT
19.1 The Service Provider ghall ere to the Terms and Conditions of Contract issued with the Bid
Documents, critfany schedule of “Special Conditions” or otherwise which form part of the

Bid Docugen
19.2  Shoul thp RedBndent find any conditions unacceptable, i should indicate which conditions are
egblgfand offer amendments/ alternatives by written submission on its company letterhead.
submission shall be subject to review by Transnet's Legal Counsel who shall determine

hether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

S

CONTRACT DOCUMENTS

20.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditicns” which form part of the Bid Documents.,

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will he signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Intent, shall constitute a

binding contract until the final contract is signed.
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22

23

24

p L

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicifium citandi et executands shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered 1o sigh any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract. \

W&d. If the Respondent
. If the Respondent is a

e partners or of such individual,

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be

is @ close corporation, the full names of the members shall be stat
partnership or an individual trading under a trade name, the full

as the case may be, shall be furnished.

CONTRACTUAL SECURITIES *

23.1  The successful Respondent, when called up o so, shall provide security to the satisfaction of
rder. Such security shall be in the form of an

Transnet for the due fulfilment of a g
advanced payment guarantee [AP e, erformance bond [Performance Bond], as the case
may be, to be furnished by an affroved Jpank, building society, insurance or guarantee corporation

carrying on business in SouthNgfrica.
ole or part at the discretion of Transnet to make good any loss or

cur in consequence of a breach of the contract or any part thereof.

23.2 The security may be
damage which Traghn

23.3  Such security, G all be an amount which will be stipulated in the 8id Documents.

23.4  The sucgessfuResfident shall be required to submit to Transnet or Transnet’s designated official

the syfcif rity document{s) within 30 [thirty] Days from the date of signature of the contract.
g’ Iy

rn the securities within the prescribed time shall, save where prior extension has been

title Transnet without notice to the Service Provider to cancel the contract with immediate

~y
8235 Nadditional costs incurred by Transnet necessitated by reason of default on the part of the Service

Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX
25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.
25.2  In respect of foreign Services rendered:
a} the invoicing by a South African Service Provider on behalf of its foreign principat rendering
such Service represents a Service rendered by the principal; and
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b)

the Sarvice Provider's Tax Invoice(s) for the local portion only [i.e. the "commission" for the

Services rendered locally] must show the VAT separately.

26  IMPORTANT NOTICE TO RESPONDENTS REGARDIRG PAYMENT

26.1 Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment on which Bid price(s) shall be based.

h) However, in addition to the aforegoing the Respondent is invited to sut‘ offers based on
alternative methods of payment and/or financing propaosals.

¢} The Respondent is required to give full particulars of the termg that wil applicable to its
alternative offer(s) and the fnancial merits thereof will Ved and taken into
consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in the first instance ly in accordance with clause
26.1a) above. Failure to comply with clause 2§.1a) ay preclude a Bid from further
consideration.

NOTE: The successful Respondent [the Servi vid®], where applicable, shall be required to .

furnish a guarantes covering any advan ts, as set out in clause 23 above [fContractual

Securities].

26.2  Conditicnal Discount

Respondents offering prices w
a specific period are to gote
Transnet of the Se

are subject to a conditional discount applicable for payment within
e conditional period will be calculated from the date of receipt by
r's month-and statement reflecting the relevant Tax Invoice(s) for

| rEspacts in terms of the contract or order. Incomplete and/or incorrect Tax
tufned and the conditional discount period will be recalculated from the date of

REMENTS

M, \Feriod Contracts

It will be a condition of any resulting contract/order that the delivery period embedied therein will be
governed by the provisions of the Terms and Conditions of Contract.

27.2  Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery

of the Services.

27.3 Emergency Demands as and when reguired

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business., If it is unable to meat the desired critical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The “Total or Partial Fallure to Perform the Scope of
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28

29

Services™ section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

Specifications

The Respondent should note that, unfess notified to the contrary by Transnet or & designated official
by means of an official amendment to the Bid Documents, it is required {o tender for the Services
strictly in accordance with the specifications supplied by Transnet. \\

Copyright

Caopyright in plans, drawings, diagrams, specifications and documgnts comed by the Service

Provider for the purpose of contract work shall be governed by the ugiffroperty Rights section
in the Terms and Conditions of Confract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS O

25.1

28.2

29.3

294

Bids submitted by foreign principals may be forwarfed directly by the principals or by its South
theNgcquisition Councll of to a designated official

African representative or agent to the Secreta ,
[F

of Transnet according to whichever officer J ed in the Bid Documents.

en proof must be submitted to the effect that such
ed to act in that capacity by the principal. Failure to

In the case of a representative or age
representative or agent has been fuly a
submit such authorisation by fhe re tive or agent: shall disqualify the Bid.

re and submit Bids on behalf of their principals not domiciled in the

tatives or agents must compile the Bids in the names of such

When legally authorised
Republic of South
principals and si on behalf of the latter.

erflives or agents of a successful foreign Respondent must when so required

ntract in the name of their principals and must sign such contract on behalf of
such case a legal Power of Attorney from their principals must be furnished to
e South African representative or agents authorising them to enter into and sign such

e
%e
Such Power of Attorney must comply with Rule 63 [Authentication of documents executed

outside the Republic for use within the Republicl of the Uniform Rules of Court; Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the

the
r
)

Supreme Court of South Aftica.

by The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

¢} If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d} The Power of Attorney must authorise the South African representative or agent to choose the

domicifium citandi et executandf as provided for in the Terms and Conditions of Contract.
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28.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or ks South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT}:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b} funds are to be transferred to the credit of its South African agent or representative, in which

case the name and branch of such bank shall be furnished. \
30 CORFLICT WITH B8ID BOCUMENT \

Should & conflict arise between these General Bid Conditions and the Bid Documen vert, the conditions

stated in the Bid Document shall prevail, EV
occoaQO00os00 O
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1 INFTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, a Work Order including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such wor \)phrases shall have the

meaning assigned thereto in this clause, except where the context clearly es otherwise:

2
2.1
2.2
2.3
2.4
2.5
2.6

>

AFSA means the Arbitration Foundation of South Africa; y
Agreement means the Agreement and its associat and/or annexures andjor
appendices, including the Work Order(s), specifi the Services and such special

conditions as shall apply to the Agreement, togethe e General Tender Conditions and any
additional provisions in the associated bid docufgents tendered by the Service Provider [as agreed
in writing between the Parties], which ¢ iveland exclusively govern the provision of Services

by the Service Provider to Transnet;

Background Intellectual Pr ns all Intellectual Property introduced and required by

either Party to give effect tofheir o ions under the Agreement owned in whole or in part by

or licensed to either Pagy or iliates prior to the Commencement Date or developed after

the Commencement herwise pursuant to the Agreement;

)

as proclai outh Africa;
Commerge Date means [ #], notwithstanding the signature date of the Agreement;

le 1 Information means any information or other data, whether in written, oral,

Business Da Mondays to Fridays between 07:30 and 16:00, excluding public holidays

r in any other form such as in documents, papers, memoranda, correspondence,
ooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,

ans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:

aj information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d} any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e} information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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2.7

2.8

2.9

2.10

2.11

2.12

f} information relating to the past, present and future research and development of the
disclosing Party;

q) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation

belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes; \\

1) Copyright works;

k) commercial, financial and marketing information;

)] data concerning architecture, demonstrations, tog nNues, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, fu %l and technical requirements and
specifications of the disclosing Party;

n) information concerning faults or s iMgoods, equipment, hardware or software or the
incidence of such faults or defagtsNgfid

&

authorised Subcontragtors,

0) information concernin s, Fees and / or costs of the disclosing Party or its

eir methods, practices or service performance levels

Copyright means tgN in expressions, procedures, methods of operations or mathematical

am codes, compilations of data or other material, literary works, musical
rksgeound recordings, broadcasts, program carrying signals, published editions,
, or cinematographic works of the copyright owner to do or to authorise the
ain acts specified in respect of the different categories of works;
ultpmeans any breach of the obligations of either Party [including but not limited to
ental breach or breach of a fundamental term] or any Default, act, omission, negligence or
atement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;
Designs mean registered Designs and/or Design applications and will include the monopely right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;
Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to time;
Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.2

2.25
2.26

2.27

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and t ‘hird Party Materials;

Parties mean the Parties to the Agreement together with their subddiaries, divisions, business

units, successors-in-title and their assigns;

Party means either one of these Parties; V

Patents mean registered Patents and Patent applicatiog e atter have proceeded to grant,

processes in all fields of technology;

and includes a right granted for any inventions, prod

Permitted Purpose means any activity or prfcess o o€ undertaken or supervised by Personnel

or employees of one Party during the the Agreement, for which purpose authorised

disclosure of the other Party's Confide

formation or Intellectual Property is a prerequisite in
order to enable such activity or pri ﬁ accomplished;

Personnel means any partofer, enmiggfe, agent, consultant, independent associate or supplier,
Subcontractor and the staff ugf Subcontractor, or other authorised representative of either
Party;

Purchase Or official orders issued by an operating division of Transnet to the

Service Proyi r the provision of Services;

Servicel§) {®], the Service(s) provided to Transnet by the Service Provider, pursuant to
er{s) in terms of the Agreement;

icgplevel Agreement or SLA means the processes, deliverables, key performance
ors and performance standards relating to the Services to be provided by the Service
rovider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;
Service Provider Materials means all works of authorship, products and materials {including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and technigues]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
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2,28 Third Party Material means software, software development tools, methodologies, ideas,

2.29

2.30

2.31

methods, processes, concepts and technigues owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or loges capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service requir y Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service Yo Transnet, which may be

appended to the Agreement from time to time.

INTERPRETATION V

3

3.1  Clause headings in the Agreement are included for gff ence only and do not form part of
the Agreement for the purposes of interpretation o other purpose. No provision shall be
construed against or interpreted to the disadWentage of either Party hereto by reason of such
Party having or being deemed to have re drafted such provision.

3.2 Any term, word, acronym or phra the Agreement, other than those defined under the
clause heading “Definitions” sjalk i its plain English meaning, and those terms, words,
acronyms, and phrases used @ the Adgreement will be interpreted in accordance with the generally
accepted meanings accfded M

3.3  Areference to the si corporates a reference to the plural and wice versa.

34  Areference atyra sons incorporates a reference to legal persons and vice versa.

3.5  Arefere a ular gender incorporates a reference to the cther gender.

4 NATUR PE
4.1 gmT ggfement is an agreement under the terms and conditions of which the Service Provider will
e for the provision to Transnet of the Services which meet the requirements of Transnet,
-~ e delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
S and executed by the Service Provider, in accordance with the Agreement.

4.2 Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

4.3  Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.

4.4  During the period of the Agreement, hoth Parties can make written suggestions for amendments
to the Work Order{s), in accordance with procedures set out in clause 28 fAmendment and
Change Corttroff below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such cther period as mutually agreed, whether the amendment is acceptable.

4.5 Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement andfor a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

5.1

5.2

6.1

6.2

6.3

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) {if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute \Jsrtnership between the
Parties, or constitute or be deemed to constitute the Parties ts or employees of one

another for any purpose or in any form whatsoever,
Neither Party shail be entitled to, or have the power or a Vr into an agreement in the

name of the other; or give any warranty, representa ndeftaking on the other's behalf; or

create any liability against the other or bind the d edit in any way or for any purpose

O.

whatsoever.

WARRANTIES

The Service Provider warrants to zt:

ay it has full capacity angfauth enter into and to perform the Agreement and that the

Agreement is execute a glily authorised representatives of the Service Provider;

b) it will disch obligations under the Agreement and any annexure, appendix or
schedul Il due skill, care and diligence;

c) it wj responsible for the payment of remuneration and associated benefits, if

nce with any applicable laws and regulations;

it will procure licences for Transnet in respect of all Third Party Material detailed in the
ork Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials wilt not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirly] days of notification by
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6.4

6.5

6.6

6.7

6.8

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider.
The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect

by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider. \

The Service Provider shall advise Transnet of the effects of any st@ps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost imMgations or any disruption
or delay in the performance of the Services. The Parties ag t agy changes to the Services,
including the charges for the Services or any timetables i f the Services, will be agreed
in accordance with the change control procedure S t in clause 28 [Amendment and
Change Control]. 6

The Service Provider warrants that:

a) it has, using the most up-to-da are dvailable, tested for [and deleted] all commonly
known viruses in the Materij all viruses known by the Service Provider at the date

of the relevant Work O

b) at the time of deliverWto Traghsnet, the Materials do not contain any trojan horse, worm,

logic bomb, time Romb, back door, trap door, keys or other harmful components.
The Service Provi that, in the event that a virus is found, it will at its own expense use

its best endeglio sist Transnet in reducing the effect of the virus and, particularly in the

ses loss of operational efficiency or loss of data, to assist Transnet to the

same extqot tOWptitigate such losses and to restore Transnet to its original operating efficiency.

rovider undertakes to comply with South Africa’s general privacy protection in terms
f it 14 of the Bill of Rights in connection with the Agreement and shall procure that its
nnel shall ohserve the provisions of Section 14 [as applicable] or any amendments and re-

actments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ahility of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements andfor regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,
including the coordination of such activities across all parts of its organisation.
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7 TRANSNET'S OBLIGATIONS

7.1  Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the obhservance by the Service Provider of
its confidentiality obligations under the Agreement.

7.2 The Service Provider shall give Transnet reasonable notice of any information it reguires in

accordance with clause 7.1 above. \

7.3 Subject to clause 13 [Service Providers Personnef], Transnet agregs to provide the Service
Provider or its Personnel such access to and use of its facilities as is i ary to allow the Service
Provider to perform its obligations under the Agreement.

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDE
8.1  The Service Provider shall:
a) respond promptly to all complaints quiries from Transnet;

b} inform Transnet immediately of pute®or complaint arising in relation to the provision

e

Provider and the ServiQ Provller's Services;

of the Services;

8/

c) conduct its business i p

O

al manner that will reflect positively upon the Service

G

learly indicating all transactions concluded by the Service Provider
ance of the Services and keep such records for at least 5 [five] years

ch such transaction;

e) & all times maintain in full force and effect, any and all licences, permits and
theflike JEquired under applicable laws for the provision of the Services and the conduct of

theWusiness and activities of the Service Provider;
serve and ensure compliance with all requirements and obligations as set out in the
% fabour and related legislation of South Africa, including the Occupational Health and Safety
\\ Act, 85 of 1993;
g) comply with alf applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and
h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Ceriificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitied, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider,
8.2  The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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Ny

9.1

8.2

9.3

C) endeavour to provide the highest possible standards of service and professionalism, with a
reasonable degree of care and diligence;

d) use its best endeavours and make every diligent effort to meet agreed deadlines;

e) treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

f) practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 22 — Equality and Diversity];

q) treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Prc‘&r is unable to comply
with the provisions of this clause, the Service Provider will advis§ Transnet of the delay and
the reasons therefor and will keep Transnet informed of progNgss made regarding the
enguiry; V

h} when requested by Transnet, provide clear and.2 rmation regarding the Service

Provider's own policies and procedures, 4 now-How and other Confidential

Information, except where a non-disclgsure
the Parties;

i) not allow a conflict of interest t op between its own interests [or the interests of any
of its other customers] and

i) not accept or offer, flor a

gratuity, enticement, ntiye or gift that could reasonably be regarded as bribery or an

aking has been entered into between

s of Transnet;

duce or promote the acceptance or offering of any

attempt to o e exert undue influence over the recipient;

K} not mis or its officers, employees and stakeholders, whether by act or

e act in an unethical manner or do anything which could reasonably be
el to damage or tarnish Transnet's reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

hich it becomes aware in connection with Transnet or the provision of Services.

S AND EXPENSES

In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save for those
materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost]j.

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a) are agreed by Transnet in advance;

b) are incurred in accordance with Transnet's standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts.
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10

11

-

S

12

9.4 Al Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

10.1 Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

10.2  Transnet shall pay such amounts to the Service Provider, upen receipt‘f & valid and undisputed
Tax Invoice together with the supporting documentation as specifiedgn®he Work Order appended

hereto, once the valid and undisputed Tax Invoices, or such po the Tax Invoices which are
valid and undisputed become due and payable to the Servig Providel” for the provision of the
Services, in terms of clause 10.4 below. N

10.3  All Fees and other sums payable under the Agree clusive of VAT, which will be payable
at the applicable rate.

10.4  Unless otherwise provided for in the Work (\der(s) appended to the Agreement, Tax Invoices
shall be submitted together with a h-ef, statement. Payment against such month-end

statement shall be made by Trangas in 30 fthirty] days after date of receipt by Transnet of

<)

10.5 Where the payment of any fax InvpiCe, or any part thereof which is not in dispute, is not made in

the statement together with al undisputed Tax Invoices and supporting documentation.

accordance with this €ause e Service Provider shall be entitled to charge interest on the

outstanding amoun e Standard Bank of South Africa’s prime rate of interest in force, for the

period from e Of payment until the outstanding amount is paid.

es rendered in terms of the Agreement shall be subject to review as indicated in

rder(s) annexed hereto from time to time.

No WSs than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

.3 Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute reselution in accordance with
clause 25 of this Master Agreement /Dispute Resolution)].

INTELLECTUAL PROPERTY RIGHTS
12.1 Title to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Service Provider,

b} Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet's Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.
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i2.2

c)

d)

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shail not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent

that such access is required.

Title to Intellectual Property

a)

All right, title and interest in and to Foreground Intellectual Pro&‘y prepared, conceived
or developed by the Service Provider, its researchers, agents dad employees shall vest in
Transnet and the Service Provider acknowledges that it has no Qgim of any nature in and

to the Foreground Intellectual Property. The Service er ghall not at any time during

or after the termination or cancellation of t ent dispute the validity or

enforceability of such Foreground Inteifectu or cause to be done any act or
anything contesting or in any way impaiging o g to impair any part of that right, title
and interest to any of the Foregroupd IRtellectual Property and shall not counsel or assist

any person to do so.

Transnet shall be entitied rotection in respect of the Foreground Inteliectual
# it shall decide in its own absclute discretion and the

Where the F
rescargfer;
pr&gectigh or decides to discontinue the financial support of the prosecution or

d Intellectual Property was created by the Service Provider or its

s and employees and where Transnet elects not to exercise its option to

the right of first refusal to fife or continue prosecution or maintain any such

se
m!nt e of any such protection, Transnet shall notify the Service Provider who shall

%ﬂﬁcations and to maintain any protection issuing on the Foreground Intellectual
% Property.
g, )
S

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
sign all documents and do all things as may be necessary to effect, record and perfect the

assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use

Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements
Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of

Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively

owned by Transnet. The Service Provider shall disclose promptly to Transnet all such

improvements, developments, adaptations and/or modifications, inventions or discoveries. The
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12.4

12.5

13.2

13.3

Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if § becomes aware of any
party so acting, and shall provide Transnet the information with th'l assistance as Transnet
reasonably requires, at Transnet’s cost and expense, to prevent ird party from so acting.

yny conflicting uses of, and

Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet

applications of registrations of Patents,

infringement, unfair competition or passi
Transnet of which the Service Provid
right, as its own option, to pro
b) It shall be within the sole 3 te discretion of Transnet to determine what steps shall

be taken against the ighi the Service Provider shall co-operate fully with Transnet,

e but shall be entitled to all damages or other awards arising out of such
eedings. If proceedings are commenced by both Parties, both Parties will be
sponsible for the expenses and both Parties shall be entitled to damages or other awards

% arising aut of proceedings.

o8> \GERVICE PROVIDER'S PERSONNEL
13.1

The Service Provider’s Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the
degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any
other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reascnable reguirements made
known to the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
requlations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.
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13.4 Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on

13.5

behaif of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons whyl, The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by thegService Provider of those
Personnel is necessary, or if Transnet advises that any such Personn &signed are in any respect
unsatisfactory, including where any such Personnel are, or ar cted to be or have been
absent for any period, then the Service Provider will promptigupply a ieplacement of equivalent
calibre and experience, and any such replacement Ivved by Transnet prior to

commencing provision of the Services, such approv e unreasonably withheld or delayed.

14  LIMITATION OF LIABILITY

14.1

14.2

14.3

14.4

14.5

14.6

Neither Party excludes or limits liability t; er Party for:
a) death or personal injury due to

b) fraud.

ence; or

The Service Provider shall ifldemni d keep Transnet indemnified from and against liability for

damage to any Transget pr {whether tangible or intangible] or any other loss, costs or

damage suffered snet to the extent that it resuits from any act of or omission by the
Service Provi iL\Pertonnel in connection with the Agreement. The Service Provider’s liability
arising o s clause 14.2 shall be limited to a maximum amount payable in respect of any

e W a series of related occurrences in a single calendar year, such amount to be
rithg by the Parties.
always to clauses 14.1 and 14.2 above, the liability of either the Service Provider or
et under or in connection with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Default(s) relates.
Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage ar including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damage incurred by the other Party as a result of third party claims.
If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party’s total liability for all loss or damage under the Agreement shall be as provided in clause
14.3 above.
Nothing in this clause 14 shall be taken as limiting the liability of the Service Provider in respect of
clause 12 finteflectual Property Rights]or clause 16 [Confidentiafity].
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15 INSURANCES

15.1  Without fimiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adeguacy,
provided that any variation to the leve! of such insurance shall be entirely at the discretion of the
Service Provider,

15.2 The Service Provider shall arrange insurance with reputable insurers an‘}ill produce to Transnet
evidence of the existence of the policies on an annual basis within 38 [thirty] days after date of

policy renewals.

15.3 Subject to clause 15.4 below, if the Service Provider fails to adeguate insurance under this

clause 15, it shall notify Transnet in writing as soon aSRagMnds aware of the reduction or

Service Provider's liability. Transnet assumes n@ responsibility for such insurance being adequate

insurance. The Service Provider

inadequate cover and Transnet may arrange or p

shall promptly reimburse Transnet for any premiu provided such insurance protects the

to protect all of the Service Provider's li

ives written notice from its insurers advising of the

to in clause 15.1 above or if the insurance ceases to be

15.4 In the event that the Service Proy®
termination of its insurance coyg @@

available upon commerciallf reasonadie terms, the Service Provider shall immediately notify

Transnet in writing ofsuch nation andfor unavailability, whereafter either the Service

Provider or Transne erminate the Agreement on giving the other Party not less than 30

[thirty] days pg netice to that effect.

16 CONFIDENTI
161 Th ieMhertby undertake the following, with regard to Confidential Information:

ngt to divulge or disclose to any person whomsoever in any form or manner whatsoever,
% either directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
\\ with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential

Information concerned;
b} not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,

for any purpose whatsoever other than for the purpose for which it is disclosed or

otherwise than in strict compliance with the provisions in the Agreement;

C) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such copies shall be regarded as Confidential Information;
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16.2

d)

e)

g)

h)

k)

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreerr?, shall be dealt with as
“restricted” or shall be dealt with according to any cother approfjidte level of confidentiality

relevant to the nature of the information concerned, agree en the Parties concerned

Mr person subject to their

has first been obtained from the Party fingt disclosing such information;

and stipulated in writing for such information in such

the Parties shall not make or permit to be ma
control, any public statements or issue presg
with regard to any matter related to the Agre

each Party shall be entitled to gClo%e suc®aspects of Confidential Information as may be

infarmed by vy of the confidential nature of the Confidential Information and the

obligatigfs confidentiality to which such disclosure is subject and the Party shall
enggre egployees or consultants honour such obligations;
edgh hall notify the other Party of the name of each person or entity to whom any

ential Information has been disclosed as soon as practicable after such disclosure;

h Party shall ensure that any person or entity to which it discloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party's employees,

officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a)

b)

C)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party's possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a

breach of a duky or obligation of confidentiality; or
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is8

d} is independently developed by a Party as proven by its writien records.

16.3 This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] vears after the
termination of the Agreement. Upen termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shali be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver a N rtion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may | the Agreement or Work

Order in so far as it relates to the unexecuted work or rejected portioof the SeWice, and, in such event,
‘wto these conditions.

the provision of any remaining commitment shall remain subject&
TERM AND TERMINATION Q
Co

18.1 Notwithstanding the date of signature hereof,€he cement Date if the Agreement is [e]

and the duration shall be fora [e] [[e]] d, expiring on [®], unless:

a) the Agreement is terminatedage™Mger Party in accordance with the provisions incorporated

b) the Agreement i§ exte t Transnet’s option for a further period to be agreed by the

herein or in any schedules ures appended hereto, or otherwise in accordance with

taw or equity; or

Parties.

18.2 Either Party terMigite the Agreement forthwith by notice in writing to the other Party where

the other as gemmitted a material Default and, where such Default is capable of remedy,
has faileQto y such Default within 30 [thirty] days of receiving notice specifying the Default

ap#r its remedy.
18. %\v may terminate the Agreement forthwith by notice in writing to the other Party when
er Party is unable to pay its debts as they fall due or commits any act or omission which
ould be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissolution;
C) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, application or proceeding in any jurisdiction to which it is subject.

18.4 Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise,

18.5 Transnet may cancel any schedule or Work Crder hereto at any time on giving the Service
Provider 30 [thirty] days' written notice.
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18.6

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

19.4

19.5

19.7

Termination in accordance with clause 18 /Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and afl
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider*vill immediately deliver
up, and procure that its Personnel will immediately deliver up to Tr et, all Deliverables and
property belonging to Transnet [or, in the event of terminatio Work Order, such as is
refevant to that Work Order] which may be in the possessi®g of, or tMder the control of the

Service Provider, and certify to Transnet in writing that thj ne,

red to in clause 19.2 above are in

To the extent that any of the Deliverables and prog

electronic form and contained on non-detachable std %
Transnet with unencrypted copies of the sam@on magnetic media and will irretrievably destroy

hices, the Service Provider will provide

and delete copies so held.

In the event that the Agreement i ghted by the Service Provider under clause 18.2 /Term

and Termination], or in the event l/ofk Order is terminated by Transnet under clause 18.5
[Term and Termination], Wansne pay to the Service Provider all outstanding Fees
[apportioned on a pro rgia ba ting to the work undertaken by the Service Provider up until

n. Transnet will also pay the costs of any goods and materials ordered

by the Service lation to the such work for which the Service Provider has paid or is

tegally obii ay, I which case, on delivery of such goods or materials, the Service Provider

elMgfsuch goods and materials to Transnet or as it may direct.

ns%f clauses 1 [Definitions], 6 [Warranties], 12 [Inteflectual Property Rights] 14

ation of Liability], 16 [Confidentiality] 19 [Consequence of Termination], 25 [Dispute

ionjand 29 [Governing Law] shall survive termination or expiry of the Agreement.

gither Party {the Defaulting Party] commits a material breach of the Agreement and fails to

remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party

[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies

that it may have in terms of the Agreement, to terminate the Agreement forthwith without any

liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or

c} either Party cease or threaten to cease to carry on its normal line of business or defauit or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

amended from {ime to time];
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21

22

23

then the other Party shall be entitled, but not cbliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior
written consent of the cther. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitied to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or n ‘ n.

FORCE MAJEURE

21.1  Neither Party shall have any claim against the other Party a ogpany failure or defay in the

performance of any obligation of either Party under th nt caused by an act of force

majeure such as acts of God, fire, flood, war, t, industrial dispute, government
action, laws or regulations, riots, terrorism or gvil di® afice, defaults, delays or discontinuance
on the part of independent contractors, sygplifrs, or other circumstances or factors beyond the
reasonable control of either Party, and ext®t that the performance of obligations of either

he aforegoing, any period stipulated for any such

90 [nine a act of force majeure first occurring, either Party may thereafter terminate
the Agrefgne ith immediate notice.

EQUA ND DIVERSITY

2 he ice Provider will not victimise, harass or discriminate against any employee of either Party
0 the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not flimited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of

compensation and selection for training.

22.2 Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof.

NON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

23.2  Such faifure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.
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25

26

PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to he modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTICON

25.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

25.2 If the dispute has not been resolved by such negotiation, either of t‘e Parties may refer the
dispute to AFSA and notify the other Party accordingly, whic edings shall be held in

Johannesburg. y
25.3  Such dispute shall be finally resolved in accordance wi ] f AFSA by an arbitrator or
arbitrators appointed by AFSA.

25.4 This clause constitutes an irrevocable consent by thé 5 to any proceedings in terms hereof,
and neither of the Parties shall be entitled to wihdraw from the provisions of this clause or claim

at any such proceedings that it is not b y clause 25.

25.5 This clause 25 is severable from thy the Agreement and shall remain in effect even if the

25.6  This clause 25 shall not precfde either Party from seeking urgent relief in a court of appropriate

ADDRESSES FOR N
26.1 The Partiegt: eement select the physical addresses and facsimile numbers, as detailed
hereaftef) asNgei

in the” Agreement, provided that either Party shall be entitled to substitute such other
S

espective addresses for giving or sending any notice provided for or required

s gr facsimile number, as may be, by written notice to the other:

Q. ransnet
(i)  For legal notices: [e]

Fax No. [e]
Attention: Legal Counsel
(it} For commercial matters: [®}
Fax No. {e]
Attention: [e]
b} The Service Provider
(i For legal notices: [e]
Fax No. [e]
Attention: [e]

(i) For commercial matters: [e]
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26.2

26.3

Fax No. [e]

Attention: [e]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile,
Any notice shall be deemed to have been given:
a) if hand delivered, on the day of defivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

<) if faxed, on the date and time of sending of such fax, as evide & by a fax confirmation
printout, provided that such notice shall be confirmed by prefgid registered post on the
date of dispatch of such fax, or, should no postal facilities be a ble on that date, on the
next Business Day.

27  WHOLE AND ONLY AGREEMENT

The Parties hereby confirm that the Agreement @ es the whole and only agreement

27.1
hetween them with regard to the subject mattefof the Agreement.

27.2  The Parties hereby confirm that the Ag ent replaces all other agreements which exist or may
have existed in any form whatever i them, with regard to the subject matter dealt with in
the Agreement, including an appendices, schedules or Work Order(s) appended
hereto.

28 AMENDMENT AND CHA/ NTROL

28.1 Any requireme m&ndment or change to the Agreement or to a Work Order shall only be
valid if it i Iting, signed by both Parties and added to the Agreement as an addendum
hereto.

28.2 the Parties cannot agree upon changes, the Parties shall in good faith seek to agree

oposed changes using the dispute resolution procedures in clause 25 [Dispute Resolution].

G LAW

Agreement is exclusively governed by and construed in accordance with the faws of the Republic of

Solth Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable pericd of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 fDispute Resolution] above.
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COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

000000000
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Note

For the purposes of this document, any reference to ajthe “Contractor” shall be construed to mean a
reference to a Respondent (in terms of this RFP) and/or to a successful Respondent (to whem the

business is to be awarded), as so indicated by the context hereinafter.

¥ GENERAL DESCRIPTION OF THE SERVICES

The Contractor supplies the Equipment and ensures that the Equipment }all parts of
the Equipment are maintained in good repair, condition and working The

Contractor pays for ali fuel, insurance, maintenance, servicing, lulgicants, spre parts
gw D?t

and other items necessary to maintain and keep the Equipment s of the
Equipment in good repair, condition and working order.

The Contractor provides the Equipment full of fuel and m tained working

order.

The Contractor provides an Operator togethe n Cperator's Manual with the
Equipment at the point of delivery as wel heciist’ on daily maintenance
procedures.

en the Purchaser’s Representative has
requested for the Equipment tofbe availdDle at the Designated Site, subject to the
ion and working order.

Equipment to the Purchasers Designated Site and demobilises
from the Purch, ignated Site, as per the SAP Purchase Order request from the
Purchaser, Un erwise specifically provided, unloads and loads the Equipment at the site
as per instr /0§ he Purchaser’s Representative, where required

The Contractor mobilis

Hire means the hire of Equipment with the Operator and without, fuel but
a, including costs such as insurances, grease, oil and maintenance of Equipment.

Equipment means the item of equipment as specified in Annexure D, Pricing List
and Appendix iii Scope of Services, including an Operator.

Long Term Hire means a period of hire exceeding five (5} consecutive working
days.

Mobilisation and Demobilisation charge means the price to be charged by the
Contractor as specified in Annexure D, Pricing List, to mobilise and transport the
Equipment to the Designated Site and de-mobilise and transport the Equipment from
the Designated Site.

Normal Rate means the rate for the Equipment and Operator when the Equipment
is operating in normal Working Hours as specified in Annexure D, Pricing List.

Operator means the competent person in terms of the OSHA Act, provided and
remunerated by the Contractor to operate the Equipment.
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Overtime means the time the Equipment is operated outside of the Working Hours
as specified in Annexure D, Pricing List.

Overtime Rate means the rate for the Equipment and Operator when the
Equipment is operating outside of Working Hours as specified in Annexure D, Pricing
List and Scope of Services, Appendix iii.

Short Term Hire means a period of hire less than or not exceeding 5 consecutive
working days.

Standby Rate means the hire rate for the Equipment as specified in A“xure D,
Pricing List, which is payable during Standby Time,

Standby Time means that part of the Working Hours during which the ipment is
on standby at the Designated Site but no work is available.

Idle Time means that when the Equipment is preventg nged inclement

weather from working for a complete week, the chargyg % of the hire rate.

Services include the hire of Equipment for constQuction 0T maintenance and may be

9

Wesignated Site is specified in Appendix

with or without an Operator.

ent from one Desighated Site to ancther
Designated Site.

Wet Hire means the ratéfgvhich 1fCludes an operator, wages, insurances, fuels and

alt other operating and d costs relevant to the operation of the Equipment.

Working Ho ans e hours of the Purchaser’s normal working day at the

Designateq ) Ignated Sites as specified in Appendix iii Scope of Services,

during gyhicNthe Yquipment is required for hire by the Purchaser.

PSION OF EQUIPMENT

\\ The Contractor.

a) Complies with all legislative and Transnet’s Occupational Health, Safety and Environmentai
requirements, including:
e Equipping the Equipment with an audible reversing warning device, amber rotating
lights and any other safety equipment necessary to comply with applicable iegislation;
» Provides Safe Operating Procedures for the Equipment;;

bY Ensures that the Equipment has a current certificate of roadworthiness and s registered and
fitted with registration plates to clearly identify it if the Equipment is to be driven on public

roads;

c) Undertakes scheduled servicing and maintenance off site, ensuring that the Equipment
maintains reliability, productivity and operationat efficiency;

d} Makes available daily check sheets for each day the Equipment is engaged;
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e)

a)

b)

c)

d)

e)

g)

h)

k)

m)

n)

0)

Makes available upon reguest service records refating to the maintenance, servicing and
operation of the Equipment; and

Supplies and store all fuel, oil, grease, replacement parts and all other things necessary for the
continuous and efficient operation of the Equipment.

OPERATION OF EQUIPMENT

\

The Contractor ensures that all Operators: \

Comply with Transnet Safety Procedures and any site specific Haza anagement Plans,

Safety and Environmental Plans; V
ar the equipment;

Are supplied with personal protective equipment and the Op

Have all appropriate licenses and certificates and ined in the operation of the

Equipment;

Have a minimum of three years’ experien

Comply with the requirements of all & islation, awards and the lawful requirements of
the public or other authorities a i1 ork under this Agreement;

Minimise detrimental effegls o nvironment and work in accordance with Transnet’s

Health and Safety Spegj
HAS- STD-0001 and En

ntal Best Practice for Construction.

Co- operate wjt other” Suppliers{ Contractors and Transnet employees during the course of

work
Appoj tettef for construction vehicle and/ mobile plant inspector.
0l nt fetter for construction vehicle and /mobite plant operator.

Proof of competency for the construction vehicle and /mobile plant operator.

Proof of competency for the construction vehicle and /mobile plant inspector if different from
the operator.

Proof of competency for engineer (for maintenance/ servicing purposes),
Valid Certificate of fitness for construction vehicle and /mobile plant operator.
Valid load test certificate for Lifting Machines.

’

Service/ Maintenance record for construction vehicles and mobile plants as per manufactures

specification i.e. at specific kilometres or man hours.
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D)
5.
a)
b)
%)
d)
S
6.

Daily inspection registers for all construction vehicles and mobile plants.
OPERATOR, CHANGE OF EQUIPMENT OR OPERATOR

The Contractor must use its best endeavours to provide the nominated Operator. The
Confractor notifies the Purchaser’s Representative of any change of the nominated Operator.

The Contractor must not remove the Operator or Equipment from a Designated Site without
the approval of the Purchaser’s Representative.

The Operator will be under the sole and absolute control and supervisi f the Purchaser.
Purchaser undertakes that it will give to the Operator clear and spejific instructions and
directions for all work to be performed by the Operator and the Eg . The Contractor is

responsible for the payment of the Operator y
The Contractor may stand down his equipment for repa ifkenance with sufficient

advice to the Purchaser. During this period neither tl % r nor the Equipment may be
\,

charged for. The Purchaser will not pay for any perio d down. If the period of stand
down impacts on the site works the Contractor giust replacement equipment as per
the Purchaser's request.

Operator Time Sheets:

F that day the actual hours of wark (including any

hours of Overtime), hours of S ime, hours of stand down of the Equipment, and any

Transport Costs.

The Purchaser o oply the Transport Costs:

a). where Qe ipNNt is on Short Term Hire or

b). wler quipment is on Long Term Hire, if the Purchaser's Representative
refulirg® the Equipment to be re-located to another Designated Site

When the Equipment requires to be removed from the Designated site for
repairs only when the Purchaser is responsible. Where the Operator is negligent, all
costs shall be borne by the Contractor.

PERIODS OF HIRE

Equipment must be available from the Contract Start Date to the Completion Date as stated in
the Purchaser's Contract Data Part One under Core Clause Time and more specifically as per
the SAP Purchase Order.

Working Hours from 07:00 to 16:30 Monday to Friday including half an hour (30 minutes)
lunch,

07:00 to 16:30 Saturdays, optional Sundays & Public Holidays including half an hour
(30 minutes) lunch. (Overtime)

Start and End Time during Working Hours may differ, depending on the consultation between
the Construction Manager and Contractor.

Working Hours must be 9 hours per day.
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)
b)
7.
S
8.
a)

Standby Time

A standby time rate is submitted for an item of Equipment this is to be a day rates (24 hours)
not an hourly rate, When the Equipment is prevented by prolonged inclement weather from
working for a complete week, the charge shall be 50% of the hire rate.

Standby time will only be paid with the prior agreement of the Purchaser’s Representative for
periods of 24 hours or more in the event of the Equipment not being re kd to operate on
site within the agreed period of hire. Standby time will not be paid for pgridds of less than 24
hours. The Purchasers Representative reserves the right to ™ % and re-hire” the
Equipment if the standing time is likely to exceed 72 hours, if he considoW financial savings
couid be made by this approach. In the event of such an }W demobilisation and
remobilisation costs will be paid (at the rate submitted ment at the time of

registration). With the prior approval of the Purchase serfiative the Equipment may
remain on-site during this ‘off-hire’ period.

Idle Time

When the Eguipment is prevented by @
complete week, the charge shall be 5 e

ged Tnclement weather from working for a
hire rate.

MAINTENACE, BREAKDOWNY AND)REPAIRS

The Contractorm cost ensure all items of Equipment are inspected daily, serviced

and maintained ordaite with the relevant manufacturer’s recommendations or
instruction % ly as may be necessary to ensure that it is in a good and safe state of
repair cOpditigh, is not dangerous and is in satisfactory working order.
W ch Equipment breaks down or fails to work satisfactorily, in the opinion of the
Hiemgf the Equipment will be immediately off hired. Any and ail costs of moving or
urning the Equipment from the Designated Site for and after repairs shall be the

responsibility of the Contractor.

In the event of a breakdown that cannot be repaired within 24 hours the Confractor must

provide replacement Equipment which is of at least equal capacity to the one being replaced.

HEALTH, SAFETY AND ENVIRONMENTAL REQUIREMENTS

The Contractor and their employees must adhere to the provisions of Transnet Freight Rail
(RME’s) Health and Safety Specifications HAS-STD-0001 and Transnet’s safety, Vehicle and
Substance abuse Policies. These provisions may be in addition to, but not in substitution of,
any other safety requirement of any legislation.

Unsafe equipment shall be either made safe or removed off the Designated Site.

Transnet Freight Rail -RME may at any time during the Contract period request a further Safety
Inspection Report,
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b)

c

Protective Clothing - must be provided by the Contractor and should be appropriate for
working safely and in particular:
« High Visibility Vest — The Contractor and their employees must wear a high
visibility vest;
« Footwear — The Contractor and their employees must wear appropriate footwear,
« Safety helmets — The Confractor and their employees must wear safety helmets
wherever there is a danger of material falling from above;
¢ Overalls - The Contractor’s Overalls must be in good repair, and condition and;
« Any other personal protective equipment as per site specific risk assessment.

Notice of Accidents \

If the Equipment is involved in any accident resulting in an injury to pRrsons or damage to
property, immediate notice (the same shift) must be given to the PurchaseNgRepresentative or
site supervisor, by the Operator. The Purchaser’s Representati Ws to notify the
Contractor of such an event. The Purchaser’s Safety Officer entative will investigate
the event and make relevant recommendations to the Representative and the

FPurchaser's Risk Manager.

D
9.
S
a)
b)

In the event of any accident and/or dama stalad negligently by the operator/equipment
while on duty, the Purchaser shall not be for any damages thereon and that payment of
any compensation will be the respon e Contractor.

Inspections

The Purchaser will be enti toc ct safety inspections or audits at any time.

ent failing safety checks or in the event of unsafe acts or
Satety Officers may stop the work and off hire the Equipment and
d a Compensation Event.

In the event of ap
conditions, the A
this event will dee

The Contra&or res that all of his personnel associated with these Works identified in the
Scop, e has been to a safety induction and is in possession of a Medical Certificate
fr ccuPationat Health and Safety Practitioner.

VIRONMENTAL REQUIREMENTS

In addition to complying with all statutory requirements, the Contractor where required must
comply with Transnet’s environmental requirements.

ENVIRONMENTAL CONTROL

General

The Contractor complies with Environment Act 107 of SA, 1998 at all times with respect to
pollution from noise, air, water, land and waste sources.

The Contractor must be able to respond immediately to any situation where environmental
harm is taking place.

Trucking

All trucks leaving the Site with earth, material or loose debris shall be loaded in a
manner that will prevent wind-blown emissions and dropping of materials on streets
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and shall have suitable tarpaulins fastened over the load before leaving the Site.
Trucks bringing earth or materials to the site shall be similarly loaded and covered.

The Contractor ensures that the wheels, track and body surfaces of all vehicles and
eguipment leaving the site are free of mud and that mud is not carried on to
adjacent paved streets or other areas.

¢) Dirt, Dust and Water

Adjoining owners, residents and the public shall be protected against dust, dirt and water
nuisance. Levels of dust generated by the Confractor’s operations outside contaminant areas
shait be NIL at all times. \\

When required, the costs of providing measures that may need t ndertaken to control
dust levels shall be deemed a Compensation Event,

d) Noise Control and Vibration V

from its activities.
brs and used so that

The Contractor complies with noise and vibration critg
All construction equipment must be fitted with noise
noise is minimised.

e} Restoration of Site

i \ the Purchaser’s Representative all areas
disturbed by the Contractor. R & ludes remediation of any ground contaminated by
incidents such as oil or fuel syfitls (pa™edfarly in fuel storage areas), appropriate re-vegetation
and any other measures to resgre thE land to a condition at least similar to the existing
conditions before disturbagce.

The Contractor reinstates to the sa

The ContragroNisposgs of and will be solely responsible for disposal of all solid, liquid and
gaseous qnidgindls, in accordance with the requirements of the local and regional statutory
authqgiti

from the amenities for which the Confractoris responsible shall be discharged into the

ca rage system, where available. Otherwise, septic tanks and portable self-contained

of suitable capacity may be used subject to acceptable arrangements for disposal of the
uent. Pif toilets are not permitted.

Littering or dumping of unwanted waste or disposal of surplus construction materials on any
land on or around the site is not permitted.

Appropriate receptacles must be provided by the Contractor for depositing of litter and other
waste materials, and their contents disposed off site to a suitable waste disposal station on a
regular basis.

The Contractor must recycle and divert from landfilf surplus soil, rock and other excavated or
demolition materials, wherever this is practical. In addition, the Confractor r must separately
collect and stream quantities of waste concrete, bricks, blocks, timber, metals, plasterboard,
paper and packaging, glass and plastics and offer them for recycling where practical.

Subject to the forgoing, all waste shall be removed from the site to approved locations. The
Contractor shall not unlawfully spill, leak or emit environmentally harmful or ozone depleting
substances.
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10.

11,

g)

a)

b}

)

Reporting

The Contractor must report to the Purchaser’s Representative and appropriate regulatory
authority any pollution incident that causes, or is likely to cause material harm to the
environment.

Any fines imposed by any regulatory authority for any offence shall be hote by the
Contractor.

Final Clean-Up
Unless otherwise directed by the Purchasers Representative, the Contra x's responsible for

the restoration and final clean-up of any Site disturbed by it includgng the Parking and
Accommeodation Site, to the satisfaction of the Purchasers Repres This shall include

repairing or making good any damage caused by the Contractor. V

LIST OF AREAS IN THE PORT ELIZABETH AREA

Areas where the service will be ad:
List o s
1. Port Elizabeth 4. Grahamstown
2. Craddock 5. Graaff-Reinet

3. Uitenhage Noupoort

Note eNyleddechnical requirements are attached in Annexure A- Pricing Schedule.

Re, dents must complete and return Annexure B — Pricing Schedule, as well as the Fxcel
3 the CD.

- Penalties will be implemented on non-performance of the agreed timefines in the RFP.

“AS AND WHEN REQUIRED"” CONTRACTS

Purchase orders will be placed on the Confractor(s) from time to time as and when Services
are required.

Transnet Freight Rail reserves the right to place purchase orders until the last day of the
contract for deliveries to be effected within the delivery period / lead time specified beyond the
expiry date of the contract under the same terms and conditions as agreed upon,

Delivery requirements may be stipulated in purchase orders and scheduled deliveries may be
called for. However, delivery periods and maximum monthly rates of delivery offered by the
Respondents will be used as guidelines in establishing lead times and monthly delivery
requirements with the Contractor.
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d} Where scheduled deliveries are required, the delivery period(s) specified must be strictly

12.

13,

e)

complied with, unless otherwise requested by Transnet Freight Rail. Material supplied eatiier
than specified may not be paid for or may be returned by Transnet Freight Rail, with the
Contractor being held liable for all expenses s¢ incurred, e.g. transport charges, handling
charges, etc.

Indicate below the action that the Respondent proposes to take to ensure continuity of supply
during non-working days or holidays and periods occupied in stocktaking or in effecting repairs
to plant or in overhaul of plant which would ordinarily occur within the stated delivery lead

time: \\

=

INSPECTION DETAILS

The Respondents must state the actual name address/addresses of the
suppliers of the Equipment for inspection es ly:

DEPOT NAME ADDRESS
IMPORTE

ntsgnust state hereunder the value and percentage of the imported content as
try of origin in respect of each item tendered for:

Note: Where more than one country is applicable to one item, the Respondents must furnish
this information separately.

The above basic requirements are in terms of Construction, Driven Machinery and
Generat Machinery Regulations under the Occupational Health and Safety Act, Act
85 of 1993.
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INTRODUCTION

This Agreement is entered into by and between:

Transnet SOC Ltd [Registration Number 1990/000900/30] whose registered address is Cariton Centre,
150 Commissioner Street, Johannesburg 2001, Gauteng, Republic of South Africa [Transnet]

and

'\

. [Registration Number se registered address is

: [the Service Provider].

NOW THEREFORE, 1T IS AGREED:

1.1 Transnet hereby appoints the Service Provider to pro @ nsnet undertakes to accept the
pravision of Services provided for herein, asg¢forma freed between the Parties and in

accordance with the Work Order(s) issued as ules to this Agreement from time to time; and

1.2 the Service Provider hereby undertakes der the Services provided for herein, as formally
agreed between the Parties and in @ with the Work Orders issued as schedules to this
Agreement from time to time.

DEFINITIONS

Where the following wordagt are used in this Agreement, such words or phrases shall have the
meaning assigned theydo jp thiNlause, except where the context clearly requires otherwise:

2.1 AFSA me tion Foundation of South Africa;

2.2 Agr s this Agreement and its associated schedutes andfor annexures and/or
cluding the Work Order(s), specifications for the Services and such special
as shall apply to this Agreement, together with the General Tender Conditions and any

iional provisions in the associated bid documents tendered by the Service Provider [as agreed

a, in writing between the Parties], which collectively and exclusively govern the provision of Services

by the Service Provider to Transnet;

2.3 Background Intellectual Property means all Inteliectual Property introduced and required by
either Party to give effect to their obligations under this Agreement owned in whole or in part by
or licensed to either Party or their affiliates prior to the Commencement Date or developed after
the Commencement Date otherwise pursuant to this Agreement;

2.4  Business Day(s) means Mondays to Fridays between 07:00 and 16:30, excluding public holidays
as proclaimed in South Africa;

2.5 Commencement Date means notwithstanding the signature date of this Agreement;

2.6  Confidential Information means any information or other data, whether in written, oral,
graphic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test resuits, prototypes, designs,
plans, formulae, patents, or inventor's certificates, which a Party discloses or provides to the other
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Farthmoving Equipment and Services for Port Elizabeth on an as and when

Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], ar which otherwise becomes known to a Party, and
which is not in the public domain and includes, without imiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;

b} the contents of this Agreement;

c) private and personal details of employees or dients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly ma gd as being confidential
or secret;

e) information relating to the strategic objectives and pla 'Wdisclosing Party relating
to its existing and planned future business activities;

f} infarmation relating to the past, present ang earch and development of the
disclosing Party;

g) information relating to the business #wlijdlies, business relationships, products, services,
customers, clients and Subcontra f the¥disclosing Party where an onus rests on the

disclosing Party to maintain tl iogtiality of such information;
h) information contained ( t are and associated material and documentation
iNg Partp;

belonging to the disclos

i) technical and ific information, Know-How and trade secrets of a disclosing Party

including i i lications and processes;

k) coryneNial, Whancial and marketing information;

) ncerning architecture, demonstrations, tools and techniques, processes, machinery
nd,equipment of the disclosing Party;

ans, designs, concepts, drawings, functional and technical requirements and

specifications of the disclosing Party;

S n) information concerning faults or defects in goods, equipment, hardware or software or the
incidence of such fauilts or defects; and

0) information concerning the charges, Fees and / or costs of the disclosing Party or its
authorised Subcontractors, or their methods, practices or service performance levels

actually achieved;

2.7 Copyright means the right in expressions, procedures, methods of operations or mathematical
concepts, computer program codes, compilations of data or other material, literary works, musical
works, artistic works, sound recordings, broadcasts, program carrying signals, published editions,
photographic works, or cinematographic works of the copyright owner to do or to authorise the

doing of certain acts specified in respect of the different categories of works;

2.8  Default means any breach of the obligations of either Party [including but not limited to
fundamental breach or breach of a fundamental term] or any Default, act, omission, negligence or

Transnet Agreement No TPG CON 032/2013 Page 4 of 24




Agreemient between Transnet and Giin
For the provision of Supply and Delivery of Earthmoving Equipment and Services for Port Elizabeth on an as and when
required basis for a period of 24 months

statement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of this Agreement and in respect of which such Party is liable to the other;

2.9  Deliverabie(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

2.10 Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographieg of integrated circuits
and integrated circuits;

2.11  Fee(s) shall mean the agreed Fees for the Services to be purchase the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accofgnce witl? this Agreement, as
amended by mutual agreement between the Parties and inggco ith the provisions of this

Agreement from time to time;

2.12  Foreground Intellectual Property means all Interoperty developed by either Party
pursuant to this Agreement;
»
rights having equivalent or similar @é

2.14 Know-How means all Confidfintial IgtCrmation of whatever nature relating to the Intellectual

2.13 Intellectual Property means Patents, S, w-How, Copyright and Trade Marks and all

may exist anywhere in the world and includes all

future additions and improvements elfectual Property;

Property and its exploitafon as as all other Confidential Information generally relating to

Transnet’s field of t

y, including technical information, processing or manufacturing

techniques, Degj cifications, formulae, systems, processes, information concerning

materials an ting and business information in general;
2.15 Materials§ea Deliverables, the Service Provider Materials and the Third Party Materials;
2.16  Papfie the Parties to this Agreement together with their subsidiaries, divisions, business

i9€sucgessors-in-title and their assigns;
eans either one of these Parties;
-« Patents mean registered Patents and Patent applications, once the latter have proceeded to grant,

and includes a right granted for any inventions, products or processes in all fields of technology;

2.19 Permitted Purpose means any activity or process to be undertaken or supervised by Personnel
or employees of one Party during the term of this Agreement, for which purpose authorised
disclosure of the other Party’s Confidential Information or Intellectual Property is a prerequisite in
order to enable such activity or process to be accomplished;

2.20 Personnel means any partner, employee, agent, consuitant, independent associate or supplier,
Subcontractor and the staff of such Subcontractor, or other authorised representative of either
Party;

2.21 Purchase Order(s) means official orders issued by an operating division of Transnet to the

Service Provider for the provision of Services;

2.22 Service(s) means the Service(s) provided to Transnet by the

Service Provider, pursuant to the Work Qrder(s) in terms of this Agreement;
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2.23

2.24

2.25
2.26

2.27

2.28

2.29

2.30

2.31

3.2

3.3
34
3.5

Service Level Agreement or SLA means the processes, deliverables, key performance
indicators and performance standards relating to the Services to be provided by the Service

Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees 1o provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products ang materials [including,
but not limited to, data, diagrams, charts, reports, specifications, stu inventions, software,
software development tools, methodologies, ideas, methods, proces ncepts and technigues]
owned by, or licensed to, the Service Provider prior to the Commfacement Date or independently
developed by the Service Provider outside the scope of this ;N no expense to Transnet,
and used by the Service Provider in the performance of }

2

Third Party Material means softwar aly, development tools, methodoiogies, ideas,

ices,

Tax Invoice means the document as required by Ses of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;

methods, processes, concepts and tegalig owned by, or licensed to a third party and used by

the Service Provider in the perfor @

arks and trade mark applications and includes any sign or

e Services;

s an0fiogos capable of distinguishing the goods or services of one

undertaking from thos

VAT means ValyfA x chargeable in terms of the Value-Added Tax Act, 8% of 1991, as may
be amended@orM@im time; and

Work Ord§r(s ans a detailed scope of work for a Service required by Transnet, including

ther undertaking;

ti 2 liverable, Fees and costs for the supply of the Service to Transnet, which may be
pade this Agreement from time to time.

ETATION

Clause headings in this Agreement are included for ease of reference only and do not form part of
this Agreement for the purposes of interpretation or for any other purpose. No provision shall be
construed against or interpreted to the disadvantage of either Party hereto by reason of such
Party having or being deemed to have structured or drafted such provision.

Any term, word, acronym or phrase used in this Agreement, other than those defined under the
clause heading “Definitions” shall be given its plain English meaning, and those terms, words,
acronyms, and phrases used in this Agreement will be interpreted in accordance with the

generally accepted meanings accorded thereto.
A reference to the singular incorporates a reference to the plural and wice versa.
A reference to natural persons incorporates a reference to legal persons and vice versa.

A reference to a particular gender incorporates a reference to the other gender.
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4 NATURE AND SCOPE

4.1

4.2

4.3

4.4

4.5

4.6

5.2

This Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with this Agreement.

Such Purchase Crders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

tach properly executed Purchase Order forms an inseparable part of this A‘reement as if it were
fully incorporated into the body of this Agreement.

During the period of this Agreement, both Parties can make written stions for amendments

We 28 fAmendment and
118 urteen] Business Days, or

is acceptable.

to the Work Order(s), in accordance with procedures set
Change Controf] below. A Party will advise the other Party ¢
such other period as mutually agreed, whether the amg

Insofar as any term, provision or condition in the prder(s) conflicts with a like term,
provision or condition in this Agreement andforfa Purchase Order, or where this Agreement is
silent on the matter, the term, provision ditiOn this Master Agreement shall prevail, unless
such term or provision or condition Ja aster Agreement has been specifically revoked or

amended by mutual written agre @ een the Parties,

Time will be of the essencefand the sService Provider will perform its obligations under this

Agreement in accordancedith th¥isfieframe(s) [if any] set out in the relevant schedule, save that

the Service Provider be liable under this clause if it is unable to meet such obligation

within the time s a direct result of any act or omission by Transnet and it has used its
best endeav. adyse Transnet of such act or omission. In the event of such delay, any time

Wthe relevant schedule shall be extended by a period equal to the period of

thing in this Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agenis or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to enter into an agreement in the
name of the other; or give any warranty, representation or undertaking on the other’s behalf; or
create any liability against the ather or bind the other’s credit in any way or for any purpose

whatsoever.

6 WARRANTIES

6.1

The Service Provider warrants to Transnet that:

a) it has full capacity and authority to enter into and to perform this Agreement and that this
Agreement is executed by a duly authorised representatives of the Service Provider;

b) it will discharge its obligations under this Agreement and any annexure, appendix or

schedule hereto with all due skill, care and diligence;
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c} it will be solely responsible for the payment of remuneration and associated benefits, if
any, of its Personnel and for withholding and remitting income tax for its Personnel in

conformance with any applicable laws and regulations;

d} it will procure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies [in whole ot in
part] of such Third Party Materials as it may reasonably require for the purposes of back-
up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Jransnet to any claim

for infringement of any Intellectual Property Rights of any third p \

6.2  The Service Provider warrants that it will perform its obligati der this Agreement in
accordance with the Service lLevels as defined in the releva chedule® Transnet may at its
discretion audit compliance with the Service Levels, provi t such audit is carried out

with reasonable prior notice and in a reasonable way to have an adverse effect on the

performance of the Services. Without prejudice to clallg pefow, in the event that the Service

Provider fails to meet the Service Levels, Transndt may CIdTh appropriate service credits or invoke

le and/or Work Order.

a retention of Fees as detailed in the releva

6.3  The Service Provider warrants that fg riod of 90 [ninety] days from Acceptance of the

Deliverables they will, if properly ug in all material respects with the requirements set
out in the relevant schedule, ffhe Provider will at its expense remedy any such non-

conformance as sQon as, poss in any event within 30 [thirty] days of notification by

Transnet. In the ev t the Service Provider fails or is unable to remedy such non-
scale, Transnet will be entitled to employ a third party to do so in

place of the S er and any excess charges or costs incurred by Transnet as a result

shall be pgi ice Provider.

6.4 The ice Qroviller will remedy any defect within 30 [thirty] days of being notified of that defect
by@ rgghnet I writing.

6.5 ce Provider will not be liable to remedy any problem arising from or caused by any

dification made by Transnet to the Deliverables, or any part thereof, without the prior approval
\\ of the Service Provider.

6.6  The Service Provider shall advise Transnet of the effects of any steps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost implications or any disruption
or delay in the performance of the Services. The Parties agree that any changes to the Services,
including the charges for the Services or any timetables for delivery of the Services, will be agreed
in accordance with the change control procedure, as set out in clause 28 [Amendment and
Change Controf].

6.7  The Service Provider warrants that:

a) it has, using the most up-to-date software available, tested for [and deleted] all commonly
known viruses in the Materials and for all viruses known by the Service Provider at the date
of the relevant Work Order; and

b) at the time of delivery to Transnet, the Materials do not contain any trojan horse, worm,
logic bomb, time bomb, back door, trap door, keys or ather harmful components.
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The Service Provider agrees that, in the event that a virus is found, it will at its own expense use
its best endeavours to assist Transnet in reducing the effect of the virus and, particularly in the
event that a virus causes toss of operational efficiency or loss of data, to assist Transnet to the
same extent to mitigate such losses and to restore Transnet to its original operating efficiency.

6.8  The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights [Section 14] in connection with this Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto.

&B ensure that, in the

ice Provider to comply

6.9  The Service Provider warrants that it has taken all reasonable precauti

event of a disaster, the impact of such disaster on the ability of t
with its obligations under this Agreement will be reduced to the ggeatest exX¥ent possibie, and that
the Service Provider shall ensure that it has appropriat N documented recovery

arrangements in place.
, 16 of 2002, the Service Provider

ransnetunder the terms and conditions of this
set forth in Schedule i hereto, and shall

6.10 In compliance with the National Railway Safety Reg
shall ensure that the Services, to be supplied to

Agreement, comply fully with the specifi

thereby adhere [as applicable] to railwa requirements and/or regulations. Permission for

the engagement of a Subcontractor, ice Provider [as applicable] shall be subject to a
review of the capability of the gfOpo contractor to comply with the specified railway safety

requirements and/or regulatioNg. Th® Service Provider and/or its Subcontractor shall grant
Transnet access, duri term of this Agreement, to review any safety-related activities,
including the coordigati ch activities across all parts of its organisation,

7 TRANSNET'S OBLAGAWON

7.1 Transnet urglert to promptly comply with any reasonable request by the Service Provider for
luding information concerning Transnet's operations and activities, that relates to

as may be necessary for the Service Provider to perform the Services, but for no
rpose. However, Transnet's compliance with any request for information is subject to any
rnal security rules and requirements and subject to the observance by the Service Provider of
S its confidentiality obligations under this Agreement.

7.2 The Service Provider shall give Transnet reasonable notice of any information it requires in

accordance with clause 7.1 above.

7.3  Subject to clause 13 [Service Providers Personnef], Transnet agrees to provide the Service
Provider or its Personnel such access to and use of its facilities as is necessary to allow the Service
Provider to perform its obligations under this Agreement.

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER
8.1  The Service Provider shall:
a) respond promptly to all complaints and enguiries from Transnet;

b) inform Transnet immediately of any dispute or complaint arising in relation to the provision

of the Services;
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c) conduct its business in a professional manner that will reflect positively upon the Service
Provider and the Service Provider’s Services;

d} keep full records clearly indicating all transactions conciuded by the Service Provider
relating to the performance of the Services and keep such records for at least 5 {five] years
from the date of each such transaction;

e) obtain, and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Service Provider;

f) observe and ensure compliance with all requirements and obli &ms as set out in the
labour and related legislation of South Africa, including the O ional Health and Safety

Act, 85 of 1993; v
cWflations, and demonstrate

ce; and

g} comply with all applicable environmental legislati
sound environmental policies, management and

h) ensure the validity of all renewable certificat fuding but not limited to its Tax
Clearance Certificate and B-BBEE

Agreement. Should the Service Prg

itation Certificate, for the duration of this

resent Transnet with such renewals as they

(o

become due, Transnet shall begag in addition to any other rights and remedies that it

<

liability and without prejliidice tO

may have in terms of the , 0 terminate this Agreement forthwith without any

claims which Transnet may have for damages against
the Service Provid

8.2  The Service Provider a dges and agrees that it shall at all times:
a) render t nd perform all its duties with honesty and integrity;
b) o iC enly and honestly with Transnet and demonstrate a commitment to
erflgmi e Services timeously, efficiently and to the required standards;
<) ur to provide the highest possible standards of service and professionalism, with a

onable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

\\ e) treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

f practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination {as further referred to in clause 22 — Equality and Diversityl;

g) treat all enguiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service Provider will advise Transnet of the delay and
the reasons therefor and will keep Transnet informed of progress made regarding the
enquiry;

h) when requested by Transnet, provide clear and accurate information regarding the Service
Provider's own policies and procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered intc between
the Parties;
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i) not allow a conflict of interest to develop between its own inferests [or the interests of any

of its other customers] and the interests of Transnet;

i} not accept or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an

attempt to otherwise exert undue influence over the recipient;

k) not mislead Transnet or its officers, employees and stakeholders, whether by act or

omission;

)] not otherwise act in an unethical manner or do anything which‘couid reasonably be
expected to damage or tarnish Transnet’s reputation or business i e; and

m) immediately report to Transnet any unethical, fraudulent or ise unlawful conduct of

which it becomes aware in connection with Transnet or ovisipn of Services.

9 FEES AND EXPENSES
9.1 In consideration of the provision of the Services, Tr il pay to the Service Provider the

Fees detailed in the relevant schedule or Work Omfler.

9.2  Transnet will not be invoiced for materi he provision of the Services save for those

materials [if any] set out in the WorlgQ nd accepted by Transnet or in any relevant Work

Order [which will be invoiced to Trags cOoSt].

9.3  Unless otherwise agreed in aBchedu(®™or Work Order, Transnet will reimburse to the Service

Provider all reasonable aggd prop nenses incurred directly and solely in connection with the

provision of the Servic ided that all such expenses:

net in advance;

a) are agreegfby
b) are | %cordance with Transnet’s standard travel and expenses policies;
c) Q&n to Transnet at cost with no administration fee; and
d ill be reimbursed if supported by relevant receipts.
9.4 voices relating to Fees, out of pocket expenses and, If applicable, travel and
%ﬂodation costs, will provide the detail for each of the Personnel carrying out the Services
\\ and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

10 INVOICING AND PAYMENT

10.1 Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work
Order, subject to the terms and conditions of this Agreement.

10.2 Transnet shall pay such amounts to the Service Provider, upon receipt of a correct and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
hereto, once the undisputed Tax Invoices, or such portion of the Tax Invoices which are
undisputed become due and payable to the Service Provider for the provision of the Services, in

terms of clause 10.4 below.

10.3 Al Fees and other sums payable under this Agreement are exclusive of VAT, which wiil be payable

at the applicable rate.
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10.4 Unless otherwise provided for in the Work Order(s) appended to this Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of
the statement together with all undisputed Tax Invoices and supporting documentation.

10.5 Where the payment of any Tax Invoice, or any part thereof which is not in dispute, is not made in
accordance with this clause 10, the Service Provider shall be entitfed to charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the
period from the due date of payment until the outstanding amount is paid.

'\

11.1 Fees for Services rendered in terms of this Agreement shall be ub;@ eview as indicated in

11  FEE ADJUSTMENTS

the Work Order(s) annexed hereto from time to time.
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11.2  No less than 2 [two] months prior to any proposed Feg

11.3 Should Transnet and the Service Provider fail to§each a™80reement on Fees for the successive

12  INTELLECTUAL PROPERTY RIGHTS
12.1 Title to Confidential Inform3tion

a) Transnet will retain€gll right, title and interest in and to its Confidential Information and
Property and the Service Provider acknowledges that it has no

in and to the Confidential Information and Background Intellectual
proprietary to Transnet. For the avoidance of doubt, all the Service

b t shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
ce to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
his license shall not permit the Service Provider to sub-license to other parties.
N, C) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive

licence to use the Service Provider's Background Intellectual Property for the Permitted

Purpose. This licence shall not permit Transnet to sub-license to other parties.

d) The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent
that such access is required,

12.2 Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Service Provider, its researchers, agents and employees shall vest in
Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property, The Service Provider shall not at any time during
or after the termination or cancellation of this Agreement dispute the validity or
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enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist

any persen to do so.

b} Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of
the Foreground Intellectual Property.

c) Where the Foreground Intellectual Property was created by t ‘}rvice Provider or its
researchers, agents and employees and where Transnet ele oWl to exercise its option to
seek protection or decides to discontinue the ﬁnancia\%ﬁtﬁt the prosecution or

v

maintenance of any such protection, Transnet shall_no ice Provider who shall

have the right of first refusal to file or contigue tion or maintain any such

applications and to maintain any protectio @ n the Foreground Intellectual

Property.
d) No consideration shall be paid by T 0 the Service Provider for the assignment of
any Foreground Intellectual Prop rom the Service Provider to Transnet, over and

above the sums payable in is Agreement. The Service Provider undertakes to

sign all documents and g all gas may be necessary to effect, record and perfect the

assignment of the Foreggund Biteilectual Property to Transnet.

ntrary contained in this Agreement and/or the prior written consent
ent shall not be unreasonably be withheld or delayed}, the Service
no circumstances be entitled as of right, or te claim the right, to use

12.3
overents, developments, adaptations and/or modifications to the Foreground Intellectual
nd any and all new inventions or discoveries, based on or resuiting from the use of
ahshet’s Background Intellectual Property andfor Confidential Information shall be exclusively
\\ owned by Transnet. The Service Provider shall disclose promptly to Transnet all such

improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
andfor modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection
of the improved Foreground Intellectual Property.

12.4 Unauthorised Use of Confidential Information
The Service Provider shail not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
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12.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectual Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action to 3 any infringement of

illegal use to an end.

) The Service Provider shall cooperate to provide Tran%m ly with all relevant

ascertainable facts,

d) If proceedings are commenced by Transnet aifie snet shall be responsible for all

expenses but shall be entitled to all dama other award arising out of such
proceedings. If proceedings are comm@nced by both Parties, both Parties will be
responsible for the expenses and b a shall be entitled to damages or other award

arising out of proceedings.

13  SERVICE PROVIDER'S PERSONNE

13.1 The Service Provider's Persoryel spBll be regarded at all times as employees, agents or
Subcontractors of the Sen®ge Provider and no relationship of employer and empicyee shall arise
between Transnet ice Provider Personnel under any circumstances regardless of the
degree of supegisign th ay be exercised over the Personnel by Transnet.

13.2  The Servi

other Nt in

arrants that all its Personnel will be entitled to work in South Africa or any

ich the Services are to be performed.

13.3 T ice Provider will ensure that its Personnel comply with all reasonable requirements made

W he Service Provider by Transnet concerning conduct at any Transnet premises or any

er premises upon which the Services are to be performed [including but not limited to security

N, regulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider wilt ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

13.4  Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service

Provider from the performance of its obligations under this Agreement.

13.5 The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those

Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
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unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Service Provider will promptly supply a replacement of equivalent
calibre and experience, and any such replacement shall be approved by Transnet prior to

commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

14  LIMITATION OF LIABILITY
14.1  Neither Party excludes or limits liability to the cther Party for:

a) death or personal injury due to negligence; or
b)  fraud. \\

14.2 The Service Provider shalt indemnify and keep Transnet indemnifie and against liability for

damage to any Transnet property [whether tangible or intangi®e] or any other loss, costs or
damage suffered by Transnet to the extent that it resultgfro of or omission by the

Service Provider or its Personnel in connection with thi ent, 1 he Service Provider's liability

arising out of this dause 14.2 shall be limited to a amount payable in respect of any

one occurrence or a series of related occurrenc® in a S8le calendar year, such amount to be

agreed in writing by the Parties.

14.3  Subject always to clauses 14.1 and 14. ve, the liability of either the Service Provider or

Transnet under or in connection wit] ment, whether for negligence, misrepresentation,
breach of contract or otherwisef/ for
related Defaults shall nof exc 100% |[one hundred per cent] of the Fees paid under the

schedule or Work Ord ich the Default(s) relates.

14.4 Subject to clause A nd except as provided in clauses 14.2 and 14.3 above, in no event
shall either P liable"to the other for indirect or conseguential loss or damage or including

indirect or¢go al loss of profits, business, revenue, goodwill or anticipated savings of an

145 If y reason the exclusion of fiability in clause 14.4 above is void or unenforceable, either
al lability for alf loss or damage under this Agreement shall be as provided in clause
.3 above.

\\1 W Nothing in this clause 14 shail be taken as limiting the liability of the Service Provider in respect of
clause 12 [Intelfectual Property Rights]or clause 16 [Confidentiality].

15  INSURANCES

15.1 Without limiting the liability of the Service Provider under this Agreement, the Service Provider
shall take out insurance in respect of alt risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under this Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Service Provider.
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15.2  The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of
policy renewals,

15.3 Subject to clause 15.4 below, if the Service Provider fails to effect adequate insurance under this
clause 15, it shall notify Transnet in writing as soon as it becomes aware of the reduction or
inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
shall promptly reimburse Transnet for any premiums paid provided such insurance protects the
Service Provider's liability. Transnet assumes no responsibility for such insurance being adequate
to protect all of the Service Provider’s liability. \

15.4 In the event that the Service Provider receives written notice fromgitsWinsurers advising of the

available upon commercially reasonable terms, the Service hall immediately notify

termination of its insurance cover referred to in clause 15.1 abov‘or if the Wsurance ceases to be
Transnet in writing of such termination andfor una
Provider or Transnet may terminate this Agreement @

[thirty] days prior written notice to that effect.

\ ereafter either the Service
e other Party not less than 30

16 CONFIDENTIALITY
16.1 The Parties hereby undertake the fo ith regard to Confidential Information:

a) not to divulge or disclogfto son whomsoever in any form or manner whatscever,
either directly or indire§gly, any Confidential Information of the other, without the prior
written consent of Wch other Party, other than when called upon to do so in accordance
with a statige, a court having jurisdiction, or by any other duly authorised and
empowgl€d gu or official, in which event the Party concerned shalf do what is

oggfble to inform the other of such a demand and each shall assist the other in

opriate relief or the instituting of a defensive action to protect the Confidential

tion concerned;

ngfto use, exploit, permit the use of, directly or indirectly, or in any cther manner

hatsoever apply the Confidential Information, disclosed to it as a result of this

- Agreement, for any purpose whatsoever cther than for the purpose for which it is disclosed
or otherwise than in strict compliance with the provisions in this Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of this Agreement, in which case
such copies shall be regarded as Confidential Information;

d) not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to this Agreement;

e) not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;
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) Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party_in the performance of this Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

g) the Parties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to this Agreement, unless written authorisation to do so
has first been obtained from the Party first disclosing such inform t‘h

h} each Party shall be entitled to disclose such aspects of Confi Information as may be

relevant to one or more technically qualified employees orgonsultan® of the Party who are
required in the course of their duties to receive the Wiai Information for the

Permitted Purpose provided that the employee g U concerned has a legitimate

%

informed by the Party of the confidentialnature

interest therein, and then only to the extent r the Permitted Purpose, and is
e Confidential Information and the

obligations of the confidentiality to uch disclosure is subject and the Party shall

i) each Party shall notify the o
Confidential Informatio [

i each Party shall ensur any person or entity to which it discloses Confidential

rve and perform all of the covenants the Party has accepted in this

k) hQartymay by written notice to the cther Party specify which of the Party’s employees,
icerS or agents are required to sign a non-disclosure undertaking.
16. diN#5 and obligations with regard to Confidential Information in this clause 16 shall not apply
ere:
\\ a) a Party can demonstrate that such information is already in the public domain or becomes

available to the public through no breach of this Agreement by that Party, or its Personnel;

or

b) was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or
c) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or
d} is independently developed by a Party as proven by its written records.
16.3  This clause 16 shall survive termination for any reason of this Agreement and shall remain in force

and effect from the Commencement Date of this Agreement and 5 [five] years after the

termination of this Agreement. Upon termination of this Agreement, all documentation furnished
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to the Service Provider by Transnet pursuant to this Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dies, blocks, labels,
advertising matter, printing matter and the like.

17 TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of this Agreement or Work Order, Transnet may cancel this Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,
the provision of any remaining commitment shall remain subject in all respects to ( se conditions.

18 TERM AND TERMINATION

18.1 Notwithstanding the date of signature hereof, the CommenceMent Date’if this Agreement is

nd the duration shail be for a two [2] year perio
O N
%

s ofyon for a further period to be agreed by the

a) this Agreement is terminated by either Party in with the provisions incorporated

herein or in any schedules or annexures append to, or atherwise in accordance with

law or equity; or

b) this Agreement is extended at Tr,
Parties.

18.2 Either Party may terminate this
the other Party has committe

orthwith by notice in writing to the other Party where

mategial Default and, where such Default is capable of remedy,

has failed to remedy suchHQefau in 30 [thirty] days of receiving notice specifying the Defauit

and requiring its reme
18.3 Either Party mayfternt this Agreement forthwith by notice in writing to the other Party when
I

to pay its debts as they fall due or commits any act or omission which

the other P, i
would be a insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended
lmQ'n

e], or if any action, application or proceeding is made with regard to it for:

fro
Q a whluntary arrangement or composition or recenstruction of its debts;
|

ts winding-up or dissolution;
a, <) the appointment of a liguidator, trustee, receiver, administrative receiver or similar officer;
or
d) any similar action, application or proceeding in any jurisdiction to which it is subject.
18.4 Transnet may terminate this Agreement at any time within 2 ftwo]} months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the

purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.

18.5 Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 {thirty] days’ written notice.

18.6 Notwithstanding this clause 18, either Party may cancel this Agreement without cause by giving
30 [thirty] days prior written notice thereof to the other Party.
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19 CONSEQUENCE OF TERMINATION

19.1 Termination in accordance with clause 18 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive this Agreement or impliedly do so shait remain in force and in
effect.

19.2 On termination of this Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or Sr the control of the

Service Provider, and certify to Transnet in writing that this has bee

19.3 To the extent that any of the Deliverables and property referreWa e 19.2 above are in
t

electronic form and contained on non-detachabie storage d ice Provider will provide

Transnet with unencrypted copies of the same on mg and will irretrievably destroy

and delete copies so held,

19.4 In the event that this Agreement is terminated ¥ the Service Provider under clause 18.2 [Term
and Termination], or in the event that a is terminated by Transnet under clause 18.5
il

[Term and Termination], Transnet to the Service Provider all outstanding Fees

[apportioned on a pro rala basis] rel t"e work undertaken by the Service Provider up until

the date of such termination. Tfansn Iso pay the costs of any geods and materials ordered
by the Service Provider in, relatfg toghe such work for which the Service Provider has paid or is

legally obliged to pay, ¢ ich case, on delivery of such goods or materials, the Service Provider

will promptly delivs s and materials to Transnet or as it may direct.
uses 2 [Definitions], 6 [Warranties], 12 [Intellectual Property Rights], 14
Wi 16 [Confidentiality], 19 [Conseguence of Termination], 25 [Dispute

Resolf o & [Governing Law] shall survive termination or expiry of this Agreement.

19.5 The provisio

JLimmitationg 6/ 2

19.6 If % Party [the Defaulting Party] commits a material breach of this Agreement and fails to
ch breach within 30 {thirty] Business Days of written notice thereof, the other Party
reinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies

\\ that it may have in terms of this Agreement, to terminate this Agreement forthwith without any
Hability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defauiting Party.
19.7 Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its

creditors; or

b} either Party be provisionally or finally liquidated or placed under judicial management,

whether provisionally or finally; or

c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

amended from time to time];
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then the other Party shall be entitled, but not obliged, to terminate this Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

20 ASSIGNMENT
Neither Party may assign the benefit of this Agreement or any interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate this
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only he entitled to re r from Transnet any
reasonable legal costs incurred by it as a direct result of such assignment or no ﬁ

21 FORCE MAJEURE y
21.1  Neither Party shall have any claim against the other Party gagl oNfany failure or delay in the

xtent that the performance of obligations of either

aforegoing, any period stipulated for any such

21.2  Each Party will take all regsona s by whatever lawful means that are available, to resume

full performance as s a§\practicable and will seek agreement to modification of the relevant
provisions of this order to accommodate the new circumstances caused by the act
of force maye, fails to agree to such modifications proposed by the other Party within
90 [ninety@da¥g © act of force mayeure first occurring, either Party may thereafter terminate

immediate notice.

22 EQU IVERSITY

ice Provider will not victimise, harass or discriminate against any employee of either Party
S to this Agreement or any applicant for employment with either Party to this Agreement due to
their gender, race, disability, age, religious belief, sexual orientation or pari-time status. This
provision applies, but is not limited to employment, upgrading, work environment, demotion,
transfer, recruitment, recruitment advertising, termination of employment, rates of pay or other
forms of compensation and selection for training.

22.2  Both Parties to this Agreement undertake that they will not, and shall procure that its employees,

agents and Subcontractors will not breach any applicable discrimination legislation and any
amendments and re-enactments thereof.

23  NON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of this Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of this Agreement.
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23.2  Such failure or neglect shall not, in any manner, affect the continued, unaitered validity of this
Agreement, or prejudice the right of that Party to institute subsequent action.

24  PARTIAL INVALIDITY
If any provision of this Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected
thereby.

25 DISPUTE RESOLUTION

25.1 Should any dispute of whatsoever nature arise between the Parties ¢ &rnmg this Agreement,
the Parties shall try to resolve the dispute by negotiation within 1 Business Days of such

i M Parties may refer the

ich proceedings shall be held in

dispute arising.

25.2 If the dispute has not been resolved by such negotiatio
dispute to AFSA and notify the other Party accordi
Johannesburg.

25.3 Such dispute shall be finally resolved in acggrdace with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

25.4 This clause constitutes an irrevocablg

25.5 This clause 25 is severabl

25.6 This clause 25 gfial
jurisdictio er ds for urgency exist.

o clude either Party from seeking urgent refief in a court of appropriate

26  ADDRESS CES

to this Agreement select the physical addresses and facsimile numbers, as detailed
r, as their respective addresses for giving or sending any notice provided for or required
erms of this Agreement, provided that either Party shall be entitled to substitute such other
S address or facsimile number, as may be, by written notice to the other:

a) Transnet

(i) For legal notices:

Attention: Legal Department

(i) For commercial notices:;

Fax No. |
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Attention: |

b) The Service Provider

()] For legal notices:

Attention

(it} For commercial notices:

26.2 Any notice shall be addressed to a Party at its
facsimile.

26.3 Any notice shall be deemed to have bee

@

(

a) if hand delivered, on the day

b) if posted by prepaid regjftere 10 [ten] days after the date of posting thereof; or

c) if faxed, on the dgte an0N§iggPof sending of such fax, as evidenced by a fax confirmation
printout, provi tRgt such notice shall be confirmed by prepaid registered post on the
date of di

next

fax, or, should no postal facilities be available on that date, on the

Day.

em with regard to the subject matter of this Agreement.

27  WHOLE AN%A EEMENT
27.1 T%ies ereby confirm that this Agreement constitutes the whole and only agreement

e Parties hereby confirm that this Agreement replaces all other agreements which exist or may
N, have existed in any form whatever between them, with regard to the subject matter dealt with in
this Agreement, including any annexures, appendices, schedules or Work Order{s) appended

hereto.

28 AMENDMENT AND CHANGE CONTROL
28.1 Any reguirement for an amendment or change to this Agreement or to a Work Order shall only be
valid if it is in writing, signed by both Parties and added to this Agreement as an addendum
hereto.

28.2 In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree
any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolution).

29  GOVERNING LAW
This Agreement, is exclusively governed by and construed in accordance with the laws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.
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30

constitute one and the same instrument. Either Party may en

29.1 Change of Law

In this Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from kHime to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obiigations of either Party, the Parties will negotiate in
good faith to agree such amendments to this Agreement as may be appropriate in the
circumstances. If, within a reasconable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modificat'Q\f Fees, Deliverables,

warranties, or other terms and conditions, either Party may seek to haveghe matter determined in

accordance with clause 25 [Dispute Resolution] above., V

COUNTERPARTS
This Agreement may be signed in any number of countg

of which taken together shall

his Agreement by signing any such

counterpart.
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Thus signed by the Parties and withessed on the following dates and at the following places:

For and on hehalf of
TRANSNET SOC LTD

duly authorised hereto

For and on behalf of

duly authorised hereto

] E]

Name: Name:

Position: Position:
Signature: Signature: \
Date:

Place:

AS WITNESS:

Name: Name:
Signature; jgnature:

AS WITNESS: AS WITNESS:
Name: Name:
Signature; Signature:
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