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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 1: NOTICE TO BIDDERS

1 PROPOSAL REQUEST \

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] areYequested from persons,
companies, close corporations or enterprises [hereinafter referred to as an_entity, Ngspondent or Bidder]
for the Supply and Delivery of Earthmoving Equipment and Se Mst London Area on an
as and when hired basis for 24 months (the services) to Tran

ed at, and are obtainable from the
Supply Chain office, Bellville Square, behind Transifet ParR™&if Robert Sobukwe Road, Beliville
South, Bellville, Cape Town, on payment of an a R500.00 [inclusive of VAT] per set. Payment

On or after 30 September 2013, the RFP documents may b

is to be made as follows:

Bank: Standard Bank O
Account Number: 20 3158 59

Branch:

Branch code:

Account Name;

Reference: PG,CON 03072013
NOTES ~ x

3 amount is not refundable.
A receipt for such payment made must be presented when collecting the RFP

documents and submitted thereafter with your Proposal.

=3 cuments will only be available for collection between 09:00 and 15:00 from 30 September 2013
until 11 October 2013, Therefore payment must be effected prior to the deadline for collection.

N.B: Pursuant to note (b) above, should a third party [such as a courier] be instructed to coflect RFP
documents on behalf of a Respondent, please ensure that this person [the third party] has a ‘proof of
payment” receipt for presentation to Transnet when colfecting the RFP documents.

Any additional information or clarification will be faxed or emailed to all Respondents, if necessary.

2  FORMAL BRIEFING

A Compulsory pre-proposal RFP briefing session will be conducted at the Transnet Freight Rail (RME)
Boardroom on the 9th October 2013, at Transnet Freight Rail (RME), 85 Burman Road, Deal
Party, Port Elizabeth, for a period of * 2 hours (Respondents to provide own transport and
accommodation).

Respondent's Signature Date & Company Stamp
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2.1 A Certificate of attendance in the form set out in Section 15 hereto must be completed and

submitted with the proposal.
2.2 Respondents failing to attend the compulsory RFP briefing will be disqualified.

2.3 Respondents who have not purchased and/or been issued with a valid RFP bid document/s will
not be allowed o attend the RFP briefing. Bid documents will not be sold or issued at the site

meeting and/or RFP briefing

2.4 The briefing session will start punctually at 10:00 and information will not be repeated for the

benefit of Respondents arriving late.

PROPOSAL SUBMISSION \

Proposals in duplicate [1 original and 1 copy] plus a CD copy of Pricing edule must reach the
Secretartat, Transnet Freight Rail (RME) Acquisition Council before t ing gour on the date shown
below, and must be enclosed in a sealed envelope which must have ) he outside;

RFP No: TPG CON 030/2013
Description SUPPLY & DELIVERY OF MOVING EQUIPMENT AND

SERVICES FOR EAS NDON AREA ON AN AS AND WHEN
REQUIRED BASI 24 MONTHS

Closing date and time: 226@ 2013 at 12:00 pm

Closing address options in paragraph 4 below]

All envelopes must reflect ress of the Respondent on the reverse side,

The closing time of t at 12:00 pm irrespective of any changes to closing dates.
DELIVERY INSIRURTI FOR RFP

4.1 Deli y hand

obert Sobukwe Road, Bellviile South, Bellville, Cape Town and should be addressed as

follows:

THE SECRETARIAT

TRANSNET FREIGHT RAIL (RME} ACQUISITION COUNCIL
FOYER BELLVILLE SQUARE

TENDER NO. TPG CON 030/2013

SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR EAST
LONDON AREA ON AN AS AND WHEN REQUIRED BASIS FOR 24 MONTHS

ATTENTION: NOMSIKELELO SIKIE NCAMANE

a) The measurements of the "tender slot" are 400mm wide x 100mm high, and
Respondents must please ensure that response documents or files are no larger than

the above dimensions. Responses which are too bulky [i.e. more than 100mm thick]

Respondent's Signature Date & Company Stamp
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must be split into two or more files, and placed in separate envelopes, each such

envelope to be addressed as required in paragraph 3 above.

b} It should also be noted that the above tender box is located at the Foyer Bellville
Square, behind Transnet Park, Off Robert Sobukwe Road, Bellville South,
Bellvitle, Cape Town and is accessible to the public during working hours 08:00 to
15:00, Monday to Friday.

4.2 Dispatch by courier

If dispatched by courier, the envelope must be addressed as follows and delivered to the Office of

The Secretariat, Transnet Freight Rail (RME)} Acquisition Council and a( ature obtained from
that Office;

4.3
4.4

4.5
4.6

4.7

THE SECRETARIAT
TRANSNET FREIGHT RAIL {(RME) ACQUISITION COUNCIL V

FOYER BELLVILLE SQUARE

TENDER NO. TPG CON 030/2013

SUPPLY & DELIVERY OF EARTHMOVING @
LONDON AREA ON AN AS AND WHEN REQUIR ™S
ATTENTION: NOMSIKELELO SIKIE NCA

envelopes must reflect the return address of the Respondent on the reverse side.

~ 4.9 No slips are to be attached to the response documents. Any additional conditions must be

embodied i an accompanying letter. Subject only to clause 15 [dfferations made by the

Respondent to Bid Prices] of the General Bid Conditions, alterations, additions or deletions must

not be made by the Respondent to the actual RFP documents.

5  BROAD-BASED BLACK ECONOMIC EMPOWERMENT AND SOCIO-ECONOMIC OBLIGATIONS

Transnet fully endorses and supports the Government’s Broad-Based Black Economic Empowerment

Programme and it is strongly of the opinion that all South African business enterprises have an equal

obligation to redress the imbalances of the past.

Transnet would therefore prefer to do business with enterprises who share these same values and who are

prepared to contribute to meaningful B-BBEE initiatives [including, but not limited to subcontracting and Joint

Ventures] as part of their tendered responses. All procurement transactions will be evaluated accordingly.

Respondent’s Signature

Date & Company Stamp




Transnet Request for Proposal No TPG CON 030/2013

Page 8 of 58

The Department of Trade and Industry [DTX] is currently in the process of reviewing the B-BBEE Codes of

Good Practice [Code Series 000]. Transnet reserves the right to amend this RFP in line with such reviews

and/for amendments once they have come into effect. Transnet furthermore reserves the right to adjust the

thresholds and evaluation processes to be aligned with such changes which may be issued by the DTI after

the issue date of this RFP,

5.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of 2000

and its Regulations, Respondents are to note the following:

+ Proposals will be evaluated on price which will be allocated 90 p 'r“and preference which

wifl be allocated 10 points, dependent on the value of the Go

e The 90/10 preference point system applies where the
R1 000 000.00. However, if the 90/10 preference p
all Bids received are equal to or below R1 000 0

The 90/ 10 preference point system is applicable toghis

ition of the Goods will exceed
stipulated in this RFP and
FP will be cancelled.

When Transnet invites prospective suppii bmit Proposals for its various expenditure

programmes, it requires Respondents fla erprises and QSEs - see below] to have their B-

BBEE status verified in compliance wit
September 2011. Valid B-BBEE Veyfica

gitificates must be issued by:

nment Gazette No 34612, Notice No. 754 dated 23

a) Verification Agencies accredite South African National Accreditation System [SANAS]; or

each elemen recard as well as the overall B-BBEE rating.

A Verification % igsued must reflect the weighted points attained by the measured entity for
f t

Entepgfits rated by Verification Agencies or Registered Auditors based on the following:

Enterprises [i.e. annual turnover greater than R35 million}:

» Rating level based on all seven elements of the B-BBEE scorecard

\\ 3 Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35

million]:

« Rating based on any four of the elements of the B-BBEE scorecard

C) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 miflion]:

In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise

with an annual total revenue of R 5 million or less quaiifies as an EME.

» Automatic rating of B-BBEE Level 4 irrespective of race or ownership

s Black! ownership greater than 50% or Black Women ownership greater than 50%

automaticaily qualify as B-BBEE Level 3

' Black means South African Blacks , Coloureds and Indians, as defined in the B-BBEF Act. 53 of 2003

Respondent’s Signature
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5.2

Sufficient evidence to gualify as an EME would be a certificate [which may be in the form of a
letter] from an auditor, accounting officer or a Verification Agency accredited by SANAS. The
certificate must confirm the company’s turnover, Black ownership / Black female ownership
and B-BBEE status level.

Respondents are required fo furnish proof of the above to Transnetl. fi.e. a detailed scorecard as

stipulated above in respect of Large Enterprises and QSEs, or a certificate in respect of EMES].

In this RFP, Transnet will accordingly allocate a maximum of 10 [ten] points in accordance with the
90/10 preference point system prescribed in the Preferential Procurement Policy Framework Act
(PPPFA}, Act 5 of 2000 and its Regulations to the Respondent’s final scor*&sed on an entity’s B-
BBEE scorecard rating. fRefer Section 14 for further details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the glosing DaW of this RFP, will result
in a score of zero being allocated for B-BBEE.

Turnover: Kindly indicate your entity’s annual turnover year:

R

All Respondents must complete and return the Preference Points Claim Form attached hereto
as Section 14.

B-BBEE Joint Ventures, Consortiuf N oP Subcontractors

In addition to the above, RespndentS®ic would wish to enter into a Joint Venture [IV] or
ct pONg of the contract to, B-BBEE entities, must state in their RFPs

tract value that would be allocated to such B-BBEE entities, should

consortium with, or subcon

the percentage of the t
they be successful i X ed any business. A valid B-BBEE Verification Certificate in respect of
such B-BBEE ]
distribution

TFransn

nsortium partners and/or subcontractor(s), as well as a breakdown of the

entioned percentage must also be furnished with the RFP Bid to enable
in accordance with the processes outlined in the B-BBEE Preference Points Claim

Forn@ap, ereto as Section 14,

r Consortiums

If contemplating a IV or consortium, Respondents should also submit a signed IV or
consortium agreement between the parties clearly stating the percentage [%] spiit of business
and the associated responsibilities of each party. If such a JV or consortium agreement is
unavailable, the partners must submit confirmation in writing of their intention to enter into a
JV or consortium agreement should they be awarded business by Transnet through this RFP
process. This written confirmation must clearly indicate the percentage [%] split of business
and the responsibilities of each party. In such cases, award of business will only take place
once a signed copy of a JV or consortium agreement is submitted to Transnet,

(i) Incorporated JVs/Consortiums

As part of an incorporated IV/consortium’s Bid response, the incorporated
WV/consortium must submit a valid B-BBEE Verification Certificate in its registered

name.

Respondent’s Signature Bate & Company Stamp
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(i) Unincarporated JVs/Consortiums
As part of an unincorporated JV/consortium’s tendered response, the unincorporated
JV/consortium must submit a consolidated B-BBEE certificate as if it was a group
structure and such scorecard must have been prepared for this RFP in particular.
N.B. Failure to submit a B-BBEE certificate in respect of the IV or Consortium, which is valid as at the

Closing Date of this RFP, will result in a score of zero being allocated for B-BBEE.
b) Subcontracting

If contemplating subcontracting, please note that a Respondent will not he awarded points for
B-BBEE if it is indicated in its Proposal that such Respondent intends ‘&ontracting more than
25% [twenty-five per cent] of the value of the contract to an entity &at does not qualify for at
least the same points that the Respondent qualifies for, unless the nded subcontractor is

T

status level than the person concerned, uni§ss the

an EME with the capability to execute the contract.

hait*25% [twenty-five per cent] of
not have an equal or higher B-BBEE
ract is subcontracted to an EME that

A perscn awarded a contract may not subcontra

the value of the contract to any other enterprise

has the capability and ability to execute contract.

5.3 B-BBEE Registration

in the form of an official Profile issued by the DTIL.

Transnet would yfsh the DTI B-BBEE IT Portal as a data source for tracking B-BBEE

compliance.

For instragl &fster and obtain a DTI B-BBEE Profile go to hltp.://bee.thedfi gov.za.

ts are warned that a Proposal will be liable to disqualification should any attempt be made by a
ndent either directly or indirectly to canvass any officer or employee of Transnet in respect of this
RFP between the closing date and the date of the award of the business.

6.1 For specific queries relating to this RFP, an RFP Clarification Reguest Form should be submitted
hefore 12:00 pm on 15 October 2013, substantially in the form set out in Section 12 hereto. In
the interest of fairness and transparency Transnet’s response to such a guery will then be made
available to the other Respondents who have collected RFP documents. For this purpose Transnet
will communicate with Respondents using the contact details provided to the Secretariat on issue of
the bid documentation to the Respondent. Kindly ensure that you provide the Secretariat with the
correct contact details, as Transnet will not accept responsibility for being unable to contact a
bidder who provided incorrect contact details.

6.2  After the closing date of the RFP, a Respondent may only communicate with the Commeodity
Specialist email Mncedisi.Nkumane@transnet.net or facsimile number 086 743 9743 on any

matter relating to its RFP Proposal.

Respondent’s Signature Pate & Company Stamp
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Respondents found to be in collusion with one another will he automatically disqualified and restricted from

doing business with Transnet in the future.

7 INSTRUCTIONS FOR COMPLETING THE RFP
7.1 Sign one set of original documents [sign, stamp and date the bottom of each pagel. This set will
serve as the legal and binding copy. A duplicate set of documents is required. This second set must
be a copy of the criginal signed Proposal.
7.2 When submitting your proposal, ensure that the following documents are in separate file:
All the annexures, appendixes from the tenderer and other alvhments, are to be
nte

submitted separate from the original tender document. Refe must be made to

these annexures and appendixes’ positions within the tende ission.

yaragraph 4 above.

ed. Please provide files in Excel

7.3 Both sets of documents are to be submitted to the address

7.4
be legally binding.
7.5 All returnable documents tabled in the Pr Form_fSection 4] must be returned with vour

Proposal.

8 COMPLIANCE

The successful Respondent [hereinaftdy referrgd to as the Service Provider] shall be in full and complete

compliance with any and all appliQble la nd regufations.

9 ADDITIONAL NOTES
9.1 Changes b spaydent to its submission will not be considered after the closing date.

9.2 The persofor ons signing the Proposal must be legally authorised by the Respondent to do so
6 — Signing Power, Resojution of the Board of Directors]. A list of those person(s)
to negotiate on behalf of the Respondent [if not the authorised signatories] must also

itted along with the Proposal together with their contact details.

ders who fail {o submit a duly completed and signed RFP Declaration Form [Section 107 will not

&
S be considered.
9.4 Transnet will not do business with companies involved in B-BBEE fronting practices.
9.5 Transnet may wish to visit the Respondent’s place of manufacture and/or workshop and/or office

premises during this RFP process.

9.6 Transnet reserves the right to undertake post-tender negotiations [PTN] with selected
Respendents or any number of short-tisted Respondents, such PTN to include, at Transnet's
option, any evaluation criteria listed in this RFP document.

9.7 Unless otherwise expressly stated, all Proposals furnished pursuant to this RFP shall be deemed to

be offers. Any exceptions to this statement must be clearly and specifically indicated.

FAILURE TO OBSERVE ANY OF THE AFOREMENTIONED
REQUIREMENTS

MAY RESULT IN A PROPOSAL BEING REJECTED

Respondent’s Signature Date & Company Stamp
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10  DISCLAIMERS

Respondents are hereby advised that Transnet is not committed to any course of action as a result of its

issuance of this RFP and/or its receipt of Proposals. In particular, please note that Transnet reserves the

right to:

10.1 Modify the RFP’s Services and request Respondents to re-bid on any such changes;

10.2 Reject any Proposat which does not conform to instructions and specifications which are detailed
herein;

i0.3 Disqualify Proposals submitted after the stated submission deadiine [ciosinidate];

104 Not necessarily accept the lowest priced Proposal or an alternative bid;

10.5 Reject all Proposals, if it so decides;

10.6 Withdraw the RFP on good cause shown; y
10.7 Award a contract in connection with this Proposal at any t he RFP's closing date;

10.8 award a contract for only a portion of the proposed g . are reflected in the scope of this
RFP;
10.9 Split the award of the contract between mo one Supplier; or

10,10  Make no award of a contract.

In addition, Transnet reserves the right to y Respondent from the bidding process who has heen

convicted of a serious breach of lawfiduring preceding 5 {five] years, including but not limited to

breaches of the Competition Act 8 of 1 espaondents are required to indicate in Section 11 fBreach of

Law]whether or not they hav eNfound guilty of a serious breach of law during the past 5 [five] years.

Kindly note that Trans W reimburse any Respondent for any preparatory costs or other work

performed in conneﬂh ifgp Proposal, whether or not the Respondent is awarded a contract.

11  LEGAL REV

A Propgsa miffed by a Respondent will be subjected to review and acceptance or rejection of its

ual terms and conditions by Transnet's Legal Counsel, prior to consideration for an award

Transnet urges its clients, suppliers and the general public
to report any fraud or corruption to

TIP-OFFS ANONYMOUS : 0800 003 056

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 2: BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS

1 BACKGROUND

Transnet Limited operates an integrated freight transport company, formed around a core of five operating
divisions that complement each other. These are supported by a number of company-wide specialist
functions such as Transnet Freight Rail - RME which underpin the group as a whol \

Transnet Freight Rail - RME will from time to time in implementing apital Pfogramme, require the
services of different types of Equipment at a National and Regional |

The breakdown of required Plant for Transnet Freight Rail - RM@ d below

NO MATERIAL .JT!M DESCRIPTION
216 HIRE, TRUCK; TIR M3

9 213 HIRE, TRUC 0 m3
3 TBA HIRE, TUCKWRBER 20 m3
4 242 Lo RUCK 40 Ton
5 TBA DUMPER TRUCK 25 Ton
6 TBA OF DUMPER TRUCK 40 Ton

RE OF DROP SIDE FLAT TRUCKS & Ton

7
HIRE OF DROP SIDE FLAT TRUCKS 1 Ton
HIRE OF FLAT BED TRUCK FITTED WITH HYDRAULIC CRANE 10 Ton
HIRE SELF PROPELLED WATER TANKER 10000 litres
MIRE SELF PROPELLED WATER TANKER 12000 litres
12 TBA HIRE SELF PROPELLED WATER TANKER 20000 litres
13 TBA HIRE OF FORKLIFT 2.5 Ton
14 TBA HIRE OF FORKLIFT 5 Ton
15 TBA HIRE OF BULL DOZER WITH RIPPER D6
16 220 HIRE OF BULL DOZER WITH RIPPER D8
17 TBA HIRE OF MECHANICAL FRONT END LOADERS 2m3
18 227 HIRE OF MECHANICAL FRONT END LOADERS 3m3
19 TBA DIGGER LOADER WITH AUGER ATTACHMENT 250 DIAMETER
20 TBA DIGGER LOADER WITH AUGER ATTACHMENT 450 DIAMETER
21 241 HIRE OF TLB 4x4

Respondent’s Signature Date & Company Stamp
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29 TBA HIRE OF TLB 4x2
23 TRA HIRE OF TLB 4X4 with Falk Type Attachment
24 232 HIRE MECHANICAL EXCAVATOR WHEEL MOUNTED 20 Ton
28 233 HIRE OF CRAWLED MOUNTED EXCAVATOR 20 Ton
% 234 HIRE OF CRAWLED MOUNTED EXCAVATOR 30 Ton
27 TBA HIRE OF CRAWLED MOUNTED EXCAVATOR 40 Ton
28 222 HIRE OF GRADERS 140 G
29 TBA HIRE OF GRADERS 160 G \\
30 225 HIRE WALK BEHIND ROLLER BOMAG 35
31 TBA HIRE WALK BEHIND ROLLER BOMAG 65
32 TBA HIRE WALK BEHIND ROLLER BOMAG @)
33 224 HIRE OF ROAD ROLLER SMOOT] @ WBRATING 3.5 Ton
34 223 HIRE OF ROAD ROLLER SMOOTHWQW VIBRATING 10 Ton
35 TBA HIRE MOBILE CRANE 20
36 TBA HIRE MOBILE CRANEN
37 TBA HIRE CHEQA
38 696 HIRE HYSQAULI ROCK BREAKER TLB
39 TBA YDRAULIC ROCK BREAKER EXCAVATOR
40 TBA OF GRIT / PAD FOOT ROLLERS
41 T RE MINI EXCAVATOR 1.5 Ton
HIRE MINI EXCAVATOR 3.5 Ton

HIRE BOB CAT 3.5 Ton

HIRE BOB CAT WITH FALK ATTACHMENT

HIRE TELEPORTER 15 METER REACH WITH BUCKET OR FORKLIFTING
ATTACHMENT
46 TBA HIRE TELEPORTER 15 METER REACH WITH MIXER ATTACHMENT
47 TBA HIRE TELEPORTER 15 METER REACH WITH CRADLER ATTACHMENT
48 TBA SWIVEL CONCRETE DUMPER 1.5 Ton

2 EXECUTIVE OVERVIEW

Most Transnet Operating Divisions currently procure their Earthmoving Equipment and Services
requirements through a number of service providers on a Framework Agreement. Our objective is to source
afl activities through a Preferred Service Providers (s) capable of servicing all Transnhet Freight Rail in

locations around the country.
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Whereas Transnet is seeking a partner (s) to provide sclutions for its Earthmoving Equipment and
Services nationally and regionally, it also seeks to improve its current processes for providing these services

to its end users community through its location.

In the event that you are awarded a contract for the hire and service of the equipment mentioned in this

RFP, it is crucial that you are able to provide an uninterrupted provision of such service to Transnet Freight

Rail RME in terms of Transnet Freight Rail requirements.

The selected Service Provider (s) will share in the mission and business objectives of Transnet. These mutual
goals will be met by meeting contractual requirements and new challenges in an environment of teamwork,
joint participation, flexibility, innovation and open communications. In this spiri \ partnership, Transnet
and its Supplier(s) will study the current ways they do business to enhance gurfent practices and support

processes and systems. Such a partnership will allow Transnet to reach hhh%!eve

f quality, service and
profitability.

Specifically, Transnet seeks to benefit from this partnership in thgsigy¥gg ways:
% H service benefits resulting from the

Service Provider's economies of scale and streamlind service processes.

2.1 Transnet must receive reduced cost of acquisition and

2.2 Transnet must achieve appropriate availabjj at ts user needs while reducing costs for both

Services and related processes.

2.4  Transnet’s overall competite advaiilage must be strengthened by the chosen Service Provider's
leading edge technology ice delivery systems.
S

able to rely on the chosen Service Provider's perscnnel for service

Transnet and the chosen Service Provid

2.3 Transnet must receive proactive j s from the Service Provider with respect to provide

2.5  Transnet end u
enquliries, re e iffis and substitutions.

2.6 Transnetgmusred@fle costs by streamlining its acquisition of Services, including managed service

oup basis.

3 SCop IREMENTS
ly and Delivery of Earthmoving Equipment and Services for the East London area on

~ n as and when required basis for 24 months.

3.2 Refer to Appendix (iii) & Annexure A

4 GREEN ECONOMY / CARBON FOOTPRINT

Whereas Transnet cannot prescribe a Respondent’'s commitment to environmental issues, Transnet woutd
wish to have an understanding of your company’s position in this regard, including key environmental
characteristics such as waste disposal, recycling and energy conservation. Flease submit details of your

entity’s policies in this regard.

5 GENERAL SUPPLIER OBLIGATIONS

5.1  The Supplier(s) shall be fully responsible to Transnet Freight Rail for the acts and omissions of

persens directly or indirectly employed by them.
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5.2

The Supplier(s) must provide the information reguested and comply with the requirements stated in
this RFP.

6 SERVICE LEVELS

6.1  An experienced national account representative(s) is required to work with Transnet's procurement
department. [No sales representatives are needed for individual department or locations].
Additionally, there shall be a minimal number of people, fully informed and accountable for this
agreement.

6.2  Transnet will have quarterly reviews with the Service Provider’s account regresentative on an on-
going basis. \

6.3 Transnet reserves the right to request that any member of the Servi ider's team invoived on
the Transnet account be replaced if deemed not to be adding value N Transn

6.4  The Service Provider guarantees that it will achieve a 95% [ ycent] service level on the
following measures:

a) Random checks on compliance with scope of work Q s of reference
b) Cn-time delivery

c) Cn-time availability of Plant Q

d) On-time replacement of defectell et

6.5  The Service Provider must providdla teleplithe number for customer service calls.

6.6  Failure of the Service Provid& to cof with stated service level requirements will give Transnet the
right to cancel the contragNNg\whole, without penalty to Transnet, giving 30 [thirty] days’ notice to
the Service Provi% ntion to do so.

Acceptance o e els:

ES
~

NO

7 ONTINUOUS IMPROVEMENT INITIATIVES

7.1

7.2

Respondents shail indicate whether they would be committed, for the duration of any contract which
may be awarded through this RFP process, to participate with Transnet Freight Rail in its continuous
improvement initiatives to reduce the overall cost of transportation services and related logistics
provided by Transnet Freight Rail within South Africa, to the ultimate benefit of all end-users.

Accepted:

"YES NO

If “yes”, please specify details in paragraph 7.2 below.

Respondents must briefly describe their commitment to TCO and continuous improvement initiatives
and give examples and strategies where cost reduction initiatives can be introduced. Specific areas
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and proposed potential savings percentages should be induded. Additional information can be

appended to the Respondent’s Proposal if there is insufficient space available below.

%

8 RISK

Respondents must elaborate on the control measures put in pls eir entity, which would mitigate the

risk to Transnet pertaining to potential non-performance bya ServiCe Provider, in relation to:

8.1  Quality of Service delivered:

of Services:

8.2  Continuity of th

liance with the Occupational Health and Safety Act, 85 of 1993:
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9 REFERENCES

Please indicate below the company names and contact details of existing customers whom Transnet may

contact to seek third party evaluations of your current service levels;

NAME OF COMPANY

CONTACT PERSON

TELEPHONE

!

10  FINANCIAL STABILITY @

Respondents are r
with their Propos§l imgr o enable Transnet to establish financial stability.

&

Respondent’s Signature

to _submit their Audited financial statements for the past 3 - years

Date & Company Stamp
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11  PRE-QUALIFICATION AND EVALUATION METHODOLOGY AND CRITERIA

Transnet will utilise the following methodology and criteria in selecting a preferred Supplier, if so required:

Stage 2

Stage 5

Stage 4

Stage 3

Stage 1

:
;
‘
Weighted 'p st tender negotiation
Scoring / 100 ¢ apphcable) requesting

1

i

:
Administrative E
: Respondents {o provide
1
i
:
:
1
i
:

Responsiveness

60% Minimum
Threshold

Substantive
Responsiveness

est & final offer.
p al evaluation in terms

izt

POST TENDER

:
RETURNABLE PRE- AL/ | WEIGHTED | NEGOTIATION, FINAL
DOCUMENTS | QUALIFICATION F ITY!  SCORE ! WEIGHTED SCORE
& SCHEDULES ' ! &FINAL AWARD
11.1 STAGE ONE: Test f i rative Responsiveness

The test for adipi ive responsiveness will include the following:

er the Bid has been lodged on time Section 1 paragraph 3

-, hether all Returnable Documents and/or schedules [where Section 4
& applicable] were completed and returned by the closing date
and time
»  Verify the validity of all returnable documents Section 4, page 27 and

28

The test for administrative responsiveness [Stage One] must be passed for a
Respondent's Proposal to progress o Stage Two for further pre-qualification
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11.2 STAGE TWO: Test for Substantive Responsiveness to RFP

The test for substantive responsiveness to this RFP will include the following:

Pre-Qualification Crite: REP Reference

e Whether any pre-qualification criteria set by Transnet, have | Section 1 paragraphs 2.2,

been met 6 10.3
Section 4 — validity period

Section 8 General Bid
Conditions clause 19

Sections 10, 11

\‘ Section 3

«  Whether the Bid contains a priced offer

«  Whether the Bid materially complies with the scope and/or Afl Sections
specification given
+ Entity’s financial stability (Respondents are required t Audited financial
their 3-year audited financial statement with their Py statement (Returnable
order to enable Transnet to establish financial stabj Document)
The test for substantive respons. s [Stage Two] must be passed for a
Respondent's Proposal to prog, Stage Three for further pre-qualification

11.3  STAGE THREE: Test Minimum Yaresiold of 60% for Technical Criteria and Functional
Requirements

The test for echnical/Functional threshold will include the following:

Section 2, [paragraph 10]

Annexure A

The minimum threshold for technical/functionality [Stage Three] pre-qualification
criteria must be met or exceeded for a Respondent’s Proposal to progress to Stage Four

for final evaluation
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11.4 STAGE FOUR: Evaluation and Final Weighted Scoring

[Refer Section 2, paragraph 10]

a) Price Criteria [Weighted score 90 points]:

. Commercial offer Section 3

Total Weighting \ 90%

Transnet will utilise the following formula in its evaluation of p V

Pbm
Ps = x W1
Pt

Where: Ps = Score for Bid under consideration
Pt = Comparative price of Bid under consid

Pbm = Benchmarked price calculated ug erag®price of bids received less 10%

W1 = The percentage score given

Bidders with a price lower than the bgfc | be given an automatic score equal to the full points
allocated to price.

b) Broad-Base nomic Empowerment criteria [Weighted score 10 points]

re ints will be awarded to a bidder for attaining the B-BBEE status level of contribution in
e with the table below:
&

S

B-BBEE Status Level of Contributor Number of points
{90/10 system)

1 10

2 9

3 8

4 5

5 4

6 3
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7 2
8 1
Non-compliant contributor 4]

11.5 SUMMARY: Pre-Qualification Threshold and Final Evaluated Weightings

A\

' "Pre~QuaIificati_on Criteria ‘Minimum Threéh_ [%]
Supplier Development Commitment V
Technical / functionality 0%

) Evaluation Criteria Fi_'nai Weighted Scores

Price 90

B-BBEE - Scorecard & 10
@ TOTAL SCORE: 100

11.6 : Post Tender Negotiations (if applicable)

rar¥net reserves the right to conduct post tender negotiations with a shortlist of Respondent(s). The
ortlist could comprise of one or more Respondents. Should Transnet conduct post tender
negotiations, Respondents will be requested to provide their best and final offers to Transnet based
on stch negotiations. A final evaluation will be conducted in terms 90/10 and the contract will be

negotiated and awarded to the successful Respondent(s).

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No TPG CON 030/2013 Page 23 of 58

RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 3: PRICING AND DELIVERY SCHEDULE

Respondents are to complete Annexure B — Pricing Schedule (and Excel document on CD) for the pricing
proposal \\
Notes to Pricing:

THE PRICE LIST HAS COLUMN FOR ITEM NO, DESCRIPTION OF E ENT, MOBILISATION AND
DEMOBILISATION CHARGES, HOURLY RATE FOR SHORT TERM HI %), HOURLY RATE FOR
LONG TERM HIRE (WET RATE)}, TRANSPORT CHARGES TO A E , STANDBY TIME, IDLE
TIME, OVERTIME RATE AND MINIMUM HOURS HIRE PER DAY.G

The rate quoted shall be inclusive of all taxes ang dulies, excluding value added tax, which shali be
reimbursed separately against a tax invoice.

Rates for equipment must be shown separa nnexure B
Rates to be provided for working Hourgffrom y to Friday,
Saturday, optional Sundays & Pub§ HohTMovertime)

Normal Working Hours is 9 Qou

ay.

Tenders are required t&Qurgfide aYixed price for the current year from contract start date.

Adjustment to theSgon il be based on Annexure C Price Adjustment for Inflation. (12 months from

i) Hourly hire of the Equipment for Short Term Hire inclusive of all lubricants, grease, spare parts, filters,

consumables fuel, etc. based on the Working Hours. (Wet Hire)

iii) Hourly hire of the Equipment for Long Term Hire inclusive of all lubricants, grease, spare parts, filters,
consumables fuel, etc, based on the Working Hours. (Wet Hire)

iv) Transport Charges from Site to Site

v) Standby Time Rate
vi) Idle Time Rate due to inclement weather
vii) Overtime Hire Rate

viii) Fuel and other Consumables cost and Rates for operators, must be included in the hourly rate,
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a) All Prices must be quoted in South African Rand, exclusive of VAT

b) To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this pricing
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid being
declared non responsive,

<) Prices quoted must be held valid for a period of 90 days from closing date of this RFP

d) Currency rate of exchange utilised: ZAR (as applicable)

)] Respondents are to indicate whether prices quoted would be subject to adjustment after a period of 12
months, and if s0 which proposed adjustment factor(s) would be utilised. Respondents must populate
the Price Adjustment for Inflation (Annexure C), that will be utilised for \&e adjustment.

Respondents are required to submit their 3 — years Audited Financi ements with their Proposal

in order to enable Transnet to establish financial stability.
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 4: PROPOSAL FORM

I/We
[name of entity, company, close corporation or partnership] \\
of ffulf address]

carrying on business trading/operating as

represented by

in my capacity as
being duly authorised thereto by a Resolution of the Board of Dire§tors or Members or Certificate of Partners, as the
case may be, dated ifiedgopy of which is annexed hereto, hereby offer

e the schedule of prices in accordance with the terms

% and dated

[if any]and the doffumen ed in the accompanying schedule of RFP documents.

to supply the above-mentioned Services at the prices

set forth in the accompanying letier(s) refere

I/We agree to be bound by those condition§in Transnet's:

(i) Terms ns of Contract;

(i) Ge id ditions — Services; and
(i} NIgth andard or special conditions mentioned and/or embodied in this Request for

Proposal.

1/We accept th s Tgansnet should otherwise decide and so inform mefus in the letter of award/intent, this

Proposal [an

covering letter and any subsequent exchange of correspondence], together with Transnet’s
hall constitute a binding contract between Transnet and me/us.

Should Transnet decide that a formal contract should be signed and so inform me/us in a letter of intent [the
Letter of Intent], this Proposal [and, if any, its covering letter and any subsequent exchange of correspondence]
together with Transnet's Letter of Intent, shall constitute a binding contract between Transnet and me/us until the

formal contract is signed.

I/We further agree that if, after I/we have been notified of the acceptance of my/our Proposal, I/we fail to enter
into a formal contract if called upon to do so, or fail to commence the supply of Goods within 4 [four] weeks
thereafter, Transnet may, without prejudice to any other legal remedy which it may have, recover from me/us any
expense to which it may have been put in calling for Proposais afresh and/or having to accept any less favourable

Proposal.

I/We accept that any contract resulting from this offer will be for a period of two (2) years only; and agree to a
penalty clause to be negotiated with Transnet, which will allow Transnet to invoke a penalty against us should the

delivery of the Goods be delayed due to non-performance by ourselves.
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ADDRESS FOR NOTICES

The law of the Republic of South Africa shall govern any contract created by the acceptance of this RFP. The
domicifium citandi et executandi shall be a place in the Republic of South Africa to be specified by the Respondent
hereunder, at which all legal documents may be served on the Respondent who shall agree to submit to the
jurisdiction of the courts of the Republic of South Africa. Foreign Respondents shall, therefore, state hereunder the
name of their authorised representative in the Republic of South Africa who has the power of atforney to sign any
contract which may have to be entered into in the event of their Proposal being accepted and to act on their behalf
in all matters relating to such contract.
Respondent to indicate the details of its domiciium citandi et executands hereunder: \
Name of Entity:
Facsimile:
Address:

NOTIFICATION OF AWARD OF RFP
As soon as possible after approval to award the contract(s), t essful Respondent [the Service Provider] will
be informed of the acceptance of its Proposal. Unsucces: spontents will be advised in writing of the name of

the successful Supplier and the reason as to why JMENNEr&gosals have been unsuccessful, for example, in the
% b any other reason.

category of price, delivery period, quality, B-BBE

VALIDITY PERIOD
Transnet requires a validity period of S&agINXy] days [from closing date] against this RFP.

NAME(S) AND ADDRESS / A SSEY OF DIRECTOR(S) OR MEMBER(S)
The Respondent must dis he er the full name(s) and address(s) of the director(s) or members of the
company or close corpagatioR[C.Q¥1 on whose behalf the RFP is submitted.

(N Registratio er of company / C.C.

(i) Regi of company / C.C.
{iit) \@ e(s) of director/member(s) Address/Addresses 1D Number(s)
CONFIDENTIALITY

All information related to this RFP is to be treated with strict confidence. In this regard Respondents are required to
complete and return a signed copy of the Non-Disclosure Agreement appended hereto as Section 17. All
information related {0 a subseqguent contract, both during and after completion thereof, will be treated with strict
confidence. Should the need however arise to divulge any information gleaned from provision of the Goods, which is
either directly or indirectly related to Transnet's business, written approval to divulge such information must be

obtained from Transnet.
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DISCLOSURE OF PRICES TENDERED
Respondents must indicate below whether Transnet may disclose their tendered prices and conditions to other

Respondents:

YES NO

PRICE REVIEW

The successful Respendent(s) [the Service Provider] wifl be obliged to submit to an annual price review. Transnet
will be benchmarking this price offering{s) against the lowest price received as per a benchmarking exercise. If the
Service Provider's price(s) isfare found to be higher than the benchmarked price(s), then thg Service Provider shail
match or better such price{s) within 30 [thirty] days, failing which the contract may ‘rminated at Transnet's

discretion or the particular item(s) or service(s) purchased outside the contract.

RETURNABLE DOCUMENTS , SCHEDULES AND ANNEXURES
All Sections, as indicated in the footer of each page, must be signed d dated by the Respondent.

35 fisted in the tables below,

Returnable Documents means all the documents, Sections and Anndge

a) Respondents are required to submit with their Propesal§ the mandatory Returnable Documents, as

detailed below.

cuments at the closing date and time of this

tender will result in a Respondent’: ption. Bidders are therefore urged to ensure that

all these Documents are returned

Please confirm submission of thesymandatory Returnable Documents by so indicating [Yes or Nol in the

table below:

SUBMITTED

ORY¥F RETURNABLE DOCUMENTS
[Yes/No]

ip# and Delivery Schedule (Annexure B & CD Copy)

ate of Attendance of Compuisory RFP Briefing

upplier Development Initiatives

¥ A : Technical Submission/Questionnaire

ANNEXURE B : Price Schedule {(as per CD)

ANNEXURE C: Price Adjustment for Inflation

ANNEXURE D : Supplier Development Value Summary

b) In addition to the requirements of section (a) above, Respondents are further required to submit with their

Proposals the following essential Returnable Dacuments as detailed below,

Failure fo provide all essential Returnable Documents may result in a Respondent’s
disqualification at Transnet's sole discretion. Bidders are therefore urged to ensure that alf
these documents are returned with their Proposals.
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Notice to Bidders

All Sections, as indicated in the footer of each page, must be signed, stamped and
dated by the Respondent. Please confirm submission of these essential Returnable
Documents by so indicating [Yes or No] in the table below: ESSENTIALSECTION 1 :

Recelpt for payment of RFP documents [paragraph 1]

SECTION 2 : Background , Overview and Scope of Reguirement

SECTION 4 : Proposal Form

SECTION 5 : Vendor Application Form

- Original valid Tax Clearance Certificate [Consortia / Joint Venture m
submit a separate Tax Clearance Certificate for each party]

- Original cancelled chegue or bank verification of banking details

- Certified copies of IDs of shareholder/directors/members [as apf§ ]

- Certified copy of Certificate of Incorporation [CM29/CM9 harrye]

- Certified copy of share certificates [CK1/CK2 if CC]

- Entity’s letterhead

- Certified copy of valid VAT Registration Certifi

- Valid B-BBEE Verification Certificate [Large
Note: failure to provide a valid B-BBg
date and time of the tender will r
aliocated for B-BBEE scorecard

prises and QSEs]

ion Certificate at the closing
automatic score of zero being

accredited Verification Ag [E
Note: failure to provid
date and time of t

allocated for B-B

- Valid B-BBEE certificate fronWaudifhr, accounting officer or SANAS

B-BBEE Verification Certificate at the closing
Il result in an automatic score of zero being

written co

Vgptures, a copy of the Joint Venture Agreement or
ati f the intention to enter into a Joint Venture

Agreerment

) NG
4
v

{ON 7 : Certificate of Acquaintance with RFP Documents

SECTION 8 : Certificate of Acquaintance with General Bid Conditions - Services

the Provision of Service to Transnet

SECTION 9 : Certificate of Acquaintance with Terms and Conditions of Contract for

SECTION 10 : RFP Dectaration Form

SECTION 11 : Breach of Law Form

SECTICN 13 : Supplier Code of Conduct

SECTION 14 : B-BBEE Preference Points Claim Form

SECTION 16 : Certificate of Acguaintance with Scope of Service

SECTION 17 ; Non-Disclosure Agreement
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CONTINUED VALIDITY OF RETURNABLE DOCUMENTS

The successful Respondent will be required to ensure the validity of all returnable documents, including but not
limited to its Tax Clearance Certificate and valid B-BBEE Verification Certificate, for the duration of any contract
emanating from this RFP. Should the Respondent be awarded the contract [the Agreement] and fail to present
Transnet with such renewals as and when they become due, Transnet shall be entitled, in addition to any other
rights and remedies that it may have in terms of the eventual Agreement, to terminate such Agreement forthwith
without any liability and without prejudice to any claims which Transnet may have for damages against the

Respondent. \\
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By signing these RFP documents, the Respondent is deemed to acknowledge that he/she has
made himself/herself thoroughly familiar with all the conditions governing this RFP, including
those contained in any printed form stated to form part hereof, and Transnet SOC Ltd will
recognise no claim for relief based on an ailegation that the Respondent overlooked any such
condition or failed properly to take it into account for the purpose of calculating tendered prices

or otherwise.
SIGNED at on this day of 2013

SIGNATURE OF WITNESSES ADDRESS OF WITNESSES

\%

1
Name
2
Name
SIGNATURE OFKD g THORISED REPRESENTATIVE:
&
~ NAME:
DESIGNATION:
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 5: VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled chegue OR letier from the Respondent’s bank verifying banki &}etails [with bank

stamp]
2. Certified copy of Identity Document(s) of Shareholders/Directors/Me W@ pplicable]
3. Certified copy of Certificate of Incorporation, CM29 / CM9 fhame

Certified copy of Share Certificates [CK1/CK2 if CC]

Original letterhead confirm physical and postal addresse

S

~J
£
)
&
=]
o
o
o
=]
°
<
o
S,
<
>
_.l
el
i
Q.
(0]
or
[=1]
o
(o]
0
&
=
=
&
(0

Note: No contract shall be awarded t§any South African Respondent whose fax matters have not
been declared by SARS (g b er.

Branch & Branch code.

 Account holder - Bank account number
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. Postal address

: Phys'ica_i address

. -._.Co_r;t_a;t_pérso'n
= :.:Deé_ighgti@n
- Telephone

. Email

Annual turnover range [last financial year] -

 Doesyarentyprode

. Avea of delivery

~ g
Duly MUNS to sign for and on behalf of Entity / Organisation:
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 6: SIGNING POWER - RESOLUTION OF BOARD OF DIRECTORS

NAME OF ENTITY:

It was resolved at a meeting of the Board of Directors held on “ that

FULL NAME(S) CAPACITY V*NATURE

S

inn hisfher capacity as indic ve 19/ are hereby authorised to enter into, sign, execute and complete any

documents relating to posal and any subsequent Agreement for the supply of Goods.

FULL N § y
SIGNATURE CHAIRMAN

FULL NAME

SIGNATURE SECRETARY
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 7: CERTIFICATE OF ACQUAINTANCE WITH RFP DOCUMENTS

NAME OF ENTITY:

i, Ijwe

do hereby certify that i/we acquainted myself/ourselves wit! entation comprising this RFP

&

proposed supply/service/works for which Ifwe submit§ed my/Sws#Proposal.

and all conditions contained therein, as laid down by Ti Ltd for the carrying out of the

2.  Ijwe furthermore agree that Transnet SOC L | re@ggnise no claim from me/us for relief based on

an allegation that I/we overlocked any ct condition or failed to take it into account for the

purpose of calculating my/our offered therwise.

3. I/we understand that the accompa®ing Bl will be disqualified if this Certificate is found not to be true

and complete in every respect.
4. For the purposes © rtifitate and the accompanying Bid, I/we understand that the word

“competitor” shalli e any individual or organisation, other than the Bidder, whether or not affiliated
with the Biddefy wilg

a) en requested to submit a Bid in response to this Bid invitation;

coptd potentially submit a Bid in response to this Bid invitation, based on their
qualifications, abilities or experience; and

provides the same Goods and Services as the Bidder and/or is in the same line of business
as the Bidder

5. The Bidder has arrived at the accompanying Bid independently from, and without consultation,
communication, agreement or arrangement with any competitor. However communication between

partners in a joint venture or consortium will not be construed as collusive bidding.

6. In particular, without limiting the generality of paragraph 5 above, there has been no consultation,

communication, agreement or arrangement with any competitor regarding:
a) prices;
b) geographical area where Goods or Services will be rendered [market aliocation}
c) methods, factors or formulas used to calculate prices;

d) the intention or decision to submit or not to submit, a Bid;
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e} the submission of a Bid which does not meet the specifications and conditions of the RFP;

or
) bidding with the intention not winning the Bid.
7. In addition, there have been no consultations, communications, agreements or arrangements with any

competitor regarding the quality, quantity, specifications and conditions or delivery particulars of the

Services to which this RFP relates.

8. The terms of the accompanying Bid have not been, and will not be, disclosed by the Bidder, directly or
indirectly, to any competitor, prior to the date and time of the official Bid opening or of the awarding of
the contract. \

9. I/We am/are aware that, in addition and without prejudice to any other re rovided to combat any
W wili be reported to the
jistrative penaities in terms of

orted to the National Prosecuting

restrictive practices related to bids and contracts, Bids that ar

Competition Commission for investigation and possible impositi
section 59 of the Competition Act No 89 of 1998 and/or j
Authority [NPA] for criminal investigation and/or may be W§ d from conducting business with the
public sector for a period not exceeding 10 [ten] yeWrs in terms of the Prevention and Combating of

Corrupt Activities Act No 12 of 2004 or any ot plicégle legistation.

SIGNED at this day of 2013

SIGNATURE Qéé: SIGNATURE OF RESPONDENT
>

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No TPG CON 036/2013 Page 36 of 58

RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERTOD OF 24 MONTHS
Section 8: CERTIFICATE OF ACQUAINTANCE WITH THE GENERAL BID CONDITIONS -

SERVICES
lappended hereto as Appendix (i}]

'\

NAME OF ENTITY: V
I/We O

with

do
[l the documentation comprising the General
[linsert date] from Transnet SOC Lid for the

I/We confi v en advised that a signed copy of this Schedule can be submitted in lieu of the
entire G Bid Conditions as confirmation in terms of the Returnable Schedule,

<X

ED at on this day of 2013

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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Respondents should also note the obligations as set out in
clause 19 [Terms and Conditions of Contract]

of the General Bid Conditions [4ppendix (i)} which reads as follows:

19.1 The Service Provider shall adhere to the Terms and Conditions of Contract issued with
the Bid Documents, together with any schedule of "Special Conditions” or otherwise
which form part of the Bid Documents. \\

18.2  Should the Respondent find any conditions unaccepts, it should indicate which

lefterficad, Any such subrission shall be subject to Transnet’s Legal Counsel
whao shall determine whether the proposed a/f 1 re acceptable or otherwise, as

conditions are unacceptable and offer alternatives by «lrf'ften suUMnission on its company

the case may be.
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 9: CERTIFICATE OF ACQUAINTANCE WITH THE TERMS AND CONDITIONS OF
CONTRACT FOR THE PROVISION OF SERVICE TO TRANSNET

[appended hereto as Appendix (ii}]

'\

V do

ccumentation comprising the Terms
and Conditions of Contract as received on fnsert date] from Transnet SOC Ltd for
the carrying out of the proposed Service for thve mitted my/our Proposal.

A

I/We furthermore agree that Transnet SO ( ecognise no claim from me/us for relief based on an
allegation that I/we overlooked any T, % nditions of Contract or faifed to take it into account for

the purpose of calculating my/our off§red priges or otherwise.

NAME OF ENTITY:

I/We

hereby certify that I/we acquainted myself/ourselves with 3

1/We confirm having been that a signed copy of this Schedule can be submitted in lieu of the

entire Terms and Condig oMact as confirmation in terms of the Returnable Schedule.

SIGNED at on this day of 2013

F WITNESS SIGNATURE OF RESPONDENT
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 10: RFP DECLARATION FORM

NAME OF ENTITY:

We ! \hereby certify that;
1, Transnet has supplied and we have received appropriate NgsNsgf to any/all questions [as
applicable] which were submitted by ourselves for RFP C purposes;
2. we have received all information we deemed necé @ ¢ the completion of this Request for
Proposal [RFP];

3. at no stage have we received additi ormation relating to the subject matter of this RFP
from Transnet sources, other thg ion formally received from the designated Transnet
contact(s) as nominated in t & ents;

4. we are satisfied, insofyr as is concerned, that the processes and procedures adopted

by Transnet in iss is RFP and the requirements requested from Bidders in responding to

this RFP have

5. further ’
[delete al

n employee or board member of the Transnet Group.

ed in a fair and transparent manner; and

re that a family, business and/or social relationship exists / does not exist

ablel] between an owner / member / director / partner / shareholder of our

If a relationship exists, Respondent is to complete the following section:

-~ NAME OF OWNER/MEMBER/DIRECTOR/
«, TNER/SHAREHOLDER: ADDRESS:

Indicate nature of relationship with Transnet:

[Failure to furnish complete and accurate information in this regard will lead to the disqualification of a

response and may preciiide a Respondent from doing future business with Transnet]
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7. We declare, to the extent that we are aware or become aware of any relationship between
ourselves and Transnet [other than any existing and appropriate business relationship with
Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we

shall notify Transnet immediately in writing of such circumstances.

8. We accept that any dispute pertaining to this Bid will be resolved through the Ombudsman
process and will be subject to the Terms of Reference of the Ombudsman. The Ombudsman
process must first be exhausted before judicial review of a decision is sought. [Refer "Important

Notice to Respondents” overleaf]. \

9.  We further accept that Transnet reserves the right to reverse an a of business or decision
based on the recommendations of the Ombudsman with Wto follow a formal court

process to have such award or decision set aside,

SIGNED at on day of 2013

For and on behalf of AS WITNESS:

duly authorised hereto

Name: Name:
Position: Position:
Signature: Sighature;
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint
in respect of RFPs exceeding R5,000,000.00 [five million S.A. Rand] in value, Shouid a
Respondent have any material concern regarding an RFP process which meets this value
threshold, a complaint may be lodged with Transnet's Procurement Ombudsman for

further investigation.

It is incumbent on the Respondent to familiarise himselflherse{i ith the Terms of

Reference for the Transnet Procurement Ombudsman, details of ch are available for

review at Transnet's website www.transnet.net.

An official complaint form may be downloaded from this wgwglbmitted, together
, to

with any supporting documentation, within the prescrib
rocurement.ombud@transnet.net

For transactions below the R5,000,000.00 [five milli .A. Rand] threshold, a complaint
may be lodged with the Chief Procurem icer of the relevant Transnet Operating

Division.

All Respondents should note that a @ int must be made in good faith. If a complaint is

made in bad faith, Transnet regfrves Yafight to place such a Bidder on its List of Excluded
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 11: BREACH OF LAW FORM

NAME OF ENTITY:

I/We \‘

do hereby certify that I/we have/have not been found guilty duri e preceding 5 [five] years of a
serious breach of law, including but not limited to a breach of th itAyPAct, 89 of 1998, by a court
of law, tribunal or other administrative body. The type of J \ghat the Respondent is required to

disclose excludes refatively minor offences or misdemeanou Waffic offences.

Where found guilty of such a serious breach, p&:
NATURE OF BREACH: O

==

DATE OF BREACH:

Furtherm Qc owledge that Transnet SOC Ltd reserves the right to exclude any Respondent
from theNgiglling process, should that person or entity have been found guilty of a serious breach of law,

trif @ br réyflatory obligation,

R

SIGNED at on this day of 2013

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 12: RFP CLARIFICATION REQUEST FORM

TPG CON No: 030/2013
RFP deadline for questions / RFP Clarifications: Before 12:00 prs on 15 October 2013

TO; Transnet SOC Ltd
ATTENTION: Arthur Mdingi

. '\
EMAIL Arthur.Mdingi@transnet.net V
DATE:
FROM:
TO: Transnet SOC Ltd Q
ATTENTION; Adriano Striglia Q
ransn

EMAIL Adriano.Striglia

DATE: :
FROM: ‘A
X CON- 030/2013

REQUEST FOR RFP CLARIFICATION
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 13: SUPPLIER CODE OF CONDUCT

Transnet aims to achieve the best value for money when buying or selling goods and obtaining services.
This however must be done in an open and fair manner that supports and drives}competitive economy.
Underpinning our process are several acts and policies that any supplier g with Transnet must

understand and support, These are:
s  The Transnet Supply Chain Policy
s  Section 217 of the Constitution - the five pillars of Public P urement and Supply Chain

Management]: fairness, equity, transparency, comps d cost effectiveness;

+  The Public Finance Management Act [PFMA];

e  The Preferential Procurement Policy Fram [PPPFA];

s  The Broad-Based Black Economic Empo nt Act [B-BBEE]; and

. The Prevention and Combating of (
This Code of Conduct has been inclufed in
Transnet’s expectations regardifg the b iour and conduct of its Suppliers.

i5 RFP to formally apprise prospective Transnet Suppliers of

Prohibition of brib i ks, unlawful payments, and other corrupt practices

Transnet is in 0 transforming itself into a self-sustaining State Owned Company [SOC],

actively ¢o logistics industry. Our aim is to become a world dlass, profitable, logistics
organisapln, h, our transformation is focused on adopting a performance culture and to adopt

behgh atgill enable this transformation.

a Transnet will not participate in corrupt practices and therefore expects its Suppliers to act in a

S simitar manner.

+  Transnet and its employees will follow the laws of this country and keep accurate
business records that reflect actual transactions and payments to our Suppliers.

. Employees must not accept or request money or anything of value, directly or indirectly,
to:
- illegally influence their judgement or conduct or to ensure the desired cutcome of
a sourcing activity;
- win or retain business or to influence any act or decision of any decision
stakeholders involved in sourcing decisions; or

- gain an improper advantage.
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e  There may be an occasion when a Supplier is confronted with fraudulent or corrupt
behaviour by a Transnet employee. We expect our Suppliers to use our “Tip-offs
Anonymous” Hot line to report these acts {0800 003 056].

&) Transnet is firmiy committed o the ideas of free and competitive enterprise.

»  Suppliers are expected to comply with all applicable laws and regulations regarding fair

competition and antitrust.

=  Transnet does not engage with non-value adding agents or representatives solely for the

'\

c)  Transnet’s relationship with Suppliers reguires us fo clearly requirements, exchange

information and share mutual benefits.
. Generally, Suppliers have their own business sta 5 ulations. Although

e will not tolerate any illegal

purpose of increasing B-BBEE spend [fronting].

Transnet cannot control the actions of our
activities. These include, but are not limite
- misrepresentation of their profuct [e.g. origin of manufacture, specifications,

intellectual property right;

- collusion;

failure to disclose

aluated and approved before any materials, components, products

rchased from them. Rigorous due diligence is conducted and the

records must be accurate in all material respects.

of interest

S

nfiict of interest arises when personal interests or activities influence [or appear to influence] the
ability to act in the best interests of Transnet. Examples include, but are not limited to:

 Transnet employees awarding business to entities in which their family members or
business associates have an interest

«  Transnet employees having a financial interest in a bidding entity

Bidding entities are required to disclose any interest/s which exist between themselves and any employee

and/or Transnet Board member.
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 14: B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

Based Black £Economic Empowerment {B-BBEE] Status Level of Contribution.

o

1. INTRODUCTION \

1.1 Atotal of 10 preference points shall be awarded for B-BBEE Status {gyeRof Contribution.

1.2 Failure on the part of a Bidder to fill in and/or to sign this fornfgnd subm® a B-BBEE Verification
SOnth

Certificate from a Verification Agency accredited by the can Accreditation System
[SANAS] or a Registered Auditor approved by the

[YRBA] or an Accounting Officer as contemplated |

Regulatory Board of Auditors
(Bose Corporation Act [CCA] together
with the bid will be interpreted to mean th#§ prefei®™e points for B-BBEE Status Leve! of

Contribution are not claimed.

1.3 Transnet reserves the right to require o der, either before a Bid is adjudicated or at any time
subsequently, to substantiate an ' gard to preferences, in any manner required by

Transnet. <

2. GENERAL DEFINITIONS

2.1 “all applicable de value-added tax, pay as you earn, income tax, unemployment

2.2 road-based black economic empowerment as defined in section 1 of the
Bro BlaCk Economic Empowerment Act;
23 0 EE status of contributor” means the B-BBEE status received by a measured entity based
erall performance using the relevant scorecard contained in the Codes of Good Practice
Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black
\\ Economic Empowerment Act;

24  “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by

Transnet for the provision of goods, works or services;

2.5  “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional
discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a
contract;

2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;

2.9 “EME" means any enterprise with an annual total revenue of R5 [five] million or less;
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2.10 “firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs

of any service, for the execution of the contract;

2.11 “functionality” means the measurement according to predetermined norms, as set out in the
bid documents, of a service or commodity that is designed to be practical and useful, working or
operating, taking into account, among other factors, the quality, reliability, viability and durability
of a service and the technical capacity and ability of a bidder;

2.12  “non-firm prices” means all prices other than “firm” prices; \\

2.13 “person” includes reference to a juristic person;

2.14 “rand value” means the total estimated value of a contract § Wrican currency, calculated

at the time of bid invitations, and includes all applicable e duties;

employing another person to support such primary ¢o

2.15 ‘“subcontract” means the primary contractor’s ass asing or making out work to, or

in the execution of part of a project

in terms of the contract;

2.16 “total revenue” bears the same me ssiged to this expression in the Codes of Good

Practice on Black Economic Empo issued in terms of section 9(1) of the Broad-Based

Black Empowerment Act and pi the Government Gazette on 9 February 2007;

2.17 “trust” means the arrangenfent thjpugh which the property of one person is made over or

bequeathed to a trustee g administer such property for the benefit of another person; and

2.18 “trustee” meansy including the founder of a trust, to whom propeity is bequeathed in

order for suchdlro be administered for the benefit of ancther person.

N POINT SYSTEM

taining the highest number of total points for the evaluation criterfa as enumerated

3. ADJUDICATIO

iogp? of the RFP will be awarded the contract, unless objective criteria justifies the award to
bidder.

ference points shall be calculated after prices have been brought to a comparative basis taking

~ into account all factors of non-firm prices and all unconditional discounts.
3.3 Points scored will be rounded off to 2 ftwo] decimal places.

34 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

3.5 However, when functionality is part of the evaluation process and two or more Bids have scored
equal points including equal preference points for B-BBEE, the successful Bid wiill be the one

scoring the highest score for functionality.

3.6 Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.
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4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION
4.1 In terms of Regulation 5(2) and 6(2) of the Preferential Procurement Regulations, 2011,
preference poinis shall be awarded to a Bidder for attaining the B-BBEE status level of

contribution in accordance with the table below;

B-BBEE Status Level of Contributor Number of Points
[Maximum 10}
1 10
2 9
3 e W
4 5
5
6
7 2
8 i
Non-compliant contributor 0

Note: Refer to Section 1 of the RFFP documenig rtheNinformation in terms of B-BBEE ratings.

4.2  Bidders who qualify as EMEs in te
Accounting Officer as contemififated | CCA or a Verification Agency accredited by SANAS or a

e B-BBEE Act must submit a certificate issued by an

Registered Auditor. Regjgtere s do not need to meet the prerequisite for IRBA's approval

for the purpose of co g verification and issuing EME's with B-BBEE Status Level Certificates.

4.3 ust submit their original and valid B-BBEE status level verification

4.4 coRgort®m or joint venture will gualify for points for its B-BBEE status level as a legal

4.5 onsortium or joint venture will gualify for points for their B-BBEE status level as an
nincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if
«, they were a group structure and that such a consolidated B-BBEE scorecard is prepared for every
separate bid,
4.6  Tertiary institutions and public entities will be reguired to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.
4.7 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that does not qualify for at least the same number of points
that such a Bidder qualifies for, unless the intended subcontractor is an EME that has the
capability and ability to execute the subcontract.
4.8 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value of the contract to any other enterprise that does not have an equal or higher B-BBEE status
level than the person concerned, unless the contract is subcontracted to an EME that has the

capability and ability to execute the subcontract.
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5. B-BBEE STATUS AND SUBCONTRACTING

5.1  Bidders who claim points in respect of B-BBEE Status Level of Contribution must

complete the following:

B-BBEE Status Level of Contributor = [maximum of 10 points]

Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table
reflected in paragraph 4.1 above and must be substantiated by means of a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
an Accounting Officer as contemplated in the Ciose Corporation Act. \\

5.2  Subcontracting:
Will any portion of the contract be subcontracted? YES/N ev is not applicable]

If YES, indicate:
()} What percentage of the contract wi subcontracted? %
{ii) The name of the sUDCONTrACOIIMY. .- . - eoerr et ae e et snees sreeeee e
(iiiy The B-BBEE status level g
(iv) Isthe subcontractor a

YES/NO

5.3  Declaration with regard o Col irm

(i) Nam v 107 A (1 O OO OO PO
(i) QVAREeg®Lration NUMDBEL ... e

Company registration NUMDET ... ..ot

q (iv) Type of Company / Firm

\\ oPartnership/Joint Venture/Consortium
oOne person business/sole propriety
aClose Corporations
oCompany (Pty) Ltd
[TICK APPLICABLE BOX]

(v} Describe Principal Business Activities

.................................................................................................................................

{vi} Company Classification
nManufacturer
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(vii) Total number of yvears the company/firm has been in business

nSupplier

riProfessional Service Provider

zOther Service Providers, e.g Transporter, efc
{TICK APPLICABLE BOX]
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BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and 1 /
we acknowledge that:

(i) The information furnished is true and correct.

(i) In the event of a contract being awarded as a resuit of points claimed as shown in
paragraph 6 above, the contractor may be required to furnish documentary proof to the
satisfaction of Transnhet that the claims are correct. \

(i) If the B-BBEE status level of contribution has been claimed or obtaj on a fraudulent
basis or any of the conditions of contract have not been fuiilied, TraNsnet may, in
addition to any other remedy it may have: UV

(a) disqualify the person from the bidding process;

(b) recover costs, losses or damages it has incu @ suttered as a result of that
person’s conduct;

(¢) cancel the contract and claim any s which it has suffered as a result of
having to make less favourable mentS due to such cancellation;

(d) restrict the Bidder or contra
entities, or only the sh

reholders and directors, and/or associated
% d directors who acted in a fraudulent manner,
from obtaining busines§from Jransnet for a period not exceeding 10 years, after
the audi afteram ern r the other side] rule has been applied; and/or

(e) forward them criminal prosecution.
WITNESS
1. ..
\\ 2 SIGNATURE OF BIDDER
2.

DATE:

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No TRPG CON 030/2013 Page 52 of 58

RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 15: CERTIFICATE OF ATTENDANCE OF RFP BRIEFING

It is hereby certified that — \
L N/
: O

Representative(s) of [name of entity]

attended the RFP briefing in respect of the pr d Services to be rendered in terms of this RFP on
20___

C

TRANSNET'S REPB&A RESPONDENT'S REPRESENTATIVE

N

DAT DATE

EMAIL
S Q
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 16: CERTIFICATE OF ACQUAINTANCE WITH SCOPE OF SERVICE

I/We \\

do
hereby certify that I/we acquainted myself/ourselves with all the docu entation&mprising the Scope of
Services for the carrying out of the proposed services for which 1/we edgmy/our Proposal,
I/We furthermore agree that Transnet SOC Ltd shall recognisgrTTS from me/us for relief based on an
allegation that I/we overlooked any provisions of the Specifid @ failed to take it into account for the
purpose of calculating my/our offered prices or otherwi

I/We confirm having heen advised that a sig y of ®his Schedule can be submitted in lieu of the
Scope of service as confirmation in terms @ nable Schedule.
SIGNED at con this day of 2013

SIGNATURE OF RESPONDENT
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RFP FOR THE SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR
EAST LONDON AREA ON AN AS AND WHEN REQUIRED BASIS

FOR A PERIOD OF 24 MONTHS

Section 17: NON DISCLOSURE AGREEMENT

Entered into by and between !\
TRANSNET SOCLTD V
Registration Number 1990/000900/30

and ! O

Registration Number

RFP Number: TP @wzon

A\’
<
<X
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

fthe Company] [Registration No “ ] whose

registered office is at

WHEREAS V

Transnet and the Company wish to exchange Information [as defineg anll it is envisaged that each party

may from time to time receive Information relating to the other Act thereof, In consideration of each

party making available to the other such Information, the pafjies joi agree that any dealings between them
shall be subject to the terms and conditions of this ent which themselves will be subject to the

parameters of the Bid Document.
IT IS HEREBY AGREED

1. INTERPRETATION

In this Agreement:

1.1 Agents mean digftto icers, employees, agents, professional advisers, contractors or sub-
contractors, gganWwggroug member;
1.2 Bid or Bid pc means Transnet’s Request for Information [RFE] Request for Proposal [RFP]

uotation [RFQ], as the case may be;

1.3 Information means any information or other data relating to one party [the
ing Party] and/or the business carried on or proposed or intended to be carried on by that
and which is made available for the purposes of the Bid to the other party [the Receiving
~ arty] or its Agents by the Disclosing Party or its Agents or recorded in agreed minutes following
oral disclosure and any cother information otherwise made available by the Disclosing Party or its
Agents to the Receiving Party or its Agents, whether before, on or after the date of this Agreement,
and whether in writing or otherwise, inciuding any information, analysis or specifications derived

from, containing or reflecting such information but excluding information which:

1.3.1 is publicly available at the time of its disclosure or becomes publicly available [cther than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or

1.3.2 was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by
its written records or other reasonable evidence] free of any restriction as to its use or
disclosure prior to its being so disclosed; or

1.3.3 following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
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the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Party in relation to such information;
1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and
1.5 Information means all information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION

2.1 Ali Confidential Information given by one party to this Agreement [the \Iosing Party] to the
other party [the Receiving Party] will be treated by the Receiving s secret and confidential
and will not, without the Disclosing Party’s written consent, dirﬁlly or in®rectly communicate or

disclose fwhether in writing or orally or in any other manner] CO i#1 Information to any other

2.2 The Receiving Party will only use the Confidential Info or the sole purpose of technical and

2.3 Notwithstanding clause 2.1 above, the Rece Party may disclose Confidential Information:

2.3.1 to those of its Agents who to know the Confidential Information for the sole

Agents are made a e disclosure of any part of the Confidential Information that

the same is confi

uired by law or the rules of any applicable regulatory authority, subject to

2.3.2 to thQe
Q bElow.
2.4 In %t that the Receiving Party is required to disclose any Confidential Information in
a with clause 2.3.2 above, it shall promptly notify the Disclosing Party and cooperate with
thiyDisclosing Party regarding the form, nature, content and purpose of such disclosure or any action

\\ which the Disclosing Party may reasonably take to challenge the validity of such requirement,

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal

proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent

further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall
not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatsoever, beyond those contained in this Agreement.

3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.
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3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request,
of the Confidential Information provided and any copies made thereof and, so far as is reasonably
practicable, of the location of such Confidential Information and any copies thereof.

3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
3.3.1 return all written Confidential Information [including all copies]; and
3.3.2 expunge or destroy any Confidential Information from any computer, word processor or other

device whatsoever into which it was copied, read or programmed by the Company or on its
behalf,

3.4 The Company shall on request supply a certificate signed by a director as t“s full compliance with
the requirements of clause 3.3.2 above.

4. ANNOUNCEMENTS V
4.1 Neither party will make or permit to be made any annou sclosure of its prospective

interest in the Bid without the prior written consent of thg

4,2 Neither party shall make use of the cther party's na
dealings with the other party for publicity or marke@§ng purposes without the prior written consent of

the other party. Q
5. PURATION

The obligations of each party and itsfAge r this Agreement shall survive the termination of any

y information acquired through its

discussions or negotiations between pages regarding the Bid and continue thereafter for a period of

5 [five] years.

6. PRINCIPAL
Each party confirg@ t acting as principal and not as nominee, agent or broker for any other

person and that iQwil sponsible for any costs incurred by it or its advisers in considering or pursuing

the Bid ang”in ing with the terms of this Agreement.
C DAMAGES

g contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing

7. A
\\ other remedies avaitable to it, either at law or in equity, for any such threatened or actual breach of
this Agreement, including specific performance, recovery of damages or otherwise,

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
Section 14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall
observe the provisions of such Act [as applicable] or any amendments and re-enactments thereof
and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against

accidental loss or destruction of, or damage to such data held or processed by them.
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9. GENERAL

5.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Transnet may assign this Agreement at any time to any
member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of

any right, power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by

a court of competent jurisdiction or other applicable authority to be irﬁd, void or cotherwise

unenforceable, and the remaining provisions shall remain enforceable to ullest extent permitted

Wby persons authorised on

nership, joint venture or agency

by law.

9.4 This Agreement may only be modified by a written agreement
behalf of each party.

9.5 Nothing in this Agreement shall constitute the creatig
between the parties.
9.6 This Agreement will be governed by and co in accordance with Scuth African law and the

parties irrevocably submit to the exclusive j ion Of the South African courts.
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1. PRICE ADJUSTMENT FOR INFLATION

The proposed price adjustment indices are as follows.

Prices will be fixed for the duration of twelve (12) months from date of award of contract, thereafter

adjusted as per below.

The proportions used fo calculate the Price Adjustment Factor are: !

Proportion Index prepared by: SEIFSA
linked to index for: V
...... 15%........ "L"is the "Labour index” and shall be the “Cons e Index” for the urban area as

published by SEIFSA, Table 2, CPS40000.

e 0% “P" is the “Plant Index" and shall be theg SA Transport Equipment Index” as
published in the Table 8.2.21, Pl 21

......... 0%........"M" is the "Materials Index" andg Table P: Seifsa index of plant and machinery
cost before installation.

...... 30%........ "F"is the "Fuel index” and@ Table L1: SEIFSA index of road freight costs: Fuel as
sourced from Dep t of Minerals and Energy.

...... 156%........ non-adjustabl

100  Total sum equalx

Respondent’s Signature Date & Company Stamp
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Transnet General Bid Conditions — Services
[October 2012]

1 DEFINITIONS
Where the foliowing words or phrases are used in this Agreement, such words or phrases shall have the
meaning assigned thereta in this clause, except where the context clearly requires otherwise:

1.1 Bid shall mean a Respondent’s tendered response / proposat to a Transnet RFP or RFQ;

1.2 Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Day shall mean any day other than a Saturday, Sunday or public holiday; \

1.4 Respondent(s) shall mean a respondent/bidder to a Bid Document;

1.5  RFP shall mean Request for Proposal;

1.6 RFQ shall mean Request for Quotation;

1.7  RFX shall mean RFP or RFQ, as the case may be;
1.8 Services shall mean the services required by Transnet as §
1.9 Service Provider shall mean the successful Respondgnt;

1.10 Tax Iavoice shall mean the document as requirg

1.11 ‘Fransnet shall mean Transnet S0C Ltd, @

1.12 VAT shall mean Value-Added Ta

amended from time to time.

2 GENERAL
All Bid Documents and sujfequen tracts and orders shall be subject to the following general conditions

as laid down by Transp an¥ared® he strictly adhered to by any Respondent to this RFX.

3 SUBMISSION MENTS
shall hereinafter include reference ta an RFP or RFQ, shall be submitted to Transnet no
e closing date and time- specified in accordance with the directions issued in the Bid

ments. Late Bids will not be considered.
@ ids shali be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Documents with the Bid number and subject marked on the front of the envelope.

3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS
4.1 Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Nop-compliance with this
condition may result in the rejection of a Bid.

4.2 Respondents must note that the criginal Bid forms must be completed for submission and not a

reprocessed copy thereof.
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S

10

4.3  Only if insufficient space has been aflocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the RFX,

BID FEES
5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

praparing and issuing such Bid Documents.
5.2  Only Respondents that have paid the Bid fee and provided proof of payment ‘\n submitting their

Bid will be considered.

VALIDITY PERIOD V
6.1 Respondents must hold their Bid valid for acceptance by Trans e within the requested

6.2 Respondents may be requested to extend their validity %
stich instances, Respondents will not be allowed to cange any aspect of their Bid, unless they are

able to demonstrate that the proposed chan is a direct and unavoidable consequence of

validity period after the closing date of the RFX.
a specified additional period. In

Transnet's extenston of the validity period.

SITE VISIT / BRIEFING SESSION

Respondents may be requested to attendNQ a sje visit where it is considered necessary to view the site

prior to the preparation of Bids, or (ii\gn RFX briefing session when Transnet deems it necessary to provide
Respondents with additional } relevant to the compilation of their Bids. When such visits or
in the Bid Document, Respondents are obliged to attend these

sessions are indicated aggdlo
mmeetings as failure to 0 Wi reglilt in their disgualification.

EMHE CLOSING DATE
required on any aspect of the RFX before the closing date, the Respondent must

the contact person identified in the Bid Document.

Should clatifi
direct s eri

K0! ICATION AFTER THE CLOSING DATE
«,

After the'closing date of a Bid (i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.
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11 RETURNABLE DOCUMENTS
All returnable documents fisted in the RFX Documents must be submitted with Respondent’s Bid. Faiture to
submit mandatory returnabie schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

12  DEFAULTS BY RESPONDENTS
12.1  If the Respondernt, after it has been notified of the acceptance of its Bid fails to:
a) enter into a formal contract when calied upon to do so within such p &3 as Transnet may

specify; or

b) accept an order in terms of the Bid;

)] furnish satisfactory security when calfed upon to do so for Vf the contract; or

d) comply with any condition imposed by Transhet,

Transnet may, in any such case, without prejudice to an @ bgal remedy which it may have,
proceed to accept any other Bid or, if it is necessary t§ do so, call for Bids afresh, and may recover

from the defaulting Respondent any additional urred by Transnet in calling for new offers
referred to as the Service Providgt], o

associated with such Bid or contract,

er the advertised date and hour for the receipt of Bids; or

ot in accepting a less favourable offer.
oPconcluded a contract with Transnet [hereinafter
capacity of agent or subcontractor who has been

12.2  If any Respondent, who has submitted

a) has withdrawn such

b) has, after havi d of the acceptance of its Bid, failed or refused to sign a contract

when calle o do 50 in terms of any condition forming part of the Bid Documents; or
¢} t contract resulting from such Bid in an unsatisfactory manner or has
ndition of such contract; or
d} . promised or given a bribe in relation to the obtaining or the execution of such
as acted in a fraudulent or improper manner or in bad faith towards Transnet or any
~ government department or towards any public body, company or person; or

f} has made any misleading or incorrect statement either

(i} in the affidavit or certificate referred to in dause 18 [Nolice fo Unsuccessful
Respondentsy; or

(i) in any other document submitted as part of its Bid submission

and is ﬁnable to prove to the satisfaction of Transnet that
. it made the statement in good faith honestly believing it to be correct; and
. before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

q) caused Transnet damage, or to incur costs in order to meet the Service Providet's

requirements which could not be recovered from the Service Provider;

h) has litigated against Transnet in bad faith;
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i} has been found guiity by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 ffive] years;
i) has been inciuded as a company or person prohibited from doing business with the public

i3

14

15

16

sector on National Treasury's database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 12.3 befow, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

12.3  Any person or enterptise or company against whom a dedision to blackiist has Aa taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose dealgidh shall be final,

124 Any disqualification [Blacklisting] imposed upon any person or € rise or company, may also
apply to any other enterprise under the same or different names, Mpersons or enterprise

or company {or asscciates thereof] and may also be applied enlor employee of the person

or enterprise or company concerned.

CURRENCY

All monetary amounts referred to in a Bid response Qe in knd, the currency of the Republic of South
RFX.

Africa [ZAR], save to the extent specifically per

PRICES SUBJECT TO CONFIRMATION

14.1 Prices which are quoted subjeggto co ion will not be considered.
14.2  Firm prices quoted for the iy of any resulting order and/or contract will recelve precedence over
prices which are subj uation if this is in Transnet’s best Interests.

ALTERATIONS MA SPONDENT TO BID PRICES

All alterations m
be done by d@letigh the Wicorrect figures and words where required and by inserting the correct figures and

words a tINIfhis concerned. All such alterations must be inltialled by the person who signs the Bid
Doc re to observe this requirement may result in the particular item(s} concerned being
R in tiTe matter of the award of the business.

S

EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shalfl, if requested to do so by the Service Provider, effect payment
overseas directly to the fofeign principal of stich percentage of the contract or order value as may be
stipulated by the Respondent in its- Bid Documents.

16.2 In instances where an overall Rand agreement cannot be concluded Transnet would reguest the
Respondent to give favourable consideration to obtaining forward exchange caver on the foreign
currency portion of the contract at a cost that is acceptable to Transnet to protect itself against any
currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and

also furnish full details of the principals to whom payment is to be made.
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17

18

19

20

16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/for contract price if the increase
in price arises after the date on which agreement on an overall Rand contract has been reached.

ACCEPTANCE QOF BID

17.1  fransnet does not bing itself to accept the lowest priced or any Bid.

17.2 Transnet reserves the right to accept any Bid in whole or in part. \\

17.3  Upon the acceptance of a Bid by Transnet, the parties shall be bound by eneral Bid Conditions

and any contractual terms and/or any schedule of “Special Condition

% e which form part

e or email of the acceptance of

of the Bid Documents.

17.4 Where the Respendent has been informed by Transnet per fgpmgg
its Bid, the acknowledgement of receipt transmitted shall @

t their Bids have not been accepted as soon as
isiness to the successful Respondent all unsuccessful

rded as proof of delivery to the

Respondent.

NOTICE TO UNSUCCESSFUL RESPONDENTS

Unsuccessful Respondents shall be advised in
possible after the closing date of the Bid. O
Respondents shall be informed of the nam@ of the Sliccessfil Respondent and of the reason as to why their

Bids have not been successful.
TERMS AND CONDITTO
19.1 The Service Pro all adhere to the Terms and Conditions of Contract issued with the Bid

Documents, toglel any schedule of “Special Conditions” or otherwise which form part of the
Bid Docu
19.2  Shoulihg?RespOndent find any conditions unacceptable, it should indicate which conditions are
pt nd offer amendments/ alternatives by written submission on its company letterhead.
submission shall be subject to review by Transnet’s Legal Counsel who shall determine

~, ether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Cantract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Intent, shafl constitute a

binding contract until the final contract is signed.

Page 7 of 11




Transnet General Bid Conditions — Services
{October 2012}

21

22

23

24

25

LAW GOVERNING CONTRACT

The faw of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executands shalb be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who s
empowered to sigh any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract. \
IDENTEFICATION

If the Respondent is a company, the full names of the directors shall be st Wid. If the Respondent
is a close corporation, the full names of the members shall be state id. If the Respondent is a
partnership or an individual trading under a trade name, the full n ; partners or of such individual,
as the case may be, shall be furnished.

CONTRACTUAL SECURTTIES *

o so, shafl provide security to the satisfaction of
pr Order.  Such security shall be in the form of an
a gErformance bond [Performance Bond], as the case

0

23.1 The successful Respondent, when called up
Transnet for the due fulfilment of a g

advanced payment guarantee [APGF an
may be, to be furnished by an appgved ghnk, building society, insurance or guarantee corporation

23.2

23.3
234

Ly t n the securities within the prescribed time shall, save where prior extension has been
mwrititie Transnet without notice to the Service Provider to cancel the contract with immediate

g, q::e
53.5 ditionat costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX

251 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.

25.2  Inrespect of foreign Services rendered:
a} the invoicing by a South African Service Provider on behalf of its foreign principal réndering

such Service represents a Service rendered by the principal; and
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b)

the Service Provider's Tax Invoice(s) for the local portion only {i.e. the "commission” for the

Services rendered locally] must show the VAT separately.

26 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1 Method of Payment

a}

b)

)

d)

The attention of the Respondent is directed to the Terms and Conditions of Contract which set

out the conditions of payment on which Bid price(s) shall be based.

However, in addition to the aforegoing the Respondent is invited to l‘ it offers based on

alternative methods of payment and/for financing proposals.
that wilNee applicable to its
’Vted and taken into

ictly in accordance with clause

‘The Respondent is required to give fufl particufars of the ter
alternative offer(s) and the financial merits thereof will

consideration when the Bid is adjudicated.

The Respondent must, therefore, in the first instanc
may preclude a Bid from further

26.1a) above. Fallure to comply with clause $b.1a) e
- consideration.
NOTE: The successful Respondent [the Se ovider], where applicable, shall be required to .

furnish a quarantee covering any adva

ts, as set out in clause 23 above [Contractual

Securities],
26.2 Conditional Discount

Respondents offering pri
a specific period are &
Transnet of the SgficgyPr

Invoice is corr

Invoic

£

wich are subject to a conditional discount applicable for payment within
e conditional period will be calculated from the date of receipt by
r's month-end statement reflecting the relevant Tax Invoice(s) for
PNy the conditions of the order or contract have been fulfiffed and the Tax
respects in terms of the contract or order. Incomplete and/or incorrect Tax

ha eturned and the conditional discount period will be recalculated from the date of
e gorrect documentation.
EQUIREMENTS

2t eriad Contracts
It will be a condition of any resuiting contract/order that the delivery period embodied therein will be

governed by the provisions of the Terms and Conditions of Contract.

27.2  Progress Reports
The Service Provider may be required to submit periodical progress reports with regard to the defivery

of the Services.

27.3 Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The “Tofal or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

28.1

29.2

29.3

29.4

S

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS O
d
he

Specifications
The Respondent shoufd nete that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, it is required to tender for the Services

strictly in accordance with the specifications supplied by Transnet. \

Copyright
Copyright in plans, drawings, diagrams, specifications and documagts compied by the Service

Provider for the purpose of contract work shall be governed by the J7ge: roperty Rights section
in the Terms and Conditions of Contract.

directty by the principals or by its South
uisition Coundit or to a designated official

Bids submitted by foreign principals may be fo
African representative or agent to the Secret
d in the Bid Documents.

In the case of a representative or proof must be submitted to the effect that such

representative or agent has been ¢

of Transnet according to whichever officer jemage

submit such authorisation by

Republic of South sentatives or agents must compile the Bids in the names of such

principals and sigp t on hehalf of the latter.

South African Rgpr ves or agents of a successful foreign Respondent must when so required
enter in tract in the name of their principals and must sign such contract on behalf of
the la every such case a legal Power of Attorney from their principals must be furnished to

@ e South African representative or agents authorising them to enter into and sign such
ct.

Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Dotuments.

c} If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the
domicilivm citandrf et executandi as provided for in the Terms and Conditions of Confract.
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29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic

funds transfer [EFT):
) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b} funds are to be transferred to the credit of its South African agent or representative, in which

case the name and branch of such bank shall be furnished. \
30 CORNFLICTY WITH BID DOCUMENT

Should a conflict arise between these General Bid Conditions and the Bid D%ent ed, the conditions

stated in the Bid Document shall prevail, E

000c000G0000
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1 INTRODUCTION
When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Cenditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such wor "‘phrases shall have the
meaning assigned thereto in this clause, except where the context clearly s otherwise:

2.1 AFSA means the Arbitration Foundation of South Africa; V
2.2  Agreement means the Agreement and its associaly andfor annexures and/or

the Services and such special

appendices, including the Work Order(s), specifi
conditions as shall apply to the Agreement, togethe = General Tender Conditions and any

additional provisions in the associated bid docur§ents tendered by the Service Provider [as agreed
in writing between the Parties], which ¢ jve d exclusively govern the provision of Services

by the Service Provider to Transnat;
2.3 Background Intellectual Pro @ns all Inteffectual Property introduced and required by
ro

either Party to give effect to fhei ions under the Agreement owned in whole or in part by
or licensed to either Pargy or t iliates prior to the Commencement Date or developed after

the Commencement herwise pursuant to the Agreement;

2.4 Business Day, Mondays to Fridays between 07:30 and 16:00, excluding public holidays

as proclai uthy Africa;
2.5 mmﬁn ate means [#], notwithstanding the signature date of the Agreement;
iglen

2.6 f Information means any information or other data, whether in written, oral,
in any other form such as in documents, papers, memoranda, correspondence,
oks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor's certificates, which a Party discloses or provides to the other
~ Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which ctherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c} private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d} any infarmation disclosed by either I"-‘arty and which is clearly marked as being confidential
or secret;

e) information relating o the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7

2.8

2.9

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

q) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes; \\

b)) Copyright works;

k) commercial, financial and marketing information;

)] data concerning architecture, demonstrations, toolg an Mes, pracesses, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, fun @ and technical requirements and
specifications of the disclosing Party;

n) information concerning fauits or 51 ods, equipment, hardware or software or the

incidence of such faults or defggl

o) information concerning &, Fees and / or costs of the disclosing Party or its

authorised Subcontrad eir methods, practices or service petrformance levels

actually achieved

Copyright means th in expressions, procedures, methods of operations or mathematical

concepts, compfiter m codes, compilations of data or other material, literary works, musical
works, arti ks, gound recordings, broadcasts, program carrying signals, published editions,
photograpiic Wgrks, or cinematographic works of the copyright owner to do or to authorise the

in acts specified in respect of the different categories of works;
eans any breach of the obligations of either Party [including but not limited to
ental breach or breach of a fundamental term] or any Default, act, omission, negligence or
tement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable{s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;
Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;
Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order{s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to time;
Foreground Intellectual Property means alt Intellectuat Property developed by either Party

pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

221

2.22

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

Know-How means afl Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and th ‘ﬁrd Party Materials;
Parties mean the Parties to the Agreement together with their subsBliaries, divisions, business
units, successors-in-title and their assigns;

Party means either one of these Parties;

Patents mean registered Patents and Patent applicationg, o tter have proceeded to grant,
and includes a right granted for any inventions, prod @ esses in all fields of technology;

Permitted Purpose means any activity or profess to oelindertaken or supervised by Personnel
he Agreement, for which purpose authorised
ormation or Intellectual Property is a prerequisite in

or employees of one Party during the t
disclosure of the other Party’s Confiden

order to enable such activity or pr ccomplished;

Personnel means any partngf, em ., agent, consultant, independent associate or supplier,
Subcontractor and the staff uchySubcontractor, or other authorised representative of either

Party;
Purchase Ord an® official orders issued by an operating division of Transnet to the
Service Provj the provision of Services;
Service( #], the Service(s) provided to Transnet by the Service Provider, pursuant to

theVo er(s) in terms of the Agreement; A
2.23 aSeNlice glevel Agreement or SLA means the processes, deliverables, key performance

2.25
2.26

2.27

rs and performance standards relating to the Services to be provided by the Service
vider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Setvice
Provider the Services or any part thereof;
Subcontractor means the third party with whom the Service Provider enters into a Subcontract;
Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and technigues]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services;
Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;

Page 5 of 22



Standard Terms and Conditions of Contract
Services [April 2013}

2.28

2.29

2.30

2.31

Third Party Material means software, software development toofs, methodofogies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order{s) means a detailed scope of work for a Service requi‘\ by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service§fo Transnet, which may be

appended to the Agreement from time to time.

INTERPRETATION V
3.1 Clause headings in the Agreement are included for gfSCN rence anly and do not form part of

3
the Agreement for the purposes of interpretation o & other purpose. No provision shall be
construed against or interpreted to the disadW§antage of either Party hereto by reason of such
Party having or being deemed to have re drafted such provision.
3.2 the Agreement, other than those defined under the
kn its plain English meaning, and those terms, words,
ement will be interpreted in accordance with the generally
3.3  Areference to the si incorporates a reference to the plural and vice versa.
3.4  Areference a sons incorporates a reference to legal persons and vice versa.
35 Arefere ular gender incorporates a reference to the other gender.
4 NATUR PE
4.1 ment is an agreement under the terms and conditions of which the Service Provider will
e for the provision to Transnet of the Services which meet the requirements of Transnet,
e delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
\\ and executed by the Service Provider, in accordance with the Agreement.
4.2 Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).
4.3  Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.
4.4 During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Controf] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.
4.5 Insofar as any term, provision or condition in the Work Crder(s) conflicts with a like term,

provision or condition in the Agreement andfor a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

5.1

5.2

6.1

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) fif any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used is
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shalt be extended by a period equal to the period of

that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute ‘}tnership between the

Parties, or constitute or be deemed to constitute the Parties as ts or employees of one

another for any purpose or in any form whatsoever.
Neither Party shall be entitled to, or have the power or authori M into an agreement; in the

king on the other's behalf; or

name of the other; or give any warranty, representatigiing

create any liabflity against the other or bind the o @ edit in any way or for any purpose

whatsoever.

WARRANTIES

The Service Provider warrants to T| i

a) it has full capacity andgfiuth enter into and to perform the Agreement and that the

Agreement is executed Ny a dly authorised representatives of the Service Provider;

obligations under the Agreement and any annexure, appendix or

Il due skill, care and diligence;

ely responsible for the payment of remuneration and associated benefits, if
rsonnel and for withholding and remitting income tax for its Personnel in

a its
mafice with any applicable laws and regulations;
0

c) it wi

ill procure licences for Transnet in respect of all Third Party Material detailed in the
rk Order(s), and will procure the right for Transnet to take such copies [in whole or in

2 part] of such Third Party Materials as it may reasonably require for the purposes of back-

6.2

6.3

up for archiving and disaster recovery; and
e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.
The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedufe and/or Work Crder.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.5

6.6

6.7

6.8

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval

of the Service Provider, \
The Service Provider shafl advise Transnet of the effects of any sfeps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost ications or any disruption

or delay in the performance of the Services. The Paities a at agy changes to the Services,

including the charges for the Services or any timetables f the Services, will be agreed

in accordance with the change control procedurs
Change Controf].

The Service Provider warrants that:

a) it has, using the most up-to-da @n
' w all viruses known by the Service Provider at the date

b) at the time of deliverfto TPnsnet, the Materials do not contain any trojan horse, worm,
mb, back door, trap door, keys or other harmful components.

that, in the event that a virus is found, it will at its own expense use
sist Transnet in reducing the effect of the virus and, particufarty in the

are available, tested for [and defeted] ail commonly

known viruses in the Mate

of the relevant Work

logic bomb, time
The Service Prov

its best endg@o
event { ses loss of operational efficiency or loss of data, to assist Transnet to the

samg e itigate such losses and to restore Transnet to its original operating efficiency.

rovider undertakes to comply with South Africa’s general privacy protection in terms
ifn 14 of the Bill of Rights in connection with the Agreement and shali procure that its
nnel shall observe the provisions of Section 14 {as applicable] or any amendments and re-

nactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the National Raflway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable} to raflway safety reguirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/for regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7 TRANSNET’'S OBLIGATIONS

7.1 Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

7.2 The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above. \

7.3 Subject to dause 13 [fService Provider’s Personnel], Transnet agr s\to provide the Service

Provider or its Personnel such access to and use of its facilities as is n ary to allow the Service

Provider to perform its obligations under the Agreement. V

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1  The Service Provider shall:
a) respond promptly to all compfaints a%ies from Transnet;
b} inform Transnet immediately of qut r complaint arising in relation to the provision

of the Services;
c) conduct its business i @ al manner that will reflect positively upon the Service

Provider and the Servi®g Provipier’s Services;

d) keep full recgrdsNglearly indicating all transactions concluded by the Service Provider
relating todle ance of the Services and keep such records for at least 5 [five] years
from tig dgpe ofN®ch such transaction;

% all times maintain in full force and effect, any and all licences, permits and
eNke @huired under applicable laws for the provision of the Services and the conduct of

€) o
h
he iness and activities of the Service Provider;

serve and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
& Act, 85 of 1993;
g) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and
h) ensure the validity of all renewable certifications, including but not fimited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any llability
and without prejudice to any claims which Transnet may have for damages against the
Service Provider.
8.2  The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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S

9.1

9.2

9.3

c)

d)

g)

h)

)

endeavour to provide the highest possible standards of service and professionalism, with a
reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meet agreed deadiines;

treat its own Personnel, as well as all Transnet’s officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination {as further referred to in dause 22 — Equality and Diversity;

treat all enquiries from Transnhet in connection with the Services with courtesy and respond

to all enquiries promptly and efficiently. Where the Seivice Pro@r is unable to comply
with the provisions of this clause, the Service Provider will advisfTransnet of the delay and
the reasons therefor and will keep Transnet informed, of progMgs made regarding the
enquiry; V

when requested by Transnet, provide clear and
Information, except where a non-disclogure u
the Parties;

not allow a conflict of interest to p between its own interests {or the interests of any
of Transnet;

of its other customers] and @
not accept or offer, gor all8 duce or promote the acceptance or offering of any

gratuity, enticement, i tiy or gift that could reasonably be regarded as bribery or an

rmation regarding the Service

Provider's own policies and procedures, e ow-How and other Confidential

ing has been entered into between

attempt to ot exert undue influence over the recipient;

not misl or its officers, employees and stakeholders, whether by act or

act in an unethical manner or do anything which could reascnably be

ed’to damage or tarnish Transnet’s reputation or business image; and

ediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
hich it becomes aware in connection with Transnet or the provision of Services.

S AND EXPENSES

In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save for those
materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Wark

Order [which will be invoiced to Transhet at cost].

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service

Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a)
b}
©)
d)

are agreed by Transnet in advance;
are incurred in accordance with Transnet's standard travel and expenses policies;
are passed on to Transnet at cost with no administration fee; and

will oniy be reimbursed if supported by relevant receipts.
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10

11

12

9.4 Al Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

10.1  Transnet shall pay the Service Provider the amounts stipufated in the refevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

10.2 Transnet shall pay such amounts to the Service Provider, upon receipt (a valid and undisputed
Tax Invoice together with the supporting documentation as specified § e Work Order appended
hereto, once the valid and undisputed Tax Invoices, or such porti he Tax Invoices which are
valid and undisputed become due and payable to the Servidg Provider®or the provision of the
Services, in terms of clause 10.4 below. V

10.3  All Fees and other sums payable under the Agreem lusive of VAT, which will be payable
at the applicable rate.

10.4  Uniess otherwise provided for in the Work er(s) appended to the Agreement, Tax Invoices
shall be submitted together with a gy®Ngh-ery statement. Payment against such month-end
statement shall be made by Transpg * 30 [thirty] days after date of receipt by Transnet of
the statement together with all va @ isputed Tax Invoices and supporting documentation.

10.5 Where the payment of any
accordance with this cguse
outstanding amoun Standard Bank of South Africa’s prime rate of interest in force, for the

e Service Provider shall be entitled to charge interest on the

period from tl e of payment until the outstanding amount is paid.

than 2 [twol months prior to any proposed Fee adjustment, the Parties shall commence
egotiations for Fees for the next period or as otherwise indicated and appended hereto.

3 Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitied to submit this matter to dispute resolution in accordance with
clause 25 of this Master Agreement [Dispute Resolution].

INTELLECTUAL PROPERTY RIGHTS

12.1 Title to Confidential Information
a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Inteliectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider's Background Intellectual Property shall remain vested in the Service Provider,

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectuat Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.
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12.2

12.3

d)

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent

that such access is required.

Title to Intellectual Property

a)

b)

e)

All right, title and interest in and to Foreground Intellectual Pr &ty prepared, conceived
or developed by the Service Provider, its researchers, agents §nd employees shall vest in
Transnet and the Service Provider acknowledges that it has n im of any nature in'and
to the Foreground intellectual Property. The Service

or after the termination or cancellation of

ider ghall not at any time during
ent dispute the validity or

any person to do so.

Transnet shall be entitled rotection in respect of the Foreground Intellectual

Property anywhere in it shall decide in its own absolute discretion and the
Service Provider shallkeasongbly assist Transnet in attaining and maintaining protection of

the Foreground ¥gtelle roperty.

Where the F nd Inteliectual Property was created by the Service Provider or its

rescaghler
5 D i or decides to discontinue the financial support of the prosecution or
i ce of any such protection, Transnet shall notify the Service Provider who shall
the right of first refusal to file or continue prosecution or maintain any such

ts and employees and where Transnet elects not to exercise its option to

plications and to maintain any protection issuing on the Foreground Intellectual
Property.
No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
sign all documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intellectual Property to Transnet.
Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Inteliectual Property.

Title to Improvements
Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property andfor Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
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124

12,5

Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
andfor modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it gecomes aware of any
party so acting, and shall provide Transnet the information with s t‘assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent su X! party from so acting.
Unauthorised Use of Intellectual Property y
a) The Service Provider agrees to notify Transnet i 5 ny conflicting uses of, and

applications of registrations of Patents, 03 Trade Marks or any act of
infringement, unfair competition or passing olving the Intellectual Property of
Transnet of which the Service Provider Wcquires knowledge and Transnet shall have the
right, as its own option, to proce in y party infringing its Intellectual Property.

2 discretion of Transnet to determine what steps shall
g %. e Service Provider shall co-operate fully with Transnet,

measure including legal action to bring any infringement of

b) It shall be within the sole a

be taken against the infj
at Transnet's cost, in Whateve
illegal use to an

c) The Servi - shall cooperate to provide Transnet promptly with all relevant

ascertajyfébl

re commenced by Transnet alone, Transnet shall be responsible for all
ut shall be entitted to all damages or other awards arising out of such

dings. If proceedings are commenced by both Parties, both Parties will be
regnonsible for the expenses and both Parties shall be entitled to damages or other awards

arising out of proceedings.

180> SYQVICE PROVIDER'S PERSONNEL

13.1

13.2

13.3

The Service Provider's Personnel shall be regarded at all times as employees, agenis or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the
degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any
other country in which the Services are to be performed.

The Service Provider wifl ensure that its Personnel comply with all reasonable reguirements made
known to the Service Provider by Transnet concerning conduct at any Transhet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety reguirements]. The
Service Provider will ensure that such Personnel at alf times act in a lawful and proper mannet in

accordance with these requirements.
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13.4 Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on

135

behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the S‘rvice Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel &gned are in any respect
unsatisfactory, including where any such Personnel are, or are ed to be or have been
absent for any period, then the Service Provider will promptly s%e acement of equivalent

n

calibre and experience, and any such replacement shall b ed by Transnet prior to
commencing provision of the Services, such approval u sonably withheld or delayed.

14  LIMITATION OF LIABILITY

141

14.2

14.3

14.4

14.5

14.6

Neither Party excludes or limits liabifity to ¢ Party for:

a) death or personal injury due to n ce; or

b) fraud.

The Service Provider shall ind@mnify eep Transnet indemnified from and against liability for
damage to any Transne prop hether tangible or intangible] or any other loss, costs or

ct 1o the extent that it results from any act of or omission by the
sonnel in connection with the Agreement. The Service Provider's liability

damage suffered by
Service Provider,
arising out layse 14.2 shall be limited to a maximum amount payable in respect of any

one occu series of related occurrences in a single calendar year, such amount to be

always to clauses 14.1 and 14.2 above, the liability of either the Service Provider or
nsr under or in connection with the Agreement, whether for negligence, misrepresentation,
ach of contract or otherwise, for direct loss or damage arising out of each Default or series of

related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the

schedule or Work Order to which the Default(s) relates.

Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event

shall either Party be liable to the other for indirect or consequential loss or damage or including

indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of liabilty in clause 14.4 above is void or unenforceable, either

Party’s total liabitity for all loss or damage under the Agreement shall be as provided in clause

14.3 above.

Nothing in this clause 14 shall be taken as limiting the Hability of the Service Provider in respect of

clause 12 fintelfectual Property Rights] or clause 16 [Confidentiality]
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15 INSURANCES

15.1  Without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage o property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

15.2 The Service Provider shall arrange insurance with reputable insurers and ‘m produce to Transnet
evidence of the existence of the policies on an annual basis within 3 [‘ﬂrty] days after date of

policy renewals.

15.3 Subject to clause 15.4 below, if the Service Provider fails to g adeguate insurance under this

Service Provider's liability. Transnet assumes nd responsibility for such insurance being adequate

to protect all of the Service Provider’s liajy

154 ives written notice from its insurers advising of the

0 in clause 15.1 above or if the insurance ceases o be

16  CONFIDENTI

erdby undertake the following, with regard to Confidential Information:

ngt to divulge or disclose to any person whomsoever in any form or manner whatsoever,
ither directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance

Q with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other

Parly, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;
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d)

e)

9)

h)

i)

R\

16.2

k)

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware discfosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreem n‘ shall be dealt with as
“restricted” or shall be dealt with according to any other approf§iate level of confidentiality
relevant to the nature of the information concerned, agreed 1t the Parties concerned

er person subject to their
with regard to any matter related to the Agres

has first been obtained from the Party fir§ disclosing such information;

and stipulated in writing for such information in such

the Parties shall not make or permit to be mad

control, any public statements or issue press

each Party shail be entitled to digfios® suciMaspects of Confidential Information as may be

y to the extent necessary for the Permitted Purpose, and is
of the confidential nature of the Confidential Information and the

loyees or constiltants honour such obligations;

ens
ea % ali notify the other Party of the name of each person or entity to whom any
ntial Information has been disclosed as soon as practicable after such disclosure;

e Party shall ensure that any person or entity to which it disctoses Confidential
nformation shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,

officers or agents are reguired to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a)

b)

c)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or

cah be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or
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d) is independently developed by a Party as proven by its written records.

16.3 This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without fimitation all corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver a ‘&)r‘tion of the Service, as

required by the terms of the Agreement or Work Order, Transnet may canWel the Agreement or Work

Order in so far as it relates to the unexecuted work or rejected portiog of the
the provision of any remaining commitment shall remain subject in M

ice, and, in such event,
to these conditions.

TERM AND TERMINATION

18.1 Notwithstanding the date of signature hereofgthe ncement Date if the Agreement is [e]

and the duration shall be for a [e] [{e]] iod, expiring on {e], unless:

a) the Agreement is terminated g r Party in accordance with the provisions incorporated

herein or in any schedules @ es appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement ig exte t Transnet’s option for a further period to be agreed by the
Parties.

18.2 Either Party e te the Agreement forthwith by notice in writing to the other Party where
the other as gommitted a material Default and, where such Default is capable of remedy,
Y

such Default within 30 [thirty] days of receiving notice specifying the Defauit

has faile§ to
ap roNNy i{s remedy.
18. r P may terminate the Agreement forthwith by notice in writing to the other Party when
e

r Party is unable to pay its debts as they fall due or commits any act or omission which
ould be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended
from time to time], or if any action, application or proceeding Is made with regard to it for:
a) a voluntary arrangement or composition or reconstruction of its debts;
b) its winding-up or dissolution;
<) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or
d) any similar action, application or proceeding in any jurisdiction to which it is subject.

18.4 Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.

18.5 Transnet may cancel any schedule or Work Order hereto at any time on giving the Service

Provider 30 [thirty] days’ written notice.
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18.6  Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30

[thirty] days prior written notice thereof to the other Party.

19  CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

19.4

19.5

19.7

Termination in accordance with clause 18 /Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider yilt immediately deliver
up, and procure that its Personnel will immediately deliver up to Trags ﬂ, all Deliverables and
property belonging to Transnet {or, in the event of termination Work Order, such as is
relevant to that Work Order] which may be in the possessiogof, or uMder the control of the
Service Provider, and certify to Transnet in writing that thig has Me.

efWred To in clause 19.2 above are in

°

Transnet with unencrypted copies of the samepn magf€tc media and will irretrievably destroy

To the extent that any of the Deliverables and prop
electronic form and contained on non-detachable sto es, the Service Provider will provide
and delete copies so held.

In the event that the Agreement is {gm d by the Service Provider under clause 18.2 [7erm

3
[Term and Termination], Tgnsnhel
bas ing to the work undertaken by the Service Provider up until

and Termination], or in the event { or® Order is terminated by Transnet under clause 18.5

pay to the Service Provider all outstanding Fees

[apportioned on a pro r
the date of such ter

. Transnet will also pay the costs of any goods and materials ordered

by the Service P tion to the such work for which the Service Provider has paid or is

legaily oblig y, in which case, on delivery of such goods or materials, the Service Provider

will prom fiv ch goods and materials to Transnet or as it may direct.

The s OF clauses 1 [Definitions], 6 [Warranties], 12 [Inteflectus! Property Rights), 14

ion of Liability], 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute
sogln] and 29 fGoverning Law] shall survive termination or expiry of the Agreement.

gither Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b} either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or

c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

amended from time fo time];
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23

then the other Party shall be entitfed, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or nc‘&ion.

N? any failure or delay in the
t caused by an act of force

ut, industrial dispute, government

FORCE MAJEURE

21.1 Neither Party shall have any claim against the other Party
performance of any obligation of either Party under t
majeure such as acts of God, fire, flood, war,

action, laws or regulations, riots, terrorism or givil diy ce, defaults, delays or discontinuance
on the part of independent contractors, rs, or other circumstances or factors beyond the
reasonable control of either Party, an = ex@gnt that the performance of obligations of either

Party hereunder is delayed by the aforegoing, any period stipulated for any such

performance shall be reasonab
21.2  Each Party will take all reas@nable gfeps by whatever lawful means that are available, to resume

fult performance as sofjg as p¥®@cable and will seek agreement to modification of the relevant

provisions of the Ag t in order to accommodate the new circumstances caused by the act of

90 fnine
the Agr

EQUA@D IVERSITY
2 he ice Provider will not victimise, harass or discriminate against any employee of either Party

o the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision

fails to agree to such modifications proposed by the other Party within
of the act of force majeure first occurring, either Party may thereafter terminate

immediate notice.

applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or cther forms of
compensation and selection for training.

22.2  Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof.

NON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

23.2  Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.
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24  PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.
25  DISPUTE RESOLUTION

25.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

25.2 If the dispute has not been resolved by such negotiation, either of t‘\’arties may refer the
dispute to AFSA and notify the other Party accordingly, which adings shall be held in
Johanneshurg.

25.3  Such dispute shall be finally resolved in accordance wit e»AFSA by an arbitrator or
arbitrators appointed by AFSA,

25.4 This clause constitutes an irrevocable consent by the @ to any proceedings in terms hereof,
and neither of the Parties shall be entitled to wiladraw from the provisions of this clause or claim
at any such proceedings that it is not bo lause 25.

25.5 This clause 25 is severable from the Q}e Agreement and shall remain in effect even if the
Agreement is terminated for any te a

25.6 This clause 25 shall not precl@r arty from seeking urgent relief in a court of appropriate
jurisdiction, where grounfg for u exist.

26 ADDRESSES FOR NO
26.1 The Parties Aggeement select the physical addresses and facsimile numbers, as detailed
spective addresses for giving or sending any notice provided for or required
e figreement, provided that either Party shall be entitled to substitute such other
or facsimile humber, as may be, by written notice to the other:
E (i For legal notices: fe]
eQ ’

Fax No. [e]

Attention: Legal Counse!
(i)  For commercial matters: {®]
Fax No. [#]
Attention: [e}
b) The Service Provider
)] For legal notices: [*]
Fax No. [e]

Attention; [e]

(ii) For commercial matters: [e]
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28

26.2

26.3

Fax No. [e]
Attention: [e]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.
Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as eviden? by a fax confirmation
printout, provided that such notice shall be confirmed by prefid registered post on the
date of dispatch of such fax, or, should no postal facilities be ble on that date, on the

next Business Day. V

WHOLE AND ONLY AGREEMENT
27.1 The Parties hereby confirm that the Agreement @ s the whole and only agreement

between them with regard to the subject matterfof the Agreement.

27.2 The Parties hereby confirm that the Agr t rofgaces all other agreements which exist or may
have existed in any form whatever hem, with regard o the subject matter dealt with in
the Agreement, including any appendices, schedules or Work Order(s) appended
hereto.

AMENDMENT AND CHAN

28.1  Any requiremen m&dment or change fo the Agreement or to a Work Order shall only be
vailid if i is,i gned by both Parties and added to the Agreement as an addendum
hereto.

28.2 Int the?Parties cannot agree upon changes, the Parties shall in good faith seek to agree
& posed changes using the dispute resoEUtion procedures in clause 25 [Dispute Resolution).

29.1

Change of Law

In the Agreement, uniess the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 fDispute Resolution] above.
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COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same instrument. Either Parly may enter into the Agreement by signing any such

counterpart.

000000000
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SUPPLY & DELIVERY OF EARTHMOVING EQUIPMENT AND SERVICES FOR EAST LONDON
AREA ON AN AS AND WHEN REQUIRED BASIS

Appendix (iii)

SCOPE OF SERVICES | Q

BLE ONTENTS
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Transnet SOC Lid
Scope of Services

RFP NO. TPG CON 030/2013

Note

For the purposes of this document, any reference to afthe “Contractor” shall be construed to mean a
reference to a Respondent (in terms of this RFP) andfor to a successful Respondent (to whom the
business is to be awarded), as so indicated by the context hereinafter.

1. GENERAL DESCRIPTION OF THE SERVICES }\

The Confractor supplies the Equipment and ensures that the Equipment

the Equipment are maintained in good repair, condition and working The

Contractor pays for all fuel, insurance, maintenance, servicing, lulgicants, spbre parts
N D?t

and other items necessary to maintain and keep the Equipmen
Equipment in good repair, condition and working order.

The Contractor provides the Equipment full of fuet and w tained working

order.

The Contractor provides an Operator together4miligan Operator's Manual with the
Equipment at the point of delivery as well hecR¥ist’ on daily maintenance
procedures.

from the Purcha ed Site, as per the SAP Purchase Order reguest from the
Furchaser. Unl erwiSe specifically provided, unltoads and loads the Equipment at the site

as per & e Purchasers Representative, where required
2, DEFINITI

Hire means the hire of Equipment with the Operator and without fuel but
a, including costs such as insurances, grease, il and maintenance of Equipment,

Equipment means the item of equipment as specified in Annexure D, Pricing List
and Appendix iii Scope of Services, including an Operator.

Long Term Hire means a period of hire exceeding five (5) consecutive working
days.

Mobitisation and Demobilisation charge means the price to be charged by the
Confractor as specified in Annexure D, Pricing List, to mobilise and transport the
Equipment to the Designated Site and de-mobilise and transport the Equipment from
the Designated Site.

Normal Rate means the rate for the Equipment and Operator when the Equipment
is operating in normal Working Hours as specified in Annexure D, Pricing List.

Operator means the competent person in terms of the OSHA Act, provided and
remunerated by the Contractorto operate the Equipment.
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3.
>

aj

b}

c

d)

Overtime means the time the Equipment is operated ouiside of the Working Hours
as specified in Annexure D, Pricing List,

Overtime Rate means the rate for the Equipment and Operator when the
Equipment is operating outside of Working Hours as specified in Annexure D, Pricing
List and Scope of Services, Appendix iii.

Short Term Hire means a period of hire less than or not exceeding 5 consecutive
working days.

Standby Rate means the hire rate for the Equipment as specified in Aanure D,
Pricing List, which is payable during Standby Time.

Standby Time means that part of the Working Hours during which the ipment is

on standby at the Designated Site but no work is available, V

Idle Time means that when the Equipment is prevente nged inclement

% of the hire rate.

weather from working for a complete week, the chargg

Services include the hire of Equipment for consfuction O™Mmaintenance and may be

with or without an Operator,

Transport Charge means if more thg esignated Site is specified in Appendix

ili Scope of Services to transport thd @

Designated Site.

ertt from one Designated Site to another

Wet Hire means the rat&vhich des an operator, wages, insurances, fuels and

all other operating and ad costs relevant to the operation of the Equipment.

Working Ho e hours of the Purchaser® normal working day at the
Designate o) gnated Sites as specified in Appendix iii Scope of Services,

during wwhicRthe ipment is required for hire by the Purchaser.

ON OF EQUIPMENT

The Contractor.

Complies with all legislative and Transnet's Occupational Health, Safety and Environmental
requirements, including:
» Equipping the Equipment with an audible reversing warning device, amber rotating
lights and any other safety equipment necessary to comply with applicable legislation;
e Provides Safe Operating Procedures for the Equipment;

Ensures that the Equipment has a current certificate of roadworthiness and is registered and
fitted with registration plates to clearly identify it if the Equipment is to be driven on public
roads;

Undertakes scheduled servicing and maintenance off site, ensuring that the Equipment
maintains reliability, productivity and aperational efficiency;

Makes available daily check sheets for each day the Equipment is engaged;
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e)

d)

€)

f)

9)

h)

K)

n)

0)

Makes available upon request service records relating to the maintenance, servicing and
operation of the Equipment; and

Supplies and store all fuel, oil, grease, replacement parts and all other things necessary for the
continuous and efficient operation of the Equipment.

OPERATION OF EQUIPMENT

\

The Contractor ensures that all Operators: \

Comply with Transnet Safety Procedures and any site specific Haz anagement Plans,

Safety and Environmental Plans; V
ar the equipment;

Are supplied with personal protective equipment and the Op

Have all appropriate ficenses and certificates and ined in the operation of the

Equipment;

Have a minimum of three years' experien

istation, awards and the lawful requirements of
ork under this Agreement;

Comply with the requirements of all
the public or other authorities a

Minimise detrimental effegts o nvironment and work in accordance with Transnet’s
Health and Safety Specjficalon;
HAS- STD-0001 and En ntal Best Practice for Construction.

Co- operate witl other” Suppliers/ Contractors and Transnet employees during the course of

work

Appoi t ettef for construction vehicle and/ mobile plant inspectaor.

oin t letter for construction vehicle and /mobile plant operator.

Proof of competency for the construction vehicle and /mobile plant operator.

Proof of competency for the construction vehicle and /mobile plant inspector if different from

the operator.

Proof_of competency for engineer (for maintenance/ servicing purposes).

Valid Certificate of fitness for construction vehicle and /mobile plant operator.

Valid load test certificate for Lifting Machines.

r

Service/ Maintenance record for construction vehicles and mobile plants as per manufactures
specification i.e. at specific kilometres or man hours.
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p)
5.
a)
b)
c)
d)
S
6.

Daily inspection registers for all construction vehicles and mobile planis.
OPERATOR, CHANGE OF EQUIPMENT OR OPERATOR

The Contractor must use its best endeavours to provide the nominated Operator. The
Contractor notifies the Purchaser's Representative of any change of the nominated Operator.

The Contractor must not remove the Operator or Equipment from a Desighated Site without
the approval of the Purchaser's Representative.

The Operator will be under the sole and absclute control and supewisic} f the Purchaser.
Furchaser undertakes that it will give to the Operator clear and spegific instructions and
directions for all work to be performed by the Operator and the Eq t. The Contractor is

responsible for the payment of the Operator y

The Contractor may stand down his equipment for rep iMenance with sufficient
advice to the Purchaser. During this period neither thg r nor the Equipment may be
charged for. The Purchaser will not pay for any perio d down. If the period of stand

down impacts on the site works the Cornitractor gust ? replacement equipment as per
the Purchaser's request.

Operator Time Sheets;

' that day the actual hours of work (inciuding any
hours of Overtime), hours of S ime, hours of stand down of the Equipment, and any

Transport Costs.

The Purchaser vl ogly he Transport Costs:
a). where t ipNyffit is on Short Term Hire or
b). quipment is on Long Term Hire, if the Purchaser's Representative

rafirggPthe Equipment to be re-located to another Designated Site

When the Equipment requires to be removed from the Designated site for
repairs only when the Purchaser is responsible. Where the Operator is negligent, all
costs shall be borne by the Contractor.

PERIODS OF HIRE

Equipment must be available from the Contract Start Date to the Completion Date as stated in
the Purchaser's Contract Data Part One under Core Clause Time and more specifically as per
the SAP Purchase Order.

Working Hours from 07:00 to 16:30 Monday to Friday including half an hour (30 minutes)
lunch,

07:00 to 16:30 Saturdays, optional Sundays & Public Holidays including half an hour
{30 minutes) lunch. (Overtime)

Start and End Time during Working Hours may differ, depending on the consultation between
the Construction Manager and Contractor.

Working Hours must be ¢ hours per day.
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a)

b)

Standby Time

A standby time rate is submitted for an item of Equipment this is to be a day rates (24 hours)
not an hourly rate. When the Equipment is prevented by prolonged inclement weather from
working for a complete week, the charge shall be 50% of the hire rate.

Standby time will only be paid with the prior agreement of the Purchaser’s Representative for
periods of 24 hours or more in the event of the Equipment not being reved to operate on
site within the agreed period of hire. Standby time will not be paid for pgri®ds of less than 24
hours. The Purchasers Representafive reserves the right to © and re-hire” the
Equipment if the standing time is likely to exceed 72 hours, if Qe consi financial savings
couid be made by this approach. In the event of such an demobilisation and
remobilisation costs will be paid (at the rate submitted
registration). With the prior approval of the Purchase tive the Equipment may
remain on-site during this ‘off-hire” period.

Idle Time

dnged nclement weather from working for a
e hire rate,

When the Equipment is prevented by @
complete week, the charge shall be 5

MAINTENACE, BREAKDOWNgG AND)REPAIRS

The Contractor m cost ensure all items of Equipment are inspected daily, serviced

and maintaine e with the relevant manufacturer's recommendations or

instruction re y as may be necessary to ensure that it is in a good and safe state of
repair q‘iu . is not dangerous and is in satisfactory working order.
h ipment breaks down or fails to work satisfactorily, in the opinion of the

rning the Equipment from the Designated Site for and after repairs shali be the

Wigregfic
%%he Equipment will be immediately off hired. Any and all costs of moving or
u

responsibility of the Contractor,

In the event of a breakdown that cannot be repaired within 24 hours the Confractor must
provide replacement Equipment which is of at least equal capacity to the one being replaced.

HEALTH, SAFETY AND ENVIRONMENTAL REQUIREMENTS

The Contractor and their employees must adhere to the provisions of Transnet Freight Rail
(RME's) Health and Safety Specifications HAS-STD-0001 and Transnet's safety, Vehicle and
Substance abuse Policies. These provisions may be in addition to, but not in substitution of,
any other safety requirement of any legislation.

Unsafe equipment shali be either made safe or removed off the Designated Site.

Transnet Freight Rail -RME may at any time during the Contract period request a further Safety
Inspection Report.
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b)

c)

Protective Clothing - must be provided by the Confractor and shoutd be appropriate for
working safely and in particular:
+ High Visibility Vest - The Contractor and their employees must wear a high
visibility vest;
« Footwear — The Contractor and their employees must wear appropriate footwear;
» Safety helmets ~ The Confractor and their employees must wear safety helmets
wherever there is a danger of material falling from above;
» Overalls - The Contractor’s Overalls must be in good repair, and condition and;
« Any other personal protective equipment as per site specific risk assessment.

Notice of Accidents \

If the Equipment is involved in any accident resulting in an injury to prsons or damage to
property, immediate notice (the same shift) must be given to the PurchaseNg Representative or

site supervisor, by the Operator, The Purchaser’s Representati alges to notify the
Contractor of such an event. The Purchaser’s Safety Officer entative will investigate
the event and make relevant recommendations to the Representative and the

Purchaser's Risk Manager.

d)

In the event of any accident and/or dama s d negligently by the operator/equipment
while on duty, the Purchaser shall not he for any damages thereon and that payment of
any compensation will be the respon e Contractor.

Inspections

d to ¢ ct safety inspections or audits at any time.

The Purchaser will be enti

ent failing safety checks or in the event of unsafe acts or
Satety Officers may stop the work and off hire the Equipment and

In the event of any
conditions, the A

this event will eerfed a Compensation Event,
The Contra&or es that all of his personnel associated with these Works identified in the
Scop, ced’has been to a safety induction and is in possession of a Medical Certificate

frof aggOccUational Health and Safety Practitioner.

9. QVIRON MENTAL REQUIREMENTS

b)

In addition to complying with all statutory requirements, the Confractor where required must
comply with Transnet’s environmental requirements.

ENVIRONMENTAL CONTROL
General

The Contractor complies with Environment Act 107 of SA, 1998 at all times with respect to
pellution from noise, air, water, land and waste sources.

The Contractor must be able to respond immediately to any situation where environmental
harm is taking place.

Trucking

All trucks leaving the Site with earth, material or loose debris shall be loaded in a
manner that will prevent wind-blown emissions and dropping of materials on streets
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and shall have suitable tarpaulins fastened over the load before leaving the Site.
Trucks bringing earth or materials to the site shall be similarly loaded and covered.

The Contractor ensures that the wheels, track and body surfaces of all vehicles and
equipment leaving the site are free of mud and that mud is not carried on to
adjacent paved streets or other areas.

c} Dirt, Dust and Water

Adjoining owners, residents and the public shall be protected against dust, dirt and water
nuisance. Levels of dust generated by the Confractor’s operations outside contaminant areas
shall be NIL at alf times. \\

When required, the costs of providing measures that may need to dertaken to control
dust levels shall be deemed a Compensation Event.

d} Noise Control and Vibration

from its activities.
5 and used so that

The Contractor complies with noise and vibration criterj#
All construction equipment must be fitted with noise s
noise is minimised.

e) Restoration of Site

The Contractor reinstates to the satis

he Purchaser’s Representative all areas
disturbed by the Coniractor. Res udes remediation of any ground contaminated by
incidents such as oit or fuel spif {parThmidly in fuel storage areas), appropriate re-vegetation
and any other measures to reste thefland to a condition at least similar to the existing
conditions before disturbaifge.

f) Waste Manageme

The Contra of and will be solely responsible for disposal of all solid, liquid and
gaseous cofit in accordance with the requirements of the local and regional statutory
authorities.

E rom the amenities for which the Contractor is responsible shall be discharged into the

| age system, where available. Otherwise, septic tanks and portable self-contained
suitable capacity may be used subject to acceptable arrangements for disposal of the
ent. Pit toilets are not permitted.

Littering or dumping of unwanted waste or disposal of surplus construction materials on any
fand on or around the site is not permitted.

Appropriate receptacles must be provided by the Confractor for depositing of litter and other
waste materials, and their contents disposed off site to a suitable waste disposal station on a
regular basis.

The Contractor must recycle and divert from {andfill surplus soil, rock and other excavated or
demolition materials, wherever this is practical. In addition, the Confractor r must separately
collect and stream quantities of waste concrete, bricks, blocks, timber, metals, plasterboard,
paper and packaging, glass and plastics and offer them for recycling where practical,

Subject to the forgoing, all waste shall be removed from the site to approved locations. The
Contractor shall not unlawfully spill, leak or emit environmentally harmful or ozone depleting
substances.

Page 8 of 10



Transnet SOC Ltd

Scope of Services

RFP NO. TPG CON 030/2013

1o,

g)

h)

Reporting

The Contractor must report to the Purchaser’s Representative and appropriate regulatory
authority any poliution incident that causes, or is likely to cause material harm to the
environment,

Any fines imposed by any regulatory authority for any offence shall be borne by the
Contractor.

Final Clean-Up

Unless otherwise directed by the Purchasers Representative, the Contr: x'is responsible for
the restoration and final clean-up of any Site disturbed by it incifding the Parking and
Accommodation Site, to the satisfaction of the Purchasers Repre (e, This shall include

repairing or making good any damage caused by the Contraa‘oV

LIST OF AREAS IN THE EAST LONDON AREA

Areas where the service willb ired:

1. East London 5. Mthatha

2. King Williams Town 6. Queenstown

7. Port Alfred

Note%f/ echnical requirements are attached in Annexure A- Pricing Schedule.

%ﬂ‘s must complete and return Annexure B — Pricing Schedule, as well as the Fxcel
71 the CD.

%te: Penalties will be implemented on non-performance of the agreed timelines in the RFP.

“AS AND WHEN REQUIRED"” CONTRACTS

Purchase orders will be placed on the Contractor(s) from time to time as and when Services
are required.

Transnet Freight Rail reserves the right to place purchase orders until the last day of the
contract for deliveries to be effected within the delivery pericd / lead time specified beyond the
expiry date of the contract under the same terms and conditions as agreed upon.

Delivery requirements may be stiputated in purchase orders and scheduled deliveries may be
called for. However, delivery periods and maximum monthly rates of delivery offered by the
Respondents will be used as guidelines in establishing fead times and monthly delivery
requirements with the Contractor.

Page 9 of 10




Transnet SOC Lid
Scope of Services

RFP NO. TPG CON 030/2013

d) Where scheduled deliveries are required, the delivery period(s) specified must be strictly
complied with, unless otherwise requested by Transnet Freight Rail. Material supplied earier
than specified may not be paid for or may be returned by Transnet Freight Rail, with the
Conlractor being held liable for all expenses so incurred, e.g. transport charges, handling
charges, etc.

e) Indicate below the action that the Respondent proposes to take to ensure continuity of supply
during non-working days or holidays and periods occupied in stocktaking or in effecting repairs
{o plant or in overhaul of plant which would ordinarily occur within the stated delivery lead

time: \\

i2. INSPECTION DETAILS O

The Respondents must state the actual name( address/addresses of the
suppliers of the Equipment for inspection p S O
DEPOT NAME ADDRESS
13. IMPORTE T

The Resggnddts @lst state hereunder the value and percentage of the imported content as
ry of origin in respect of each item tendered for:

ORIGIN

Note: Where more than one country is applicable to one item, the Respondents must furnish
this information separately.

The above basic requirements are in terms of Construction, Driven Machinery and
General Machinery Regulations under the Occupational Health and Safety Act, Act
85 of 1993,
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Agreement between Transnet and §
For the provision of Supply and Delivery of Earthmoving Equipment and Services for East London on an as and when required
basis for a period of 24 months

1 INTRODUCTION

This Agreement is entered into by and between:

Transnet SOC Ltd [Registration Number 1990/000900/30] whose registered address is Carlton Centre,
150 Commissioner Street, Johannesburg 2001, Gauteng, Republic of South Africa [Transnet]

and

'\

ose registered address is

- [Registration Number

! [the Service Provider].

NOW THEREFORE, IT IS AGREED: V

ransnet undertakes to accept the

1.1 Transnet hereby appoints the Service Provider 1o prg

provision of Services provided for herein, ag for dgreed between the Parties and in

accordance with the Work Order(s} issued a dules to this Agreement from time to time; and

1.2 the Service Provider hereby undertakeQnder he Services provided for herein, as formally

agreed between the Parties and | e with the Work Orders issued as schedules to this
Agreement from time to time. Q

2 DEFINITIONS

Where the following words ol s are used in this Agreement, such words or phrases shall have the

meaning assigned theftog lause, except where the context clearly requires otherwise:

21  AFSAm heWfration Foundation of South Africa;

2.2 Agr hs this Agreement and its associated schedules and/or annexures and/or
ncluding the Work Order(s), specifications for the Services and such special
as shall apply to this Agreement, together with the General Tender Conditions and any
nal provisions in the associated bid documents tendered by the Service Provider [as agreed
«, in writing between the Parties], which collectively and exclusively govern the provision of Services

by the Service Provider {o Transnet;

2.3  Background Intellectual Property means all Intellectual Property introduced and required by
either Party to give effect to their obligations under this Agreement owned in whole or in part by
or licensed to either Party or their affiliates prior to the Commencement Date or developed after
the Commencement Date otherwise pursuant to this Agreement;

2.4 Business Day(s) means Mondays to Fridays between 07:00 and 16:30, excluding public holidays

as proclaimed in South Africa;

2.5 Commencement Date means

notwithstanding the signature date of this Agreement;

2.6  Confidential Information means any information or other data, whether in written, oral,
graphic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,

plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
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Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term;

a) information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of this Agreement;

o)) private and personal details of employees or clients of the disclesing Party or any other
perscn where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly m &1 as being confidential
or secret;

e) information refating to the strategic objectives and plar W disclosing Party relating
to its existing and planned future business activities;

f) information relating to the past, present an earch and development of the
disclosing Party;

ies, business relationships, products, services,
f th
tiality of such information;

g) information relating to the business
isclosing Party where an onus rests on the

h} information contained jf™H figvare and associated material and documentation

belonging to the disclosiRg Part);

i)
)
k)
)] nclrning architecture, demonstrations, tools and techniques, processes, machinery
nd equipment of the disclosing Party;
ns, designs, concepts, drawings, functional and technical requirements and
specifications of the disclosing Party;
\\ n) information concerning faults or defects in goods, equipment, hardware or software or the
incidence of such faults or defects; and
0} information concerning the charges, Fees and / or costs of the disclosing Party or its

authorised Subcontractors, or their methods, practices or service performance levels

actually achieved;

2.7  Copyright means the right in expressions, procedures, methods of operations or mathematical
concepts, computer program codes, compilations of data or other material, literary works, musical
works, artistic works, sound recordings, broadcasts, program carrying signals, published editions,
photographic works, or cinematographic works of the copyright owner to do or to authorise the

doing of certain acts specified in respect of the different categories of works;

2.8 Default means any breach of the obligations of either Party [including but not limited to

fundamental breach or breach of a fundamental term] or any Default, act, omission, negligence or
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2.9

2.10

2.11

2.12

2.13

2.14

2.15
2.16

2.20

2.21

2.22

statement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of this Agreement and in respect of which such Party is liable to the cther;

Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will inciude the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits; \\

Fee(s) shall mean the agreed Fees for the Services to be purchase the Service Provider by
Transnet, as detailed in the Work Order{s), issued in accoWi this Agreement, as
2

amended by mutual agreement between the Parties and in acc
Agreement from time to time;

Foreground Intellectuai Property means all Intel roperty developed by either Party

ith the provisions of this

pursuant to this Agreement;
Intellectual Property means Patents, s, gow-How, Copyright and Trade Marks and all

may exist anywhere in the world and includes all
elfectual Property;

rights having equivalent or similar effed

@

future additions and improvements {

Know-How means all Confid@intial ation of whatever nature relating to the Intellectual

techniques, Desj ations, formulae, systems, processes, information concerning

materials an ing and business information in general;

Materials\e Deliverables, the Service Provider Materials and the Third Party Materiais;
the Parties to this Agreement together with their subsidiaries, divisions, business

sors-in-title and their assigns;

eans either one of these Parties;

Patents mean registered Patents and Patent applications, once the latter have proceeded to grant,
and includes a right granted for any inventions, products or processes in all fields of technology;

Permitted Purpose means any activity or process to be undertaken or supervised by Personnel
or employees of one Party during the term of this Agreement, for which purpose authorised
disclosure of the other Party’s Confidential Information or Intellectual Property is a prerequisite in

order to enable such activity or process to be accomplished;

Personnel means any partner, employee, agent, consultant, independent associate or supplier,
Subcontractor and the staff of such Subcontractor, or other authorised representative of either
Party;

Purchase Order(s) means official orders issued by an operating division of Transnet to the
Service Provider for the provision of Services;

Service(s) means the Service(s) provided to Transnet by the

Service Provider, pursuant to the Work Order(s) in terms of this Agreement;
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2,23 Service Level Agreement or SLA means the processes, deliverables, key performance
indicators and performance standards relating fo the Services to be provided by the Service
Provider;

2.24 Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

2.25 Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

2.26 Service Provider Materials means all works of authorship, products an‘ materials [including,
but not timited to, data, diagrams, charts, reports, specifications, studie® 'inventions, software,

software development tools, methodologies, ideas, methods, proces ncepts and techniques]
owned by, or licensed to, the Service Provider prior to the Comn%en ate or independently

developed by the Service Provider cutside the scope of this Agrely no expense to Transnet,

2.27 Tax Invoice means the document as required by Se§ of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

2.28 Third Party Material means software development tools, methodologies, ideas,

2.29 Trade Marks mean registered ks and trade mark applications and includes any sign or
logo, or combination of signs an¥ 0gos capable of distinguishing the goods or services of one

undertaking from thos anpther undertaking;

2.30 VAT means Vat
be amendeddrol e o time; and

231 Work Orﬁ(s ns a detailed scope of work for a Service required by Transnet, including
tim

ax chargeable in {erms of the Value-Added Tax Act, 89 of 1991, as may

liverable, Fees and costs for the supply of the Service to Transnet, which may be
ed §o this Agreement from time to time.

3 ETATION

\\3. Clause headings in this Agreement are included for ease of reference only and do not form part of
this Agreement for the purposes of interpretation or for any other purpose. No provision shall be
construed against or interpreted to the disadvantage of either Party hereto by reason of such
Party having or being deemed to have structured or drafted such provision,

3.2 Any term, word, acronym or phrase used in this Agreement, other than those defined under the
clause heading “"Definitions” shall be given its plain English meaning, and those terms, words,
acronyms, and phrases used in this Agreement will be interpreted in accordance with the

generally accepted meanings accorded thereto.
3.3 A reference to the singular incorporates a reference to the plural and vice versa.
3.4 A reference to natural persons incorporates a reference to legal persons and vice versa.

3.5 A reference to a particutar gender incorporates a reference to the other gender.
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4 NATURE AND SCOPE

4.1  This Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with this Agreement.

4.2 Such Purchase Orders shall be agreed between the Parties from time o time, subject to the terms
of the retevant Work Order(s).

4.3 Each properly executed Purchase Order forms an inseparable part of this Pﬂreement as if it were
fully incorporated into the body of this Agreement.

4.4  During the period of this Agreement, both Parties can make writte stions for amendments
to the Work Order(s), in accordance with procedures set uiNg dlause 28 [fdmendment and
Change Controff below. A Party will advise the other Party i urteen] Business Days, or

such other period as mutually agreed, whether the amg

4.5 Insofar as any term, provision or condition in the § prder(s) confiicts with a like term,

provision or condition in this Agreement and/orfa Purchase Order, or where this Agreement is
silent on the matter, the term, provision g i in this Master Agreement shall prevail, unless

4.6 Time will be of the essence find theé“service Provider will perform its obligations under this

Agreement in accordanceqyith tiWfCframe(s) [if any] set out in the relevant schedule, save that
the Service Provider be liable under this clause if it is unable to meet such obligation
within the time a direct result of any act or omission by Transnet and it has used its
best endeav advise Transnet of such act or omission. In the event of such delay, any time
deadlines d he relevant schedule shall be extended by a period equal to the period of

that

thing in this Agreement will constitute or be deemed to constitute a parthership between the

g, Patties, or constitute or be deemed to constitute the Parties as agents or employees of one
another for any purpose or in any form whatsoever.

5.2 Neither Party shall be entitled to, or have the power or authority to enter intoc an agreement in the

name of the cther; or give any warranty, representation or undertaking on the other's behalf; or

create any liability against the other or bind the other's credit in any way or for any purpose

whatsoever,

6 WARRANTIES
6.1 The Service Provider warrants to Transnet that:

a) it has full capacity and authority to enter inte and to perform this Agreement and that this

Agreement is executed by a duly authorised representatives of the Service Provider;

b) it will discharge its obligations under this Agreement and any annexure, appendix or

schedule hereto with all due skill, care and diligence;
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C} it witl be solely responsible for the payment of remuneration and associated benefits, if
any, of its Personnel and for withholding and remitting income tax for its Personnel in
conformance with any applicable laws and regulations;

d) it will procure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonabiy require for the purposes of back-
up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third p r‘

6.2 The Service Provider warrants that it will perform its obligati
accordance with the Service Levels as defined in the reievan@e. Transnet may at its
t

der this Agreement in

discretion audit compliance with the Service Levels, provi such audit is carried out

with reasonable prior notice and in a reascnable way ave an adverse effect on the

performance of the Services. Without prejudice to cla Woelow, in the event that the Service

6.3 The Service Provider warrants that for iod of 90 [ninety] days from Acceptance of the

Deliverables they will, if properly u in all material respects with the requirements set
out in the relevant schedule. gfhe S Y Provider will at its expense remedy any such non-
conformance as soon as possWgle byt in any event within 30 [thirty] days of notification by
Transnet. In the evept t the Service Provider fails or is unable to remedy such non-

scale, Transnet will be entitled to employ a third party to do so in

ProWller and any excess charges or costs incurred by Transnet as a result

shall be p % ice Provider.
6.4 The SAOV r will remedy any defect within 30 {thirty] days of being notified of that defect

bydragsnet MPwriting.

6.5 e Provider wili not be liable to remedy any problem arising from or caused by any
odification made by Transnet to the Deliverables, or any part thereof, without the prior approval
N, of the Service Provider,

6.6  The Service Provider shall advise Transnet of the effects of any steps proposed by Transnet
pursuant to cfause 6.5 above, including but not limited to any cost implications or any disruption
or delay in the performance of the Services. The Parties agree that any changes {o the Services,
including the charges for the Services or any timetables for delivery of the Services, will be agreed
in accordance with the change control procedure, as set out in clause 28 fAmendment and

Change Controf].
6.7  The Service Provider warrants that:

a) it has, using the most up-to-date software available, tested for [and deleted] all commonly
known viruses in the Materials and for all viruses known by the Service Provider at the date

of the relevant Work Crder; and

b} at the time of delivery to Transnet, the Materials do not contain any trojan horse, worm,

logic bomb, time bomb, back door, trap door, keys or other harmful components.
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The Service Provider agrees that, in the event that a virus is found, it will at its own expense use
its best endeavours to assist Transnet in reducing the effect of the virus and, particularty in the
event that a virus causes loss of operational efficiency or loss of data, to assist Transnet to the
same extent to mitigate such losses and to restore Transnet to its original operating efficiency.

6.8  The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights [Section 14] in connection with this Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 fas applicable] or any amendments and re-

enactments thereof and any regulations made pursuant therefo.

\‘; ensure that, in the
event of a disaster, the impact of such disaster on the ability of thg S&kvice Provider to comply

6.9 The Service Provider warrants that it has taken all reasonable precauti

the Service Provider shall ensure that it has appropriate,

@ , 16 of 2002, the Service Provider

shall ensure that the Services, to be supplied to§ransnc®®der the terms and conditions of this

with its obligations under this Agreement will be reduced to the geatest e
N documented recovery

arrangements in place,

6.10 In compliance with the National Railway Safety Reg

Agreement, comply fully with the specifica{i®™mgs set forth in Schedule 1 hereto, and shall

thereby adhere [as applicable] to railwailg requirements and/or regulations. Permission for

the engagement of a Subcontractor ice Provider [as applicable] shall be subject to a
review of the capability of the o} contractor to comply with the specified railway safety
reguirements andfor regulatidgs. ThR Service Provider andfor its Subcontractor shall grant

Transnet access, during Wge term of this Agreement, to review any safety-related activities,

including the coordjgati ch activities across all parts of its organisation.
7 TRANSNET'S OB N
7.1 Transnet ulRge to promptly comply with any reasonable request by the Service Provider for

cluding information concerning Transnet's operations and activities, that relates to

its confidentiality obligations under this Agreement.

7.2  The Service Provider shall give Transnet reasonable notice of any information it requires in

accordance with clause 7.1 above.

7.3 Subject to clause 13 [Service Providers Personnel], Transnet agrees to provide the Service
Provider or its Personnel stich access to and use of its facilities as is necessary to allow the Service
Provider to perform its obligations under this Agreement.

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER
8.1  The Service Provider shall;
a) respond promptly to all complaints and enqguiries from Transnet;

b} inform Transnet immediately of any dispute or complaint arising in relation to the provision
of the Services;
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C) conduct its business in a professional manner that will reflect positively upon the Service
Provider and the Service Provider's Services;

d} keep full records clearly indicating all transactions concluded by the Service Provider
relating to the performance of the Services and keep such records for at least 5 [five] years
from the date of each such transaction;

e) obtain, and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Service Provider;

f} observe and ensure compliance with all requirements and obii a‘}»s as set out in the
labour and related legislation of South Africa, including the tional Health and Safety
Act, 85 of 1993;

q) comply with all applicable environmental legislati ytions, and demonstrate

sound environmental policies, management and nee; and

h} ensure the validity of all renewable certifica gcluding but not limited to its Tax
Clearance Certificate and B-BBEE Accrqditation Certificate, for the duration of this
Agreement. Shoufd the Service Proydmg fail W present Transnet with such renewals as they
ant

become due, Transnet shall be 7 in addition to any other rights and remedies that it

may have in terms of the A , Lo terminate this Agreement forthwith without any

liahility and without prejfidice ™%wasff claims which Transnet may have for damages against

the Service Provid

8.2  The Service Provider a dges and agrees that it shall at all times:

and perform all its duties with honesty and integrity;

a) render thgfbel
b) com% nly and honestly with Transnet and demonstrate a commitment to
mi

pe e Services timeously, efficiently and to the required standards;
c) n ur to provide the highest possible standards of service and professionalism, with a
reggonable degree of care and diligence;
se its best endeavours and make every diligent effort to meet agreed deadiines;
\\ e) treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;
) practice and promote its own internal policies aimed at prohibiting and preventing unfair

discrimination [as further referred to in clause 22 — Equality and Diversityl;

g) treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enguiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service Provider will advise Transnet of the delay and
the reasons therefor and will keep Transnet informed of progress made regarding the
enquiry;

h) when requested by Transnet, provide clear and accurate information regarding the Service
Provider's own policies and procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered into between
the Parties;
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i} not allow a conflict of interest to develop between its own interests [or the interests of any

of its other customers] and the interests of Transnet;

i) not accept or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an

attempt to otherwise exert undue influence over the recipient;

k) not mistead Transnet or its officers, employees and stakeholders, whether by act or

omission;

1 not otherwise act in an unethical manner or do anything whi‘ could reasonably be
expected to damage or tarnish Transnet’s reputation or businesgifYage; and

m) immediately report to Transnet any unethical, fraudulent of wise unlawful conduct of

which it becomes aware in connection with Transnet o provision of Services.

9 FEES AND EXPENSES
9.1 In consideration of the provision of the Services, T % will pay to the Service Provider the
Fees detailed in the relevant schedule or Work §der.
9.2  Transnet will not be invoiced for materi; scomin the provision of the Services save for those
and accepted by Transnet or in any relevant Work
t &ost].

materials [if any] set out in the Wor

o)

9.3  Unless otherwise agreed in  sched®w®Or Work Order, Transnet will reimburse 1o the Service

Order [which will be invoiced to Tr,

Provider all reasonable gnd p xpenses incurred directly and sotely in connection with the

provision of the Servi ovided that all such expenses:

a) are agr snet in advance;

B) aregd ingccordance with Transnet’s standard travel and expenses policies;
a

{ on to Transnet at cost with no administration fee; and

a
willa@ly be reimbursed if supported by relevant receipts.

9.4 Il nvoices relating to Fees, out of pocket expenses and, if applicable, travel and

modation costs, will provide the detall for each of the Personnel carrying out the Services

-, and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

10  INVOICING AND PAYMENT

10.1  Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of this Agreement.

10.2  Transnet shall pay such amounts to the Service Provider, upon receipt of a correct and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
hereto, once the undisputed Tax Invoices, or such portion of the Tax Invoices which are
undisputed become due and payable to the Service Provider for the provisiocn of the Services, in

terms of clause 10.4 below.

10.3  All Fees and other sums payable under this Agreement are exclusive of VAT, which will be payable

at the applicable rate.
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10.4 Unless otherwise provided for in the Work Order(s) appended to this Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of
the statement together with all undisputed Tax Invoices and supporting documentation.

10.5 Where the payment of any Tax Invoice, or any part thereof which is not in dispute, is not made in
accordance with this clause 10, the Service Provider shall be entitled to charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the
period from the due date of payment until the outstanding amount is paid.

\\
11 FEE ADJUSTMENTS

11.1  Fees for Services rendered in terms of this Agreement shall be subje review as indicated in
the Work Order(s) annexed hereto from time to time.

11.2 No less than 2 [two] months prior to any proposed Fee a he Parties shall commence

%

each Saaireement on Fees for the successive

negotiations for Fees for the next period or as otherwi and appended hereto.

11.3  Should Transhet and the Service Provider fail &

period, either Party shall be entitled to submi atter to dispute resolution in accordance with

clause 25 of this Master Agreement [Dispfle Rpsolution].

12 INTELLECTUAL PROPERTY RIGHTS

t i proprietary to Transnet. For the avoidance of doubt, all the Service
ckground Intellectual Property shall remain vested in the Service Provider.

b) t shail grant to the Service Provider an irrevocable, royalty free, non-exclusive
licgfice to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
his license shall not permit the Service Provider to sub-license to other parties.

-, c} The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shail not permit Transnet to sub-license to other parties,

d) The Service Provider shall grant Transhet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, t0 the extent

that such access is required.
12.2 Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Service Provider, its researchers, agents and employees shall vest in
Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during

or after the termination or cancellation of this Agreement dispute the validity or
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enforceability of such Foreground Inteflectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist
any person to do so.

b) Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of
the Foreground Intellectual Property.

c) Where the Foreground Inteliectual Property was created by th @r\rice Provider or its
researchers, agents and employees and where Transnet elects ndj to exercise its option to

seek protection or decides to discontinue the financia} support the prosecution or
maintenance of any such protection, Transnet shall no ice Provider who shall

tion or maintain any such

have the right of first refusal to file or contipu

applications and to maintain any protectio n the Foreground Intellectual
Property.

d) No consideration shail be paid by Tr to the Service Provider for the assignment of

any Foreground Intellectual Prof rom the Service Provider to Transhet, over and

above the sums payable in § Ris Agreement. The Service Provider undertakes to
|

assignment of the Foregund Jptellectual Property to Transnet,

sign all documents and as may be necessary to effect, record and perfect the

e) Subject to anythingQontrary contained in this Agreement and/or the prior written consent
of Transnetggh ent shall not be unreasonably be withheld or delayed], the Service
Provide unt® no circumstances be entitled as of right, or to claim the right, to use

round Intellectual Property and/or Foreground Intellectual Property.

12.3 Title ents
A nts, developments, adaptations and/or modifications to the Foreground Intellectual
p nd any and all new inventions or discoveries, based on or resulting from the use of
et's Background Intellectual Property and/or Confidential Information shall be exclusively
-, owned by Transnet. The Service Provider shall disclose promptly to Transnet all such

improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
andfor modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection
of the improved Foreground Intellectual Property.

12.4 Unauthorised Use of Confidential Information
The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
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12.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectuat Property.

b} 1t shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shali co-operate fully with Transnet,
at Transnet's cost, in whatever measure including legal action to ~| any infringement of

illegal use to an end.

c) The Service Provider shall cooperate to provide Trangget prontly with all relevant
ascertainable facts. HV

d) If proceedings are commenced by Transnet alp snet shall be responsible for all

expenses but shall be entitled to all dama
proceedings. If proceedings are commignced DY both Parties, both Parties will be
responsible for the expenses and b shall be entitled to damages or other award

arising out of proceedings.

13  SERVICE PROVIDER’'S PERSONNE O

13.1 The Service Provider's Persofgel shpll be regarded at all times as employees, agents or

other award arising out of such

Subcontractors of the SerWRge Provider and no relationship of employer and employee shall arise
between Transnet ggd ice Provider Personnel under any circumstances regardless of the

degree of supepfSigy t ay be exercised over the Personnel by Transnet.

13.2  The Servi i rrants that all its Personnel will be entitled to work in South Aftica or any

ch the Services are to be performed.

13.3 ThES vider will ensure that its Personnel comply with all reasonable requirements made
e Service Provider by Transnet concerning conduct at any Transnet premises or any

remises upon which the Services are to be performed [including but not limited to security

«, regulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

13.4 Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons whyl. The
reasonable exclusion of any such individual from such premises shail not relieve the Service

Provider from the performance of its obligations under this Agreement.

13.5 The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those

Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
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unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Service Provider will promptly supply a replacement of equivalent
calibre and experience, and any such replacement shall be approved by Transnet prior to
commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

14  LIMITATION OF LIABILITY
14.1 Neither Party excludes or limits liability to the other Party for:
a) death or personal injury due to negligence; or
b)  fraud. \\

14.2 The Service Provider shall indemnify and keep Transnet indemnifie and against liability for

damage to any Transnet property [whether tangible or intangigle] or a other loss, costs or
damage suffered by Transnet to the extent that it results fr of or omission by the
Service Provider or its Personnet in connection with this Ag he Service Provider's liability

@ ount payable in respect of any

one occurrence or a series of related occurrencgs in aNiag@fe calendar year, such amount to be

arising out of this clause 14.2 shall be limited to a

agreed in writing by the Parties.

14.3 Subject always to clauses 14.1 and 14

Transnet under or in connection wi

ve, the liability of either the Service Provider or

breach of contract or otherwis r
related Defaults shall not excqd 109% [one hundred per cent} of the Fees paid under the

14.4  Subject to clause
shall either Par@ bgpliab

| loss of profits, business, revenue, goodwill or anticipated savings of an

nd except as provided in clauses 14.2 and 14.3 above, in no event
o the other for indirect or consequential loss or damage or including

ss or damage incurred by the other Party as a result of third party claims.

14.5  IF r gty reaSon the exclusion of liability in clause 14.4 above is void or unenforceable, either
| liability for all loss or damage under this Agreement shall be as provided in clause

ove,

\\1 Nothing in this clause 14 shall be taken as limiting the liability of the Service Provider in respect of
clause 12 [Inteflectual Property Rightsjor clause 16 [Confidentiality].

15  INSURANCES

15.1 Without limiting the liability of the Service Provider under this Agreement, the Service Provider
shall take out insurance in respect of ali risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under this Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adeguacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Service Provider.
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15.2 The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of

policy renewals.

15.3 Subject to dause 15.4 below, if the Service Provider fails to effect adeguate insurance under this
clause 15, it shall notify Transnet in writing as soon as it becomes aware of the reduction or
inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
shall promptly reimburse Transnet for any premiums paid provided such insurance protects the
Service Provider's liability. Transnet assumes no responsibility for such insurance being adequate
to protect all of the Service Provider’s liability. \\

15.4 1In the event that the Service Provider receives written notice fro insurers advising of the
termination of its insurance cover referred to in clause 15.1 abovg or if thegpisurance ceases to be
available upon commercially reasonable terms, the Service eighhall immediately notify
ereafter either the Service

e other Party not less than 30

Transnet in writing of such termination andfor unavail
Provider or Transnet may terminate this Agreement @
{thirty] days prior written notice to that effect.

16 CONFIDENTIALITY

16.1 The Parties hereby undertake the fol th regard to Confidential Information:

™

either directly or indirefgly, any Confidential Information of the other, without the prior

a) net to divulge or disclos son whomsoever in any form or manner whatscever,

written consent of Quch o Party, other than when called upon to do so in accordance

with a statute, a court having jurisdiction, or by any other duly authorised and
empowe| ity or official, in which event the Party concerned shall do what is
reasgabossiple to inform the other of such a demand and each shall assist the other in
seefng riate relief or the instituting of a defensive action to protect the Confidential

tion concerned;

nojpto use, exploit, permit the use of, directly or indirectly, or in any other manner
atscever apply the Confidential Information, disclosed to it as a result of this
Agreement, for any purpose whatsoever other than for the purpose for which it is disclosed
« or otherwise than in strict compliance with the provisions in this Agreement;

c} not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of this Agreement, in which case

such copies shall be regarded as Confidential Information;

d) not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to this Agreement;

e) not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidential Information;
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) Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of this Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

g) the Parties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to this Agreement, unless written authorisation to do so
has first been obtained from the Party first disclosing such Enformal‘\

h) each Party shall be entitled to disclose such aspects of Confidentfl Information as may be
relevant to one or more technically qualified employees ogconsultag of the Party who are
required in the course of their duties to receive th idagial Information for the
Permitted Purpose provided that the employee or concerned has a legitimate

r the Permitted Purpose, and is
e Confidential Information and the

each Party shall notify the of Wof the name of each person or entity to whom any
Confidential Information Sgen difclosed as soon as practicable after such disclosure;
)] each Party shall ensurfythatfany person or entity to which it discloses Confidential

Information shall ogerve and perform all of the covenants the Party has accepted in this
rson or entity has signed this Agreement. The Party disclosing the

Agreement
Confidegffal

tion shall be responsible for any breach of the provisions of this
e person or entity; and

k)

16, igh and obligations with regard to Confidentiat Information in this clause 16 shall not apply

\\ a) a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of this Agreement by that Party, or its Personnef;

or

b) was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or

c) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or

d) is independently developed by a Party as proven by its written records.

16.3  This clause 16 shall survive termination for any reason of this Agreement and shall remain in force
and effect from the Commencement Date of this Agreement and 5 [five] vears after the
termination of this Agreement. Upon termination of this Agreement, all documentation furnished
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to the Service Provider by Transnet pursuant to this Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dies, blocks, labels,

advertising matter, printing matter and the like.

17 TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of this Agreement or Work Order, Transnet may cancel this Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,
the provision of any remaining commitment shall remain subject in all respects to t‘ase conditions.

18 TERM AND TERMINATION

18.1 Notwithstanding the date of signature hereof, the Commenceggent Dat® if this Agreement is

and the duration shall be for a two [2] year period,_ex{Nin unless:

a) this Agreement is terminated by either Party in e with the provisions incorporated

herein or in any schedules or annexures appe bto, or otherwise in accordance with

law or equity; or

b) this Agreement is extended at Tr t's Ogtion for a further period to be agreed by the
Parties.

18.2 Either Party may terminate this Agr

18.3 Either Party ma

would be
fromgk ime], or if any action, application or proceeding is made with regard to it for:
%Iuntary arrangement or composition or reconstruction of its debts;
its winding-up or dissolution;

- c) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;

or
d) any simitar action, application or proceeding in any jurisdiction to which it is subject.

18.4 Transnet may terminate this Agreement at any time within 2 {two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.

18,5 Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days' written notice.

18.6 Notwithstanding this clause 18, either Party may cancel this Agreement without cause by giving
30 [thirty] days prior written notice thereof to the other Party.
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19  CONSEQUENCE OF TERMINATION

19.1  Termination in accordance with clause 18 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and ali
provisions which are to survive this Agreement or impliedly do so shall remain in force and in
effect.

19.2 On termination of this Agreement or a Work Order, the Service Provider will immediately deliver
up, and pracure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or u %‘ the control of the
Service Provider, and certify to Transnet in writing that this has been don

19.3  To the extent that any of the Deliverables and property referredgto in cla 19.2 above are in
electronic form and contained on non-detachable storage devices, ce Provider will provide
Transnet with unencrypted copies of the same on magngti d will irretrievably destroy

and delete copies so held.

194 In the event that this Agreement is terminated b the Sef¥Ce Provider under clause 18.2 [Term
and Termination], or in the event that a Wo is terminated by Transnet under clause 18.5
[Term and Termination], Transnet will to the Service Provider all outstanding Fees

{apportioned on a pro rata basis] rel work undertaken by the Service Provider up until

the date of such termination. Tragffene o pay the costs of any goods and materials ordered
by the Service Provider in relatidg to th® such work for which the Service Provider has paid or is
legaily obliged to pay, in wikgh case, on delivery of such gocds or matertals, the Service Provider

will promptly deliver guc and materials o Transnet or as it may direct.

ses @ [Definitions], 6 [Warranties], 12 fIntellectual Property Rights], 14
16 [Confidentiality], 19 [Conseguence of Termination] 25 [Dispute
overning Law] shall survive termination or expiry of this Agreement.

19.5 The provisions
[Limitation
Resolufy
19.6 If eiQegParty 'the Defaulting Party] commits a material breach of this Agreement and fails to
s} breach within 30 [thirty] Business Days of written notice thereof, the other Party
re er the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
-, that' it may have in terms of this Agreement, to terminate this Agreement forthwith without any
iability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

19.7 Should:
a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or
b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or
c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission

which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];
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then the other Party shall be entitled, but not obliged, to terminate this Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

20 ASSIGNMENT
Neither Party may assign the benefit of this Agreement or any interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate this
Agreement to any third party, the Service Provider agrees that it shafl not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to recc‘er from Transnet any
reasonable legal costs incurred by it as a direct result of such assignment or no n.

21 FORCE MAJEURE
21.1 Neither Party shall have any claim against the other Party aisi My failure or delay in the

performance of any obligation of either Party under

majeure such as acts of God, fire, flood, war, stri

reasonable control of either Party, and t xtent that the performance of obligations of either
Party hereunder is delayed by vig aforegoing, any period stipulated for any such

21.2  Each Party will take all reason s by whatever lawful means that are available, to resume

full performance as s
provisions of this
of force maje
90 [ninety,

this Agreenignt immediate notice.

act of force majeure first occurring, either Party may thereafter terminate

22  EQUA DHIVERSITY

ice Provider will not victimise, harass or discriminate against any employee of either Party

his Agreement or any applicant for employment with either Party to this Agreement due to

their gender, race, disability, age, religious belief, sexual orientation or part-time status. This

provision applies, but is not limited to employment, upgrading, work environment, demotion,

transfer, recruitment, recruitment advertising, termination of employment, rates of pay or other

forms of compensation and selection for training.

22.2  Both Parties o this Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof.

23 NON-WAIVER
23.1  Failure or neglect by either Party, at any time, to enforce any of the provisions of this Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party’s rights in that regard
and in terms of this Agreement.
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23.2  Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of this
Agreement, or prejudice the right of that Party to institute subsequent action.

24  PARTIAL INVALIDITY
If any provision of this Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

25  DISPUTE RESOLUTION
25.1 Should any dispute of whatsoever nature arise between the Parties ¢ &}uing this Agreement,

the Parties shall try to resclve the dispute by negotiation within 1 Business Days of such

dispute arising.
25.2 If the dispute has not been resolved by such negotiatio i e Parties may refer the
dispute to AFSA and notify the other Party accordi

Johannesburg.

ich proceedings shall be held in

25.3  Such dispute shall be finally resolved in accorddmce with the rules of AFSA by an arhitrator or
arbitrators appointed by AFSA.

25.4 This clause constitutes an irrevocabl by the Parties to any proceedings in terms hereof,

and neither of the Parties shall b b withdraw from the provisions of this clause or claim

at any such proceedings that it§ls not bO®d by this clause 25.

25.5 This clause 25 is severabl§from est of this Agreement and shall remain in effect even if this

Agreement is terminat ny reason.

25.6 This clause 25 clude either Party from seeking urgent relief in a court of appropriate

jurisdiction, roghds for urgency exist.

e
26  ADDRESS OTICES
26.1 Th rtieg to this Agreement select the physical addresses and facsimile numbers, as detaifed
aft®, as their respective addresses for giving or sending any notice provided for or required
aerms of this Agreement, provided that either Party shall be entitled to substitute such other
\\ address or facsimile number, as may be, by written notice to the other:

a) Transnet

(i For legal notices:

Attention; Legal Department

(ii) For commercial notices:
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Attention
b) The Service Provider

()] For legal notices:

(i} For commercial notices:

26.2 Any notice shall be addressed to a Party at its physica s or delivered by hand, or sent by

facsimile.

26.3 Any notice shall be deemed to have been 1@

a) if hand delivered, on the day L OF
b) if posted by prepaid regiglere 0 [ten] days after the date of posting thereof; or
c) if faxed, on the dafe ancN§ f sending of such fax, as evidenced by a fax confirmation

tRgt such notice shall be confirmed by prepaid registered post on the

date of dis fax, or, should no postal facilities be available on that date, on the

27 WHOLE AND ONRY A EMENT

271 T ie reby confirm that this Agreement constitutes the whole and only agreement
m with regard to the subject matter of this Agreement.

e rarties hereby confirm that this Agreement replaces all other agreements which exist or may
\\ have existed in any form whatever between them, with regard to the subject matter dealt with in
this Agreement, including any annexures, appendices, schedules or Work Order(s) appended

hereto.

28 AMENDMENT AND CHANGE CONTROL
28.1 Any requirement for an amendment or change to this Agreement or to a Work Order shall only be
valid if it is in writing, signed by both Parties and added to this Agreement as an addendum
hereto.

28.2 In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree

any proposed changes using the dispute resolution procedures in clause 25 fDispute Resolution).

29 GOVERNING LAW
This Agreement is exclusively governed by and construed in accordance with the laws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.
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30

29.1 Change of Law

In this Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-epactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to this Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modifica \of Fees, Deliverables,
warranties, or other terms and conditions, either Party may seek to hav the matter determined in

accordance with clause 25 [Dispute Resofution] above.

COUNTERPARTS
This Agreement may be signed in any number of coung all of which taken together shall
constitute one and the same instrument. Either Party may this Agreement by signing any such

counterpart.
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Agreement between Transnet and #

For the provision of Supply and De!:vuy 0[ Edrlhmovmg Equipment and Services for East London on an as and when required

basis for a period of 24 months

Thus signed by the Parties and witnessed on the following dates and at the following places:

For and on behalf of
TRANSNET SOC L.TD

duly authorised hereto

For and on behalf of

duly authorised hereto

Name: Name:
Position: Position:
Signature: Signature:
Date: Date:

Place: Place:

AS WITNESS: AS S:
Name: ame:
Signature; ature:

AS WITNESS: AS WITNESS:
Name: Name:
Signature: Sighature:

-

K
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