TRANSNED

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD \\
Registration Number 1990/000900/30

{hereinafter referred to as Transnet] V

REQUEST FOR QUOTATION [RFQ] N% D0952 DNR 14979

FOR THE SUPPLY OF: IENE & SANITATION SERVICES

REQUIRED AT: WENTWORTH LOCO DEPOT

PERIOD &Cﬁ 24 MONTHS
x@& 15 SEPTEMBER 2014

G DATE: 02 OCTOBER 2014
CROSING TIME: 10:00 AM
SITE BRIEFING: 100 EEL ROAD (REAL ESTATE BOARD ROOM), BAYHEAD,
DURBAN
BRIEFING DATE AND TIME: 23 SEPTEMBER 2014 @ 11:00 AM
VALIDITY: 02 JANUARY 2014

NB: DOCUMENTS TO BE SUBMITTED IN DUPLICATES
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: Post or Courier
CLOSING VENUE: Chairman Transnet Freight Rail Acquisition Councit
Ground Floor Inyanda House 1
21 Wellington Road
Parktown
Johannesburg 2001 \\

Tender Box

lating to any other quotation or

1 Responses to RFQ

Responses to this RFQ must not include documents or @

proposal. Any additional conditions must be embodied SI an ataf
2 Broad-Based Black Economic Empowerm -B 1
)

y w a “preference” to companies who provide a B-BBEE

anying letter.

Transnet fully endorses and supports ent’s Broad-Based Black Economic Empowerment

Programme and it would therefore pgfier siness with local business enterprises who share these
!

same values. Transnet will accor

Verification Certificate. All procuf§gment transactions will be evaluated accordingly.

2.1 B-BBEE Scorecar:

erms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of
ions, Respondents are to note that the following preference point system is

% taxes included).
Q s  Bidders are to note that if the 80/20 preference point system is stipulated in this RFP and

alt Bids received exceed R1 000 000.00, the RFP must he cancelled.

The value of this bid is estimated to be below RI000 00CG (all applicable taxes included) and
therefore the 80/ 20 system shall be applicable.

When Transnet invites prospective suppliers to submit Proposals for its various expenditure
pragrammes, it requires Respondents to have their B-BBEE status verified in compliance with the
Codes of Good Practice issued in terms of the Broad Based Black Economic Empowerment Act No.
53 of 2003.

The Department of Trade and Industry recently revised the Codes of Good Practice on 11 October
2013 [Government Gazette No. 36928]. The Revised Codes will replace the Black Economic
Empowerment Codes of Good Practice issued on 9 February 2007. The Revised Codes provide for
a one year transitional period starting 11 October 2013, During the transitional period, companies
may elect to be measured in terms of the Revised Codes or the 2007 version of the Codes. After

Respondent’s Signature Date & Company Stamp
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the first year of the implementation of the Revised Codes, B-BBEE compliance will be measured in
terms of the Revised Codes without any discretion. Companies which are governed by Sector-
specific Codes will be measured in terms of those Sector Codes.

As such, Transnet will accept B-BBEE certificates issued based on the Revised Codes. Transnet will
also continue to accept B-BBEE certificates issued in terms of the 2007 version of the Codes
provided it was issued before 10 October 2014. Thereafter, Transnet will only accept B-BBEE

certificates issued based on the Revised Codes.

Respondents are required to complete Annexure A [the B-BBEE Preference Point Claim Form] and
submit it together with proof of their B-BBEE Status as stipulated in the Claim Form in order to
obtain preference points for their B-BBEE status. \\

Note: Failure to submit a valid and original B-BBEE certificRte or a certified copy

thereof at the Closing Date of this RFQ will result in a s%ofz being altlocated for
B-BBEE.

[Refer clause below for Returnable Documents required,

3 Communication

a) Respondents are warned that a response iable for disqualification should any attempt be
made by a Respondent either directly or i ly totanvass any officer(s) or employee of Transnet
in respect of this RFQ between the and the date of the award of the business.

b) A Respondent may, however, rming date and time, direct any written enguiries relfating
to the RFQ to the following Tr;@ployee:

Name: SIBUSI IMKULU Ttish Sierra-Petrick
Email: si irmhulu@transnet.net trish.sierra@transnet.net

031) 361 3427 {031) 361 3137/083 854 2100
¢) Responde N so, at any time after the closing date of the RFQ, communicate with the
aQ

the Transnet Acquisition Council on any matter relating to its RFQ response:

Se
je on 011 544 9486 Fax 011 774 9760

prudence.nkabinde@transnet.net

Clearance

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to
provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national
and local laws and regulations.

Respondent’s Signature Date & Company Stamp
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7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

8 Pricing

All prices must be guoted in South African Rand on a fixed price basis, excluding VAT,

9 Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

10 Negotiations

Transnet reserves the right to undertake post-tender negotiations with sel L‘d Respondents or any
number of short-listed Respondents.

11 Binding Offer V

Any Quotation furnished pursuant to this Request shall be d be“an offer. Any exceptions to this
statement must be clearly and specifically indicated.

12 Disclaimers

Transnet is not committed to any course of a a result of its issuance of this RFQ and/or its receipt

of a Quotation in response to it. Please ng g snet reserves the right to:
. modify the RFQ’s goods [ servi 4 regllest Respondents to re-bid on any changes;
reject any Quotation which doefynot cgnform to instructions and specifications which are detailed

herein;
e disqualify Quotatiogg s after the stated submission deadline;
. not necessarily gfCcept west priced Quotation;

¢« A ortion of the proposed goods / service/s which are reflected in the scope of this RFQ;

. [iN&e ggrard of the order/s between more than one Supplier/Service Provider; or
-% award at all.
nsn& reserves the right to award business to the highest scoring bidder/s unless objective criteria

ify the award to another bidder.

s« rejectall ti iffit so decides;
. place an orger i nnection with this Quotation at any time after the RFQ’s closing date;
n

13  TRANSHNET'S SUPPLIER INTEGRITY PACT
Transnet's Integrity Pact requires a commitment from suppliers and Transnet that they will not engage in
any corrupt and fraudulent practices, anti-competitive practices; and act in bad faith towards each other,
The Integrity Pact also serves to communicate Transnet’s Gift Policy as well as the remedies available to

Transnet where a Respondent contravenes any provision of the Integrity Pact.

Respondents are required to familiarise themselves with the contents of the Integrity Pact which is
available on the Transnet Internet site [www.transnet.net/Tenders/Pages/default.aspx] or on request.
Furthermore, Respondents are required to certify that they have acquainted themselves with all the

Respondent’s Signature Date & Company Stamp
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documentation comprising the Transnet Integrity Pact and that they fully comply with all the terms and

conditions stipulated in the Transnet Supplier Integrity Pact as follows:

YES S NO

Should a Respondent need to declare previous transgressions or a serious breach of law in the preceding
5 years as required by Annexure A to the Integrity Pact, such declaration must accompany the
Respondent’s bid submission.

14  EVALUATION CRITERIA \

Transnet will utilise the following criteria [not necessarily in this order] in CTgsing a Supplier/Service

Provider, if so required:

Administrative Completeness of response and retur
responsiveness
Substantive Prequalification criteria e and whether the Bid materially complies with

responsiveness the scope and/or spga given.

Certificate g

Pricing afld price,Basis [firm] - whilst not the sole factor for consideration,

L]

attendance of RFQ Briefing.

Final weighted

evaluation based contgetitiveymi@ing and overall level of unconditional discounts® will be critical
on 80/20 . status of company - Preference points will be awarded to a bidder for
preference point ining the B-BBEE status level of contribution in accordance with the table
system as ipdicated in Annexure A,

indicated in

15 ty Period

\\ ansnet desires a validity period of 90 days from the closing date of this RFQ.
This RFQ is valid until

16  Banking Details

BANK:

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

! Only unconditional discounts will be taken into account during evaluation. A discount which has been offered
conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is
effected.

Respondent’s Signature Date & Company Stamp
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17 Company Registration

Registraticn number of company / C.C,
Registered name of company / C.C.

18 Disciosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

YES NO

19 Returnable Documents \

\

Returnable Documents means all the documents, Sections and Annexuigs, as fisted in the tables

helow.

a) Respondents are required to submit with their Quotati Vﬂandatog Returnable
Documents, as detailed below.

Failure to provide all these Returnable Do will result in a Respondent’s

disqualification. Respondents are thereforg urgea
are returned with their Quotations.

h page, must be signed, stamped and dated by the

0 ensure that all these Documents

ese mandatory Returnable Documents by so indicating

provide a valid B-BBEE Verification Certificate at the closing
e of the RFQ will result in an automatic score of zero for

and original B-BBEE certificate/sworn affidavit or certified copy thereof
rom auditor, accounting officer or SANAS accredited Verification Agency
EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the RFQ will result in an automatic score of zero being
aflocated for preference

- In the case of Joint Ventures, a copy of the Joint Venture Agreement or
written confirmation of the intention to enter into a Joint Venture Agreement

- Original valid Tax Clearance Certificate [Consortia / Joint Ventures raust
submit a separate Tax Clearance Certificate for each party]

SECTION 2 : Quotation Form
SECTION 3: Vendor Application Form

Respondent’s Signature Date & Company Stamp
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Returnable Documents :

Submitted
{Yes or
No]

« Certified copies of the relevant company registration documents from

Companies and Intellectual Property Commission (CIPC)

e Valid department of labour letter of good standing

ANNEXURE A — B-BBFFE Preference Points Claim Form

ANNEXURE B — Certificate of compulsory attendance of RFQ briefing

ANNEXURE C - Specification of goods

Respondent’s Signature

Date & Company Stamp
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Section 2
QUOTATION FORM
I/We
hereby offer to supply the goods/services at the prices guoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

+ the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [available on
request]; and

e any other standard or special conditions mentioned and/or embodied in this Q‘est for Quotation.

I/We accept that unless Transnet should otherwise decide and so infggm me/uSpthis Quotation [and, if
any, its covering letter and any subsequent exchange of corresp wtogether with Transnet's

acceptance thereof shall constitute a binding contract betwee me/us.

to deliver the said goods/service/s within the deli -time quoted, Transhet may, without prejudice
to any other legal remedy which it may hav@el the order and recover from me/fus any expenses

incurred by Transnet in calling for Quotat] and/or having to accept any less favourable offer.

()rice Schedule

I/We quote as follows for the Ypods required, on a “defivered nominated destination” basis, excluding
VAT:

I/We further agree that if, after I/we have been notifiggl of th ptance of my/our Quotation, I/we fail
4d

24 Months

\\ elivery Lead-Time from date of purchase order: [days/weeks]
Notes to Pricing:
a)  All Prices must be quoted in South African Rand, exclusive of VAT

b)  To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

¢) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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Section 3
STANDARD TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Supplier/Service Provider shall be obliged to adhere to the Standard Terms and Conditions for
the Supply of Goods and Services to Transnet as expressed hereunder. Should the Respondent
find any condition(s) unacceptable, it should indicate which condition(s) is/are unacceptable and
offer an alternative(s). A Quotation submitted by a Respondent will be subjected to review and
acceptance or rejection of its proposed contractual terms and conditions by Transnet's Legal

Counsel, prior to consideration for an award of business. \\

1 SOLE AGREEMENT

Unless otherwise agreed in writing, these terms [Terms and each Ter nd Transhet’s purchase order(s)

[Order or Orders] represent the only conditions upon which

*

Supplier/Service Provider may specify, unless otherwisefggreed 10Dy Transnet in writing, In the event of
any inconsistency between these Terms and any ,
2 CONFORMITY WITH ORDER

Goods/Services shall conform strictly he QJder. The Supplier/Service Provider shall not vary the

ltd [Transnet] procures

goods [the Goods] or services [the Services] specified in t rom the person to whom the Order

is addressed [the Supplier/Service Provider]. Transnet d hecept any other conditions which the

e Terms shall take precedence.

quantities specified and/or the specRgationj if any, stipulated in the Order, without the prior written
consent of Transnet. The Suppli®/Service Provider warrants that the Goods/Services shall be fit for their
purpose and of satisfactoeq

3 DELIVERY AND IgT

3.1 The delivel daNwand addresses are those in the Order. Time shall be of the essence in respect of
the?supp Service Provider's obligations under the Order,
3

e ier/Service Provider will not be excused for delay in delivery or performance except due to
ircumstances outside its control and then only subject to the Supplier/Service Provider having
N, notified Transnet in writing on becoming aware of such circumstances. Transnet may terminate an
Order, in whole or in part, without incurring any liability to the Supptier/Service Provider if such a
delay becomes, in Transnet’s absolute opinion, significant.

3.3 Risk of loss or damage to Goods shall pass to Transnet on delivery and acceptance, and title shall
pass to Transnet when payment to the Supplier for the Goods has been effected.

3.4 If on delivery, the Goods/Services do not conform to the Order, Transnet may reject the
Goods/Services and the Supplier/Service Provider shall promptly rectify any defects or in Transhet’s
opinion, supply appropriate replacement Goods/Services at the Supplier's/Service Provider's expense
within the specified delivery times, without any fiability due by Transnet. Goods shalt be subject to
such testing and/or inspection as Transnet may consider necessary.

Respondent’s Signature Date & Company Stamgp
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4  PRICE AND PAYMENT
4.1  Prices specified in an Order cannot be increased. Payment for the Goods/Services shall be made by
Transnet against an original undisputed invoice(s) [a Tax Invoice], supporting documentation and
month-end  statement from the Supplier/Service Provider. Tax Invoices plus supporting
documentation shall be posted to the address shown in the Order,

42  Payment of the Supplier's/Service Provider's valid Tax Invoice(s) will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 30
[thirty] days from date of receipt by Transnet of a month-end statement, unless otherwise agreed
to in writing. Transnet shall arrange for payment of such Tax Invoices and any pre-authorised
additional expenses incurred, provided that the authorised expenses ar ‘x\poﬁed by acceptable
documentary proof of expenditure incurred [where this is available], Anylamounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking gnto accofg any deduction or seft-
off and bank charges. E&

5 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted agai net that ownership of, or any act or

omission by Transnet in relation to Goods/Services n\ written material provided to Transnet relating to
any Goods/Services or pursuant to an Order a Wolation or infringement of any third party's

contractual, industrial, commercial or intell perty rights including but not limited to any patent,

T

Supplier/Service Provider hereby inderfinifies {Tsnet against and hold it harmiess from any and all losses,

registered design, design right, trade g ight or service mark on any application thereof, the

liabilities, costs, claims, damageqand eMmases [including any legal fees] arising directly or indirectly from

such allegation or claim pro at this indemnity shall not apply where the allegation or claim arises

solely as a result of the ervice Provider following a design or process originated and furnished by

Transnet. The Supgie icg Provider shall either
a) Procure fol\§Ta t the right to continue using the infringing Goods; or

b) ifugor repace the Goods/Services so that they become non-infringing,

Pro tha both cases the Goods/Services shall continue to meet Transnet’s requirements and any
..@ ifitions stipulated in the Order. Should neither option be possible, the Supplier/Service Provider may
\\ re¥gove, with Transnet’s prior written consent, such Goods/Services and will pay to Transnet a sum

equivalent to the purchase price. If Transnet refuses to give such consent, the Supplier/Service Provider
shall have no liability in respect of any continued use of the infringing Goods/Services after
Supplier's/Service Provider's prior written request to remove the same.

6 PROPRIETARY INFORMATION
All information which Transnet has divulged or may divulge to the Supplier/Service Provider and any
information relating to Transnet’s business which may have come into the Supplier's/Service Provider's
possession whilst carrying out an Order, and the existence of the Order, shall be treated by the
Supplier/Service Provider as confidential information and shall not, without Transnet’s prior written
consent, be disclosed to any third party, or be used or copied for any purposes other than to perform the
Crder. This dause does not apply to information which is public knowledge or available from other sources
other than by breach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return all

Respendent’s Signature Date & Company Stamp
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materials issued pursuank to the Order and, pending this, shall protect Transnet's rights in any such
materials. Such confidential information shall at all material times be the property of Transnet.

7 DEVELOPMENT WORK IN THE PRODUCTION OF GOODS
Not applicable

8 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use its trademarks, service marks [whether
registered or not] or Goods in connection with any publicity without Transnet’s prior written consent.

9  AFTER SALES SERVICE \\
The Supplier shall provide replacement parts necessary to ensure the uninterrupfed operation of the Goods
supplied for the duration of the warranty period, from delivery of any particular Wgm of the Goods and if

r of Transnet’s choice at

ler undertakes to provide a
to be agreed. If the Order so
a level to be agreed with Transnet.

10

10.14 Transnet may cancel an Order in whglg part at any time upon at least 7 [seven] days’ written
r when there is a change in control of the
/Service Provider commits any serious breach or any

repeated or continued iang of its obligations under these Terms and/or Order or shall

n such work on the Qrder shall stop.

10.2  Transnet Supplier/Service Provider a fair and reasonable price for justified work in

e Wuch price reflects only those costs not otherwise recoverable by the
ic® Provider, at the time of termination, and the Supplier/Service Provider shall give
et full assistance to check the extent of such work in progress. Payment of such price shall
e Il and final satisfaction of any claims arising out of such termination and upon such
ayment the Supplier/Service Provider shall deliver to Transnet all work, including any materials,

\\ completed or In progress. The sum payable to the Supplier/Service Provider under this clause will
not in any event exceed the total amount that would have been payable to the Supplier/Service

Provider had the Order not been terminated.

10.3 In the event of termination the Supplier/Service Provider must submit all claims within 2 [two]
months of termination after which time dlaims will only be met in what Transnet considers
exceptional circumstances.

10.4 If the Goods or Services are not provided in accordance with an Order, the Order shall be deemed

terminated and the Supplier/Service Provider shall compensate Transnet for any costs incurred in
obtaining substitute Goods or any damage caused due to the failure or delay in the delivery.

Respondent’s Signature Date & Company Stamp
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11 ACCESS
The Supplier/Service Provider shall be liable for the acts, omissions and defaults of its personnel or agents
who, for the purposes of the Order, shall be treated as if they are the Supplier's/Service Provider's
employees. The Supplier/Service Provider shall ensure that any such personnel or agents, whilst on
Transnet’s premises, shall comply with Transnet’s health and safety, security and system security rules and

procedures as and where required.

12 WARRANTY
The Supplier/Service Provider warrants that it is competent to supply the Goods/Services in accordance
with these Terms to the reasonable satisfaction of Transnet and that all Goods/Sqrvices delivered under

the Order: (a) conform and comply in all relevant legislation, standards, direcgv®s and orders related to

[inter alia] the repairs of forestry and gardening equipment Goods/Services e at the time of delivery,
and to any specifications referred to in the Order; (b} will not cause an erioration in the functionality of
any Transnet equipment; and (c) do not infringe any third party ) ind. The Supplier/Service

Provider hereby indemnifies Transnet against all losses, liabilj

13 INSOLVENCY

If the Supplier/Service Provider shall have a r , manager, administrator, liquidator or like person

, Claims, damages, expenses and

awards of any kinds incurred or made against Transnet in con ith any breach of this warranty.

appointed over all or any part of its assets £ e Wypplier/Service Provider compounds with its creditors
pdmiglstration of the Supplier/Service Provider, Transnet is at

liberty to terminate the Order or Or8grs foghwith, or at its option, to seek performance by any such

or passes a resolution for the writing

appointed person.

14 ASSIGNMENT
The Supptier/SewNide shall not assign its obligations under an Order without Transnet's prior
ic

written consent, nt shall not be unreasonably withheld or delayed.

15 NOTIC
Notj d se Terms shall be delivered by hand to the relevant addresses of the parties in the Order
be served by facsimile or by email, in which event notice shall be deemed served on
\\ owledgement of receipt by the recipient.

i6 Law
Orders shall be governed by and interpreted in accordance with South African law and any disputes arising
herein shall be subject to South African arbitration under the rules of the Arbitration Foundation of South
Africa, which rufes are deemed incorporated by reference in this clause. The reference to arbitration shall
not prevent Transnet referring the matter to any South African courts, having jurisdiction, to which the
Supplier/Service Provider hereby irrevocably submits but without prejudice to Transnet's right to take
proceedings against the Supplier/Service Provider in other jurisdictions and/or obtaining interim relief on an
urgent basis from a court of competent jurisdiction pending the decision in other courts or from instituting
in any court of competent jurisdiction any proceedings for an interdict or any other injunctive relief. If the
Supplier/Service Provider does not have a registered office in the South Africa it will at all times maintain

Respondent’s Signature Pate & Company Stamp
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an agent for service of process in South Africa and shall give Transnet the name and address of such agent

as such may be amended, in writing, from time to time,

17  Completion or termination of an Order shall be withaut prejudice to any Term herein which by its nature
would be deemed to continue after completion or termination, including but not iimited to clauses 5, 8
and 10 Headings is included herein for convenience only. If any Term herein be held illegal or
unenforceable, the validity or enforceability of the remaining Terms shall not be affected. No failure or
delay by Transnet to enforce any rights under these Terms will operate as a waiver thereof by Transnet.
Al rights and remedies available to either party under these Terms shall be in addition 1o, not fo the
exclusion of, rights otherwise available at law. \\

18 COUNTERPARTS
These Terms and conditions may be signed in any number of countegrts, all Of which taken together
shall constitute one and the same instrument., Any party may e i i a

such counterpart. O

greement by signing any

Respondent’s Signature Bate & Company Stamp
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By signing this RFQ document, the Respondent is deemed to acknowledge that
hefshe has made himself/herself thoroughly familiar with all the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet SOC Ltd will recognise no claim for relief based on an
allegation that the Respondent overlooked any such condition or failed to properly

take it into account for the purpose of calculating quoted prices or otherwise.

SIGNED at on this day of 20

'\

NAME:
DESIGNATION: Q

REGISTERED NAME OF COMPANY:
PHYSICAI. ADDRESS:

Respondent’s conta

Website

Transnet urges its clients, suppliers and the general public
To report any fraud or corruption to
TIP-OFFS ANONYMOUS: 0800 003 056

Respondent’s Signature Date & Company Stamp
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Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

[with bank stamp]

2. Certified copy of Identity Document(s) of Sharehoiders/Directors/Members [where
applicable] \\

Certified copy of Certificate of Incorporation, CM29 / CM9 [nameﬂ%]
Certified copy of Share Certificates [CK1/CK2 if CC] Y

A letter on the company’s letterhead confirm physical an resses
Original valid SARS Tax Clearance Certificate

Certified copy of VAT Registration Certiﬁca%

Certified copy of valid Company Regist CemS§icate [if applicable]

A signed letter from your auditor c@ ant confirming most recent annual turnover

figures Q

woe N &oowmos W

. Company fax number

mpany email address

 Physical Address

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No: SCS D0952 DNR 14979
Page 16 of 24

Code

Contact person . : i S .

Designation .-

' Telephone ..

o Email

Annual turnover range [iast fi nancnal year] - RS -35m o

~ Services

" Does your company prowde' -
" Area _of.del;ver_y N'a't'l'onal (RO Proviﬁc_ial ¥
' I's‘yoor company. a public or. private entity : : Priyate‘ ﬁ

“Does’ your company have a Tax Directive or IRPBO Cemﬁcate o

Main product or services fe.g. Stattonery/Consulting} ‘ .

% Black .

: ownershlp '-.:"/Q_D_i_sa.i?led__B!ack_ow_n_erchip

“Part time.

n for and on behalf of Company / Organisation:

_ Designation

Date

Respondent’s Signature Date & Company Stamp
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RFQ FOR HYGIENE & SANITATION AT WENTWORTH LOCO DEPOT
(24 MONTHS)

ANNEXURE A: B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points

for Broad-Based Black Fconomic Empowerment [B-BBEE] Status Level of Contribution.

'\

1.1 A total of 20% preference points shall be awarded%B—B E Status Level of

1. INTRODUCTION

Contribution.
1.2 Failure on the part of a Bidder to fill in and/or, is form and submit a B-BBEE
Verification Certificate from a Verification Ag credited by the South African

Accreditation System [SANAS] or a Rggistred Auditor approved by the Independent
Regulatory Board of Auditors [IRB an Aecounting Officer as contemplated in the
Close Corporation Act [CCA] ith the bid will be interpreted to mean that

preference points for B-BB el of Contribution are not claimed.

1.3 Transnet reserves the, righ refuire of a Bidder, either before a Bid is adjudicated or
at any time subseguely, to substantiate any ciaim in regard to preferences, in any

manner requir; arnshet.

2. GENERAL D

21 ¢ ble taxes” include value-added tax, pay as you earn, income tax, unemployment

nece fund contributions and skills development levies;
EE” means broad-based black economic empowerment as defined in section 1 of the

oad-Based Black Economic Empowerment Act;

\\Q “B-BBEE status of contributor” means the B-BBEE status received by a measured entity based
on its overall performance using the relevant scorecard contained in the Codes of Good Practice
on Black Fconomic Empowerment, issued in terms of section 9(1) of the Broad-Based Black
Economic Empowerment Act;

2.4  “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price afler the factors of a non-firm price and all unconditional

discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No: SCS D0952 DNR 14979
Page 18 of 24

their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a

contract;
2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;

2.9 “EME” means any enterprise with an annual total revenue of R5 [five] million or tess as per the
2007 version of the B-BBEE Codes of Good Practice and means any enterprise with an annual total
revenue of R10 [ten] million or less as per the Revised Codes of Good Practice issued on 11
October 2013 in terms of Government Gazette No. 36928;

2.10 “firm price” means the price that is only subject to adjustments in accordance with the actual
increase ar decrease resufting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or r \ion, is binding on the
contractor and demonstrably has an influence on the price of any s, or the rendering costs

of any service, for the execution of the contract;
2.11 “functionality” means the measurement according to g dewnorms, as set out in the

bid documents, of a service or commodity that is degj

g be practical and useful, working or

operating, taking into account, among other factors, flity, reliability, viability and durability

of a service and the technical capacity and abflit§ of a biG®er;
2.12 “non-firm prices” means alf prices oth *” prices;
'Qm;
2.14 “QSE" means any enterpris ual total revenue between R5 {five] million and R35

2.13  “person” includes reference to a jugs

[thirty five] million as per thel2007 version of the B-BBEE Codes of Good Practice and means any
enterprise with an annug total ue of between R10 {ten] million and R50 [fifty] million as per
the Revised Codes Practice issued on 11 October 2013 in terms of Government Gazette
No. 36928

2.15 ‘“rand valfe"NEansthe total estimated value of a contract in South African currency, calculated
ire oTWid, iMvitations, and includes all applicable taxes and excise duties;

2.16

” means the primary contractor's assigning or leasing or making out work to, or
eN€loyige another person to support such primary contractor in the execution of part of a project
s of the contract;

- total revenue” bears the same meaning assigned to this expression in the Codes of Good
Practice on Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based
Black Empowerment Act and promulgated in the Government Gazette on @ February 2007;

2.18 “trust” means the arrangement through which the propetty of one person is made over or
bequeathed to a trustee to administer such property for the benefit of another person; and

2.19 “trustee” means any person, including the founder of a trust, to whom property is bequeathed in
order for such property to be administered for the benefit of another person.

3. ADJUDICATION USING A POINT SYSTEM

3.1  The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated
in Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award to
another bidder.
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3.2 Preference points shall be calculated after prices have been brought 1o a comparative basis taking

into account all factors of non-firm prices and all unconditional discounts.
3.3 Points scored will be rounded off to 2 [two] decimal places.

34 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

3.5 However, when functionality is part of the evaluation process and two or more Bids have scored
equal points including equal preference points for B-BBEE, the successful Bid will be the one

scoring the highest score for functionality.

3.6 Shouid two or more Bids be egual in all respect, the award shall be decide\d\by the drawing of fots.
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4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4.1  In terms of the Preferential Procurement Regulations, 2011, preference points shall be awarded to

a Bidder for attaining the B-BBEE status level of contribution in accordance with the table below:

B-BBEE Status Level of Number of Points
Contributor [Maximum 20]
1 20
2 18
3 16
4 12 \\
5 8
6 6
7 4
8 2
Non-compliant contributor

42  Bidders who qualify as EMEs in terms of the AQ07 version of the Codes of Good Practice must
submit a certificate issued by an Accouny™ROMINy as contemplated in the CCA or a Verification
Agency accredited by SANAS or a Bag ‘.

with B-BBEE Status Level Ce lcate

4.3  Bidders who qualify as
2013 in terms of Go

an annual basis

Auditor. Registered auditors do not need to meet

the prerequisite for IRBA's appr e Purpose of conducting verification and issuing EME's

Esi of the Revised Codes of Good Practice issued on 11 October
nt Gazette No. 36928 are only required to obtain a sworn affidavit on

at the entity has an Annual Total Revenue of R10 million or less and
the entity's Black ownership.
4.4  Interms@of version of the Codes of Good Practice, Bidders other than EMEs must submit
thej
b
e

{ afld valid B-BBEE status level verification certificate or a certified copy thereof,
ntiatilg their B-BBEE rating issued by a Registered Auditor approved by IRBA or a
on Agency accredited by SANAS.

n terms of the Revised Codes of Good Practice issued on 11 October 2013 in terms of
a, overnment Gazette No. 36928, Bidders who qualify as QSEs are only required to obtain a sworn
affidavit on an annual basis confirming that the entity has an Annual Tatal Revenue of R50 million
or less and the entity’s Level of Black ownership. Large enterprises must submit their original and
valid B-BBEE status level verification certificate or a certified copy thereof, substantiating their B-
BBEE rating issued by a Registered Auditor approved by IRBA or a Verification Agency accredited
by SANAS.

4.6 A trust, consortium or joint venture will qualify for points for its B-BBEE status leve! as a legal
entity, provided that the entity submits its B-BBEE status level certificate.

4.7 A trust, consortium or joint venture will qualify for points for their B-BBEE status level as an
unincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if
they were & group structure and that such a consolidated B-BBEE scorecard is prepared for every
separate bid.

4.8 Tertiary institutions and public entities will be required to submit their B-BBEE status level
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certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.

4.9 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that does not qualify for at least the same number of points
that such a Bidder qualifies for, unless the intended subcontractor is an EME that has the
capability and ability to execute the subcontract.

4.10 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value of the contract to any other enterprise that does not have an equal or higher B-BBEE status
level than the person concerned, unless the contract is subcontracted to an EME that has the
capability and ability to execute the subcontract. \\

4.11 Bidders are to note that in terms of paragraph 2.6 of Statement 000 of §e’ Revised Codes of Good

Practice issued on 11 October 2013 in terms of Governmen ette No. 36928, any

representation made by an entity about its B-BBEE compli We supported by suitable

evidence or documentation. As such, Transhet reserves request such evidence or

documentation from Bidders in order to verify any B-@ nition claimed.
5. B-BBEE STATUS AND SUBCONTRACTING
5.1 Bidders who claim points in res f BWBEE Status Level of Contribution must
complete the following:
B-BBEE Status Level of Contri = [maximum of 20 points]
Note: Points daimed in respgct of Jthis paragraph 5.1 must be in accordance with the table
reflected in paragraph above and must be substantiated by means of a B-BBEE certificate

issuled by a Verifigati cy accredited by SANAS or a Registered Auditor approved by IRBA or
a sworn affidgfit igt se of an EME or QSE.

5.2 Subﬁft&-
ill gy pO®ion of the contract be subcontracted? YES/NO [delete which is not applicable]
% ndicate:

(i) What percentage of the contract will be subcontracted? %
\\ (i) The name of the SUBCONLIACLON .......c.rieueerererircercriaireres s reseesasssessssnssn e i

(i} The B-BBEE status level of the subcontracter

(iv) Is the subcontractor an EME? YES/NO

5.3  Declaration with regard to Company/Firm
() Name of Company/FiMM......cc i s
(i) VAT registration NUMDET ...
(iii) Company registration NUMDBEL. ..ot s
(iv) Type of Company / Firm [TICK APPLICABLE BOX]

[OPartnership/Joint Venture/Consortium

ClOne person business/sole propriety
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(3Close Corporations

[dCompany (Pty) Ltd

(v) Describe Principal Business Activities

......................................................................................................................
...................................................................................................................

.......................................

(vi) Company Classification [TICK APPLICABLE BOX] \\

CIManufacturer

OSupplier V

ClProfessional Service Provider
CiOther Service Providers, e.g Transf @ et
(vii) Total number of  years thi bmpany/firm  has  been in

BUSINESS. . 1t ereveeireeeeerinerirmesens *
BID DECLARATION QZ

I/we, the undersigned, who wannts e/she is duly authorised to do so on behalf of the
company/firm, certify that goin ifled, based on the B-BBEE status level of contribution
indicated in paragraph 4 qualifies the company/firm for the preference(s) shown and 1./

we acknowledge t

') infasmation furnished is true and correct.

(iiN event of a contract being awarded as a result of points claimed as
hown in paragraph 6 above, the contractor may be required to furnish
documentary proof to the satisfaction of Transnet that the claims are correct.

% (i) If the B-BBEE status level of contribution has been claimed or obtained on a

Q fraudulent basis or any of the conditions of contract have not been fulfilled,

Transnet may, in addition to any other remedy it may have:

(a) disqualify the person from the bidding process;

(b) recover costs, losses or damages it has incurred or suffered as a resuit of
that person’s conduct;

(c) cancel the contract and claim any damages which it has suffered as a
result of having to make less favourable arrangements due to such
cancellation;

(d) restrict the Bidder or contractor, its shareholders and directors, and/or
associated entities, or only the shareholders and directors who acted in a
fraudulent manner, from obtaining business from Transnet for a period

not exceeding 10 years, after the audi afteram partem [hear the other
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(e) forward the matter for criminal prosecution.
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WITNESSES:!

5 [PPSO PR PSPPI
SIGNATURE OF BIDDER

U POUP R PPPRP PP

AT e iei e s irvaeesirseensscas st inren e nitn e rane \

COMPANY NAMES o oooteestseiereseresnos bt oo s it \ ....................

ADDRESS: o1 vvvveeseeeereseseesesesssessasssies st as 8 E b RS R TRE
S Q

Respondent’s Signature
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RFQ FOR HYGIENE & SANITATION AT WENTWORTH LOCO DEPOT

ANNEXURE: B CERTIFICATE OF ATTENDANE OF INFORMATION BRIEFING SESSION

It is hereby certified that -

RePresentative(s) OF ...wwwms s s \\

(name of company)

attended the information briefing session in respect of the propose WO be rendered in terms

of this RFQ. :
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2.2

2.3

2.4

@

May 2013

SPECIFICATIONS APPLICABLE FOR HYGIENE AN
SANITATION SERVICE CONTRACTS

DEEP CLEAN OF ALL TOILETS, ABLUTIONS AND SHOWERS
(A certificate stating that the work has been completed to be submitt

SCOPE OF WORK FOR DEEP CLEAN!NG

Removal of all bacteria and uric acid encrustation from all areas §oi
bowls and urinals.

Eradication of all scale deposits and algae from wash-ha iy, showers,
tiles and sinks etc.

Clean and disinfect all surfaces and remove all 0 |ts from soiled water pipes.

Disinfect alf walls, mirrors, floors and doors

TRANSKNED

freight roit

D

Monthly

Monthly
Monthly

Monthty

Monthly

URINALS and TOILET BOWLS must h ISER UNITS fitted and serviced.

The service provider shall ensure t are functionai on a full time basis
and they are serviced regularly, takigg int onsnderatlon the number of personne!

that occupying each building, gg stip in the attached Schedule.

Urinals to be fitted with odo ing mats —replace when required.

All LADIES TOILE t haVe SHE BINS and be serviced.

All WASHHAND QA ust have WALL MOUNTED HAND SANITISERS
with foam s fYigh#Standard. The Service Provider shall ensure that

the units regularly taking into consideration the total number of

ogrupies the building, as stipulated in the attached Schedule.

d area with toilets must have wall mounted automated AIR
RS / FRESHENERS and serviced in accordance with the lifespan
ch air freshener. The Service Provider shall ensure that the units are fully
funcitbnal on a permanent basis.

Supply foam sanitised toilet seat cleaners (Ladies Toilet)

A division of Transnet SOC Ltd
Registration Number 1990/069900/30

Monthly
Every 7 Days

Monthly

Monthly

Monthly

www transnet.net
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freight roil

THE FOLLOWING TERMS AND CONDITIONS IN ADDITION TO THE CONTRACT SHALL
ALSO APPLY:-

BREACH OF CONTRACT

The client, Transnet Freight Rail, will be allowed to terminate the contract by givi@EO (thirty) days notice
should the service rendered, not be according to the laid-down specificati!n , and the client's full

satisfaction.

articular month, should it be

RETENTION FEE

Transnet shall be entitled to retain 10% of the total value of an in
discovered that the service rendered did not meet Transnet's reg or where a service
was not rendered. A pro rata amount will be determined to ca hn amount equal to the cost of the

work that would have been incurred to render such a servige, for tmsfvork not rendered. Such amount will
be retained from the retention amount and any differe il be refunded to the Contractor. Should the
retention amount be less than the amount incurred, n all withhold the additional amount from the
subsequent invoice payment.

PAYMENT

All suppliers shall be paid within 30 day@ate of receipt of invoice by the Transnet

Freight Rail Accounting, Johannestyrg o ; following acceptance of service by Transnet

Freight Rail.

An original invoice, mustdfe itted with a signed “ORIGINAL SERVICE / TREATMENT

REPORT” quoting the K me, Building Asset Number, Purchase Order, and Contact
Number,

THIS CONT LL COMMENCE on the 1 SEPTMBER 2014..

A divisicn of Transnet SOC Ltd
Registration Number 1960/000900/30
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WENTWORTH SCHOOL OF RAIL

Showers

Kitchen

Hand Paper Towel roli

Entrance

Days per w&requir

WENTWORTH \
HYGIENE

No. of Male 6 Supply & Fit Sanitiser Units, service weekly Supply Toilet Seat wipegervice Weekly.

No. of Urinals 7 Supply & Fit Sanitiser Units, service weekly Supply Peemat«@ g
INO' of Female 8 Supply & Fit Sanitiser Units, service weekly Service Weekly.
ISanitisers 21 Supply & Fit Units

Alrfreshners & Supply & Fit Units

Hand Paper Towel rolis 4 N/A /
Soap Dispensers 12 Supply & Fit units Service Weekly

SHE Bins 8 Supply Service Weekly

Total Wo. of Basins 13 Hand Sanitisers, su| & fit Deep Cleen Twice Monthiy

Lift Foyer & Staircase i NfA /
Office with Carpets 0 N/A -
Office with Floor Tiles 19 /

p Ci¥an Weekly.

Deep Clean Weekly.

N/A

N/A

AN

2417

Fer shift

Number of staff

804

It must be noted that this depot runs on a 24 hour seven days a week basis




0ZBARTIU Section Manager Building Wentworth Wentworth Looo Depot |ZTP. Mazinga 2 1 2 11210 3 1] 25 |20 2417
02BA33RY Admin office {sicn on and sign o) Wentworth Wentworih Loco Depot {2.7.F. Mazinga o 2121 Z{2|0]0 Zi1 2320 250 247
O2WABAOL siale Abikution Facility Werntwaorth Wentworih Loce Depot |£.7.P. Mazinga 4 01104 2 316140 3122112354235 24/7
PHAMWWHMNATY |Parkhome (Female foilets) Wentworth iMovernent depg o Depot |2.T.P. Mazinga 0 5|5t 513]016 tjciojojee |0 2477
PHWWHINATS |Parkhome (locker room) Wentworth iMovement depot Z.7.P. Mezinga 0 01910 GiB|04c 0]Ci0|0] 69 |0 247
PHAWWHNATZ |Parkhome {Female Mess room!} Wentworth iMovement cepot Z71.P Mazinga G 0joj0 Gic|oqe ojrg1]o] 80 |0 247
PRANWH/NATS |Parkhome {Service Drivers) Wentworh |Mavement depot ZT.P. Mazings 0 ojoje ojoigic 010j0j0} 15 [14 247
PHAMWHINATZ |Parkhoms {Satawuy office) Wentworih | Movement depot T.P. Mazinga 9 oj01¢ g16i6)¢ gi0o 2 12 247

813 1 019

a

8 5 5 4 804521
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4

N

DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid shall mean a Respondent’s tendered response / proposal {o a Transnet RFP or RFQ;

1.2 Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Day shall mean any day other than a Saturday, Sunday or public holiday;

1.4  Respondent(s) shall mean a respondent/bidder to a Bid Document;

1.5  RFP shall mean Request for Proposal; \\

1.6 RFQ shall mean Request for Quotation;

1.7  RFXshall mean RFP or RFQ, as the case may be; ‘ y

1.8 Services shall mean the services required by Transhet as sp its*Bid Document;

1.9  Service Provider shall mean the successful Responden

1.10 Tax Invoice shall mean the document as required by S 0 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

1.11 Transnet shall mean Transnet SOC Ltd, a wned Company; and

1.12 VAT shall mean Value-Added Tax i
amended from time to time.

he Value-Added Tax Act, 89 of 1991, as may be

GENERAL

All Bid Documents and subsggu racts and orders shall be subject to the following general conditions
as laid down by Transneifangdpare W be strictly adhered to by any Respondent to this RFX.

SUBMISSION OF RID MENTS

Hl hereinafter indude reference to an RFP or RFQ, shall be submitted to Transnet no

n closing date and time specified in accordance with the directions issued in the Bid
@ . Late Bids will not be considered.

Bids¥shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

ocments with the Bid number and subject marked on the front of the envelope.

3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.

USE OF BID FORMS

4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this

condition may result in the rejection of a Bid.

4.2  Respondents must note that the original Bid forms must be completed for submission and not a
reprocessed copy thereof,
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4.3  Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-
referenced in the RFX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2 Only Respondents that have paid the Bid fee and provided proof of payment when submitting their

6.1  Respondents must hold their Bid valid for acceptance by Transne! any time within the requested
validity period after the closing date of the RFX,

Bid will be considered.

VALIDITY PERIOD

6.2  Respondents may be requested to extend their validity 4 a specified additional period. In

such instances, Respondents will not be allowed to cha aspect of their Bid, unless they are

able to demonstrate that the proposed change(s)§is as a direct and unavoidable consequence of

Transnet's extension of the validity period.

SITE VISIT / BRIEFING SESSION

Respondents may be requested to attegll (i) isit where it is considered necessary to view the site
prior to the preparation of Bids, or (i) afRRFX riefing session when Transnet deems it necessary to provide

Respondents with additional i tion relevant to the compilation of their Bids. When such visits or

sessions are indicated as in the Bid Document, Respondents are obliged to attend these

meetings as failure to de@Go yhil re™E in their disqualification,

CLARIFICATION B§F E CLOSING DATE

Should clariilatipn equired on any aspect of the RFX before the closing date, the Respondent must

direct sysly g iesgh the contact person identified in the Bid Document.

ATION AFTER THE CLOSING DATE

after closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.
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12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must he submitted with Respondent’s Bid. Failure to

submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

121

12.2

If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a) enter into a formal contract when called upon to do so within such peried as Transnet may
specify; or \\

b} accept an order in terms of the Bid;

c) furnish satisfactory security when called upon to do so for thg fulfilmeNgof the contract; or

d) comply with any condition imposed by Transnet, N

Transnet may, in any such case, without prejudice to tedal remedy which it may have,

proceed to accept any other Bid or, if it is necessary to all for Bids afresh, and may recover

from the defaulting Respondent any additional expinse inciWed by Transnet in calling for new offers

or in accepting a less favourable offer.

If any Respondent, who has submitted g Jor concluded a contract with Transnet [hereinafter

referred to as the Service Provide tH® capacity of agent or subcontractor who has been

associated with such Bid or contr,

a) has withdrawn such Rid aft dvertised date and hour for the receipt of Bids; or

b) has, after having otified of the acceptance of its Bid, failed or refused to sign a contract

when call 0 50 in terms of any condition forming part of the Bid Documents; or

e
c) has cyledNEUt gy contract resulting from such Bid in an unsatisfactory manner or has

b d ndition of such contract; or
d) d, promised or given a bribe in relation to the obtaining or the execution of such

rea
ontgect: or
s acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or
has made any misleading or incorrect statement either

3] in the affidavit or certificate referred to in clause 18 [Aofice to Unsuccessful
Respondents}. or

(i) in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
. it made the statement in good faith honestly believing it to be correct; and

. before making such statement, it ook all reasonable steps to satisfy itself of ifs

correctness; or

g) caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

h) has litigated against Transnet in bad faith;
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)] has been found quilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;
i has been included as a company or person prohibited from doing business with the public

13

14

15

i6

sector on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[inctuding any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

12.3  Any person or enterprise or company against whom a decision to blacklist has been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose de«*‘n shall be final.

12.4 Any disqualification [Blacklisting] imposed upon any person or entgori¥e or company, may also
apply to any other enterprise under the same or different names ofdisqualifi® persons or enterprise
or company for associates thereof] and may also be applied to afya r employee of the person

or enterprise or company concerned.

CURRENCY O

S

All monetary amounts referred to in a Bid response in Rand, the currency of the Republic of South

Africa [ZAR], save to the extent specificafly permit -@ the

PRICES SUBJIECT TO CONFIRMATION

14.1 Prices which are quoted subject ion will not be considered.

14.2  Firm prices quoted for the dfgation ny resulting order and/or contract will receive precedence over
prices which are subject ation if this is in Transnet’s best interests.

AETERATIONS MA ERESPONDENT TO BID PRICES

All alterations madetby spondent to its Bid price(s) prior to the submission of its Bid Documents must

be done by dete incorrect figures and words where required and by inserting the correct figures and

words agai e jtems concerned, All such alterations must be initialled by the person who signs the Bid

Docu re to observe this requirement may result in the particular item(s) concerned being

the matter of the award of the business.
EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be

stipulated by the Respondent in its Bid Documents.

16.2 1% is Transnet’s preference to enter into Rand-hased agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance seckion of the Bid Documents and
also furnish full details of the principals to whom payment is to be made.
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17

18

19

20

16.4 The South African Reserve Bank’'s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

ACCEPTANCE OF BID

17.1 Transnet does not bind itself to accept the lowest priced or any Bid. \\

17.2  Transnet reserves the right to accept any Bid in whole or in part.

17.3 Upon the acceptance of a Bid by Transnet, the parties shall be bougd by thes®yGeneral Bid Conditions
and any contractuat terms and/or any schedule of “Special Condi wherwise which form part
of the Bid Documents. $

17.4 Where the Respondent has been informed by Transnet p @ assage or email of the acceptance of

its Bid, the acknowledgement of receipt transmitiéd shalf®regarded as proof of delivery to the

Respondent.

NOTICE TO UNSUCCESSFUL RESPONDE‘l! 2

Unsuccessful Respondents shall be advi g that their Bids have not been accepted as soon as
possible after the closing date of the Bid§On awgrd of business to the successfidl Respondent all unsuccessful
Respondents shali be informed of name of the successful Respondent and of the reason as to why their
Bids have not been successfyl.

TERMS AND COND OE CONTRACT

19.1 The Service Qro shall adhere to the Terms and Conditions of Contract issued with the Bid
ther with any schedule of “Special Conditions” or otherwise which form part of the

19,2 e Respondent find any conditions unacceptable, it should indicate which conditions are
u

eptable and offer amendments/ alternatives by written submission on its company letterhead.

&
ny such submission shall be subject to review by Transnet’s Lega! Counsel who shall determine

whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1  The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’'s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the patties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Acceptance/Intent, shall
constitute a binding contract until the final contract is signed.
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act
on its behalf in all matters relating to the contract.

IDENTIFICATION \\
If the Respondent is a company, the full names of the directors shall be state e Bid. If the Respondent

i e Bid. If the Respondent is a
o ners or of such individual,

is a close corporation, the full names of the members shall be state

partnership or an individual trading under a trade name, the full na
as the case may be, shall be furnished.

CONTRACTUAL SECURITIES
23.1 The successful Respondent, when called up: o, shall provide security to the satisfaction of
Transnet for the due fulfilment of a cont I order. Such security shall be in the form of an

advanced payment guarantee [APG] ormance bond [Performance Bond], as the case

may be, to be furnished by an o , building society, insurance or guarantee corporation

carrying on business in South Afr

23.2 The security may be appli whole or part at the discretion of Transnet to make good any loss or

damage which Tra r in consequence of a breach of the contract or any part thereof.

23.3  Such security, j ed, shall be an amount which will be stipulated in the Bid Documents.

23.4  The successyl
the s urlty document(s} within 30 [thirty] Days from the date of signature of the contract.

ent shall be required to submit to Transnet or Transnet's designated official

Fail refurn the securities within the prescribed time shall, save where prior extension has been

ted,Mhtitle Transnet without notice to the Service Provider to cancel the contract with immediate

\53. Additional costs incurred by Transnet necessitated by reason of default on the part of the Service

Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX

25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
guoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.

25.2  Inrespect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering
such Service represents a Service rendered by the principal; and
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b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission” for the
Services rendered locally] must show the VAT separately.

26 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1

26.2

27 DE

G

27.2

27.3

Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited to submit offers based on

alternative methods of payment and/or financing proposals. \

c) The Respondent is required to give full particulars of the terms thi§t will be applicable to its
alternative offer{(s) and the financial merits thereof will he eviygated and taken into
consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in the first instance ictly in accordance with clause

26.1a) above. Failure to comply with clause 26 ay preclude a Bid from further

consideration.

NOTE: The successful Respondent [the ServiC®Rdgvider], where applicable, shall be required to

furnish a guarantee covering any advanc&gaynents, as set out in clause 23 above fConiractual

Securities].
Conditional Discount

Respondents offering priceswhic ject to a conditional discount applicable for payment within

a specific period are to Reie Wgat the conditional period will be calculated from the date of receipt by

Transnet of the 5 s month-end statement reflecting the relevant Tax Invoice(s) for

IREMENTS
Perfod Contracts

t will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.
Progress Reporis

The Service Provider may be required to submit periodical progress reports with regard to the delivery

of the Services.
Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business, If it is unable o meet the desired critical delivery periocd, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The “Total or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these
circumskances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

29.1

29.2

29.3

26.4

Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, it is required to tender for the Services
strictly in accordance with the specifications supplied by Transnet.

Copyright \

Copyright in plans, drawings, diagrams, specifications and documents fompiled by the Service
Provider for the purpose of contract work shall be governed by the Infelfe roperty Rights section

®

African representative or agent to the Secretary of $he Acquisition Council or to a designated official

in the Terms and Conditions of Contract.

Bids submitted by foreign principals may be forwarded by the principals or by its South

the Bid Documents.

ves o agents of a successful foreign Respondent must when so required
enter into a ntract in the name of their principals and must sign such contract on behalf of
the Igfer ry such case a legal Power of Attorney from their principals must be furnished to

sNEL bygrhe South African representative or agents authorising them to enter into and sign such

) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

c) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the
domicilium citandi et executandlas provided for in the Terms and Conditions of Contract.
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29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFTT:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b) funds are to be transferred to the credit of its South African agent or representative, in which

case the name and branch of such bank shall be furnished.

30 CONFLICT WITH BID DOCUMENT \
Should a conflict arise between these General Bid Conditions and the Bid Docu }( issued, the conditions

\%

stated in the Bid Document shall prevail.

000000000000
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Lid [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, a Work Order including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words ggphrases shall have the

meaning assigned thereto in this clause, except where the context clearly requi e‘otherwise:

2.1
2.2

2.3

24

2.5
2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated s Wd/or annexures andfor
appendices, including the Work Order(s), specificatio ervices and such special

conditions as shall apply to the Agreement, togetherg neral Tender Conditions and any

additional provisions in the assodated bid documents grd by the Service Provider [as agreed

in writing between the Parties], which collectively and exclusively govern the provision of Services

by the Service Provider to Transnet;

all Intellectuat Property introduced and required by
ns under the Agreement owned in whole or in part by

ans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
arty [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:
a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;
c) private and personal details of employees or clients of the discdlosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d} any information disclosed by either Party and which is clearly marked as being confidential

or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7

2.8

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

q) information relating to the business aclivilies, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation

belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes;
i Copyright works; \\
K commercial, financial and marketing information;

)] data concerning architecture, demonstrations, tools a Wes, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, fu & d technical requirements and
specifications of the disclosing Party;

n) information concerning faults or dengoods, equipment, hardware or software or the

incidence of such faults or defe
o) information concerning the@ Fees and / or costs of the disclosing Party or its

authorised Subcontra 2 r methods, practices or service performance levels
actually achieved;

Copyright means the ri§ht in expressions, procedures, methods of operations or mathematical

concepts, computgr p codes, compilations of data or other material, literary works, musical
works, artistiggorks, d recordings, broadcasts, program carrying signals, published editions,
photogra S cinematographic works of the copyright owner to do or to authorise the

doing of s specified in respect of the different categories of works;

ns any breach of the obligations of either Party [including but not limited to

U tai breach or breach of a fundamental term] or any Default, act, omission, negligence or

ent of either Party, its employees, agents or Subcontractors in connection with or in
lation to the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

>
2.25
2.26
2.27

2.23
4 u

rvige
q;'%f and performance standards relating to the Services to be provided by the Service
er;

Inteliectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectuat Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
technigues, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parties to the Agreement together with their subsi It‘s, divisions, business
units, successors-in-title and their assigns;

Party means either one of these Parties;
Patents mean registered Patents and Patent applications, guce have proceeded to grant,

and includes a right granted for any inventions, produgh NQCes

e

the Agreement, for which purpose authorised

s in all fields of technology;

Permitted Purpose means any activity or process dertaken or supervised by Personnel

or employees of one Party during the term
disclosure of the other Party’s Confidenti ion or Intellectual Property is a prereguisite in

order to enable such activity ot process t accomplished;
Personnel means any partner,_em;

Subcontractor and the staff §f such

agent, consultant, independent associate or supplier,

wicontractor, or other authorised representative of either

Party;
Purchase Order(s official orders issued by an operating division of Transnet to the
Service Provideygffo rovision of Services;

Service , the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Rrd in terms of the Agreement;

el Agreement or SLA means the processes, deliverables, key performance

'
bcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transhet,
and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;
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2.28

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by

the Service Provider in the performance of the Services;

2.29 Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
icgo, or combination of signs and/or logos capable of distinguishing the goods or services of cne
undertaking from those of ancther undertaking;

2.30 VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

2.31 Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service to‘\nsnet, which may be
appended to the Agreement from time to time.

3 INTERPRETATION

3.1  Clause headings in the Agreement are included for ease o only and do not form part of
the Agreement for the purposes of interpretation or r purpose. No pfovision shall be
construed against or interpreted to the disadvgntag er Party hereto by reason of such
Party having or being deemed to have stru r drafted such provision.

3.2  Any term, word, acronym or phrase us he ASreement, other than those defined under the
dause heading “Definitions” shall € its plain English meaning, and those terms, words,
acronyms, and phrases used i ent will be interpreted in accordance with the generally
accepted meanings accorded

3.3  Areference to the singul®y incorporates a reference to the plural and vice versa.

3.4 Areferenceton f incorporates a reference to legal persons and vice versa.

3.5  Avreference t@ gender incorporates a reference to the other gender.

4 NATURE AND %
4.1 re t is an agreement under the terms and conditions of which the Service Provider will
r the provision to Transnet of the Services which meet the requirements of Transnet,
livery of which Services is controlled by means of Purchase Orders to be issued by Transnet
o d executed by the Service Provider, in accordance with the Agreement.
~ 4. Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

4.3  Fach properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.

4.4  DBuring the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 29 [Amendment and
Change Controf] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

4.5 Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s} [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any {ime
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

5 AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to constitute a i“mership between the
Parties, or constitute or be deemed to constitute the Parties as ag or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authorj enter into an agreement in the

name of the other; or give any warranty, representation
create any liability against the other or bind the o
whatsoever.

g on the other's behalf; or

it in any way or for any purpose

6 WARRANTIES *

6.1

S

6.2

6.3

The Service Provider warrants to Transh :

a) it has full capacity and aut

@ effter into and to perform the Agreement and that the

Agreement is executedfby a d thorised representatives of the Service Provider;

b) it will dischargegits o fins under the Agreement and any annexure, appendix or
schedule her all due skill, care and diligence;

c} it will 50 sponsible for the payment of remuneration and associated benefits, if

any, Pegonnel and for withholding and remitting income tax for its Personnel in
& with any applicable laws and regulations;

C
d Qprocure licences for Transnet in respect of all Third Party Material detailed in the
rk Order(s), and will procure the right for Transnet to take such copies [in whole or in

up for archiving and disaster recovery; and

% part] of such Third Party Materials as it may reasonably require for the purposes of back-
e)

the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a pericd of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-

conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.5

6.6

6.7

6.8

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-

conformance within such time-scale, Transnet will be entitled to employ a third party to do so in

place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shatl be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect

by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any

modification made by Transnet to the Deliverables, or any part thereof, without the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the effects of any ste

‘roposed by Transnet

pursuant to clause 6.5 above, including but not limited to any cost_imlications or any disruption

or delay in the performance of the Services. The Parties agree that any

nges to the Services,

indluding the charges for the Services or any timetahles for de f Services, will be agreed
in accordance with the change control procedure, as_s clause 29 fAmendment and
Change Control].

The Service Provider warrants that:

a)

b)

The Service Provider

it has, using the most up-to-date g vailable, tested for [and deleted] all commonly
known viruses in the Materials a all viruses known by the Service Provider at the date
of the relevant Work Order;

at the time of deliveryfto Tr. B

logic bomb, time bombN\gackgloor, trap door, keys or other harmful components.

., the Materials do not contain any trojan horse, worm,

that, in the event that a virus is found, it will at its own expense use

its best endeav Transnet in reducing the effect of the virus and, particularly in the

event that a
same e

Th

e

loss of operational efficiency or loss of data, to assist Transnet to the
e such losses and to restore Transnet to its original operating efficiency.
iCQ Prowider undertakes to comply with South Africa’s general privacy protection in terms

ion of the Bill of Rights in connection with the Agreement and shall procure that its
shall observe the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the

event of a disaster, the impact of such disaster on the ability of the Service Provider to comply

with its obligations under the Agreement will be reduced to the greatest extent possible, and that

the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider

shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the

Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall

thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for

the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a

review of the capability of the proposed Subconiractor to comply with the specified railway safety

requirements and/or regulations. The Service Provider andfor its Subcontractor shall grant

Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7 TRANSNET'S OBLIGATIONS

7.1  Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the ohservance by the Service Provider of
its confidentiality obligations under the Agreement.

7.2 The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above,

7.3 Subject to clause 14 [Service Providers Personnef], Transnet agree ‘B provide the Service
Provider or its Personnel such access to and use of its facilities as is pecdssary to allow the Service
Provider to perform its obligations under the Agreement.

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER V

8.1  The Service Provider shall:

a) respond promptly to all complaints and egquirie Transnet;

b) inform Transnet immediately of an or complaint arising in relation to the provision
of the Setvices;

c) conduct its business in a p ﬁ@ﬁ ammanner that will reflect positively upon the Service
Provider and the Serviglf ProvNlggglservices;

d) keep full recordg cleaMgiggfcating all transactions concluded by the Service Provider
relating to th mance of the Services and keep such records for at least 5 [five] years
from the uch transaction;

e) obtai Il times maintain in full force and effect, any and all licences, permits and
t ed under applicable laws for the provision of the Services and the conduct of

e ss and activities of the Service Provider;
ohserve and ensure compliance with all requirements and obligations as set out in the
abour and related legislation of South Africa, including the Cccupational Health and Safety
Act, 85 of 1993;
\\ Q) comply with all applicable environmental legisiation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, inciuding but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail 1o present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the
Service Provider.

8.2  The Service Provider acknowledges and agrees that it shall at all times:

a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;
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€)

d)

g)

h)

)

9
>
a)
b)
C)

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meel agreed deadlines;

treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair

discrimination [as further referred to in clause 23 — Fquality and Diversityl;

treat ali enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service Provider will advis ﬂa snet of the delay and
the reasons therefor and will keep Transnet informed of ess made regarding the

engquiry;
when requested by Transnet, provide clear and ac Mion regarding the Service

Provider's own policies and procedures, ex

Information, except where a non-disclosure ing has been entered into between
the Parties;
not allow a conflict of interest to ¥ een its own interests [or the interests of any

of its other customers] and thein

9

gratuity, enticement, flcentivee®gift that could reasonably be regarded as bribery or an

of Transnet;

not accept or offer, nor duce or promote the acceptance or offering of any

attempt to othergise e ue influence over the recipient;
not mislead t or its officers, employees and stakeholders, whether by act or
Omissio)

ct in an unethical manner or do anything which could reascnably be
damage or tarnish Transnet's reputation or business image; and

iately report to Transnet any unethical, fraudulent or ctherwise unlawful conduct of

ich it becomes aware in connection with Transnet or the provision of Services.

AND SOCIO-ECONOMIC OBLIGATIONS
B-BBEE Scorecard

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Pragramme and is strongly of the opinicn that all South African business enterprises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier
Development Pragramme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract
Manager or such other designated person details of its B-BBEE status in terms of the latest
Codes of Good Practice issued in terms of the B-BBEE Act and proof thereof at the
beginning of March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event
there is:
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9.2

5.3

78

(i) a change in the Service Provider's B-BBEE status which is less than what it was at
the time of its appointment including the impact thereof; and

(i)  a corporate or internal restructure or change in control of the Service Provider

which has or likely to impact negatively on the Service Provider’s B-BBEE status.

d) Notwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating to the Service Provider
which has been relied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) days of such request. A failure to
provide such data shall constitute a Service Provider Default a \my be dealt with in
accordance with the provisions of clause 19Error! Reference sojrce not found..

e) In the event there is a change in the Service Provider's B-BBEE staWys, then the provisions
of clause 19Error! Reference source not found. sha

B-BBEE Improvement Plan

a) Transnet encourages its Service Providers td Ity strive to improve their B-BBEE

levels. To this end, the Service Providel undertd®es to provide Transnet with a B-BBEE
Improvement Plan to indicate the hich their B-BBEE status will be maintained or

improved over the contract perio er Annexure ;55 of the RFP.

b) The Service Provider shall, ation of the Agreement, comply with the B-BBEE
Improvement Plan.

()] The terms of thg B-B provement Plan and monetary value of the commitments
thereunder s {unless otherwise agreed in writing) be less or less favourable than

mat¥e by the Service Provider in such B-BBEE Improvement Plan.

Supplier mgnt Implementation Plan

a) In\gd 0 the Supplier Development Plan which the Service Provider provided as part
ifW bid, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet
@h a Supplier Development Implementation Plan [the Implementation Plan] setting
ut the nature, extent and monetary value of the Service Provider's commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no fater than 45
{forty five) days from the signature date of the LOI/LOA.

b) The Parties undertake to negatiate in geod faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid (or such later date

as Transnet may consent to in writing).

c) If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time Bmit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause
19Error! Reference source not found. shall apply.

d)  The Supplier's Implementation Plan shall include, but not be limited to Technology transfer,
New  skills’ development; Job creation; Job: ‘preservation, ‘Small business : promotion: and
Rural integration and:regional development.
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e)

The terms of the Implementation Plan's and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be less or less favourable than
the commitments made by the Service Provider in the Supplier Development

Implementation Plan.

94  Green Economy/Carbon Footprint

a) In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
understanding of the Service Provider's position with regard to issues such as waste
disposal, recycling and energy conservation.

9.5 Reporting \\

a} The Service Provider shall monitor, audit, and record in ditable manner, its own
implementation and compliance with the B-BBEE ImpgovementSplan and the Supplier
Development Implementation Plan and provide t ¢t Manager with such
information as the Contract Manager ma S y request concerning the
implementation of the B-BBEE Improve m nd the Supplier Development
Implementation Plan.

[s)] The Service Provider shall, every months from the Commencement Date and
within 7 (seven) days of the en e calendar month of that 3 (three) months period,
provide Transnet with a rg onitoring purposes only) in respect of each of the
undertakings stipulate h 9.5.

c) Transnet, through its lig¢f Development division, shall, every 6 (six) months from the
Commencem e, review and verify the Service Provider’s undertakings stipulated in

to B-BBEE and Supplier Development commitments, based on the
ServicPr: eport.

rovider shall attach adequate proof to enable Transnet to verify compliance

e
0 oS
it thedB-BBEE Improvement Plan and Supplier Development Implementation Plan.

Post verification of the submitted report to Transnet, Transnet shall engage with the
% ervice Provider on the findings. The Contract Manager, assisted by the relevant specialist

from Transnet's Supplier Development division, must report to the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, hased on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the
Service Provider has not so complied.

Without prejudice to the Transnet’s rights under the Agreement:

(i) if the Contract Manager and/or Transnel's Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager andfor the Supplier Development specialist may make such
recommendations as is considered reascnably appropriate to the Service Provider as
to the steps he reasonably considers should be taken by the Service Provider in
order for the Service Provider to remedy such non-compliance and the time period
within which such steps must be taken;
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9.6

iy If such recommendations are not implemented by the Service Provider in

accordance with such recommendations, then the provisions of clause 9.6; and

(i)  Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions that the Service Provider must undertake

in order to remedy that non-compliance.

In the event the Service Provider is found not to have met the B-BBEE and Supplier
Development requirements agreed upon in the B-BBEE Improvemg§ Plan and the Supplier
Development Implementation Plan, andfor is found to be frafjgdulent in submitting the

reports, then Transnet shall impose a non-compliance penailty a vided for in clause 9.6

below or shall be entitled to terminate in terms of clau andelS.

For the sake of completion of its contractual ob he Service Provider shall be
obliged to complete all the undertakings ma B-BBEE Improvement Plan and
the Supplier Development Implementation P 6 months before the Termination
Date.

Penalties
Non Compliance Penalties:

a)

If the Service Providgd fai ny time, to achieve its commitments under and in

accordance with th -BREE Improvement Plan and the Supplier Development

Implementati ("a Non Compliance”), the Service Provider shall, subject to Clause

8.6 fho Penalty Capj, pay a Non Compliance penalty ("Non Compliance

Penal et in respect of such Non Compliance at the applicable rate (“Applicable
a cribed in clause 9.6(i) below.

i n Compliance Penalties shall be calculated as a percentage of the Contract Value
and accrue at the Applicable Rate per month until:

i} the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan and/or the B-BBEE

Improvement Plan (as applicable); or if earlier

(i#i) the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b)

In relation to the Supplier Developmeni Implementation Plan, Non Compliance Penalties
shall accrue at the following Applicable Rates:

(i for the first month {or part thereof), a rate of 0.25% (one quarter per cent);
(i) for the second month {or part thereof), a rate of 0.5% (one half a per cent);
(i)  for the third month (or part thereof), a rate of 1.0% (one per cent);

(iv) for the fourth month (or part thereof), a rate of 1.25% (one and one quarter per
cent); and

{v}  for any pericd of Non Compliance after the fourth month, a rate of 1.5% (one and a
half per cent).
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c) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the
following Applicable Rates:

{i) for the first month (or part thereof), a rate of 1.0% {one per cent);
(i)  for the second month (or part thereof), a rate of 1.5% (one and a half per cent);
(iiiy  for the third month (or part thereof), a rate of 2.0% (two per cent);

(iv)  for the fourth month (or part thereof), a rate of 2.5% (two and a half per cent);
and

(v)  for any period of Non Compliance after the fourth month, a rate of 3% (three per
cent).

Non Compliance Penalty Cap (for Large Enterprises): \

d) The maximum amount of the Service Provider's liability to p n Compliance Penalties

under this clause 9.6 shall not exceed: y
) in the case of the Supplier Development Im ion Plan, 5% (five per cent) of

the Conftract Value; and

(it in the case of the B-BBEE Improyeme » 5% (five per cent) of the Contract
Value, (each a Non Complian

Applicable Rates of Non Compliancé @ alties” (for QSEs and EMEs):

% t Implementation Plan, Non Compliance Penalties
Nof 5% (one half per cent);

) In refation to the B-BB vement Plan, Non Compliance Penalties shall apply annually

e) In relation to the Supplier

shall apply annually at fie 13

at the rate of 59 one half per cent).

Non Complia ap (for QSEs and EMEs):

a) Th gum gamount of the Service Provider's liability to pay Non Compliance Penalties
u &

h Acase of the Supplier Development Implementation Plan, 1.5% {one and a half per

%vt) of the Contract Value; and

in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the

use 9.6 shall not exceed:

Contract Value, {each a Non Compliance Cap).

S

Non Compliance Penalty Certificate:

i) If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating
the Non Compliance Penalties which have accrued during that period.

k) A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it
refates. If the Service Provider disputes any of the amounts set out in a Non Compliance
Penaity Certificate:

(i) the dispute shall be resolved in accordance with the provisions of the Agreement;

and

(i) if pursuant to that referral, it is determined that the Service Provider owes any
amount to Transnet pursuant to the Non Compliance Penalty Certificate, then the
Service Provider shall pay such amount to Transnet within 10 (ten) Business Days of
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the determination made pursuant to such determination and an accompanying valid

Tax Invoice.

Payment of Non Compliance Penalties:

10

11

)} Subject to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing
a valid Tax Invoice to the Service Provider for the amount set out in that certificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance
Penalties accrued during any relevant period, those Non Compliance Penalties shall be

carried forward to the next period.
m)  The Service Provider shall pay the amount due within 10 (ten) da*\fter receipt of a valid
Tax Invoice from Transnet, failing which Transnet shall, withoyt prejudice to any other

rights of Transnet under the Agreement, be entitled to call for pRgnent which may be in
any form Transnet deems reasonable and/or appropria V

n) Should the Service Provider fail to pay any ce Penalties within the time

ntifed to deduct the amount not paid
e Provider in the ensuing month,

o) The Non Compliance Penalties set his Clause 9.6 are stated exclusive of VAT. Any

VAT payable on Non Compliance ies will be for the account of the Service Provider.

FEES AND EXPENSES

10.1 In consideration of the provigon of jhe Services, Transnet will pay to the Service Provider the
Fees detailed in the relevnt schedule or Work Order.

10.2  Transnet will not for materials used in the provision of the Services save for those
materials [if t in the Work Order and accepted by Transnet or in any relevant Work
voiced to Transnet at cost].

10.3 agreed in a schedule or Work Order, Transnet will reimburse to the Service

easonable and proper expenses incurred directly and solely in connection with the

a are agreed by Transnet in advance;

b) are incurred in accordance with Transnet’s standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts,

10.4 All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a
separate item.

INVOICING AND PAYMENT

i1.1  Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

11.2  Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
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12

13

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the

Services, in terms of clause 11.4 below.

11.3  All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable
at the applicable rate.

11.4 Unless otherwise provided for in the Work Order(s) appended to the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such moenth-end
statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of

the statement together with all valid and undisputed Tax Invoices and supporting documentation.

11.5 Where the payment of any Tax Invoice, or any part thereof which is not i\‘spute, is not made in
accordance with this clause 11, the Service Provider shall be entitied Yo charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prirge rate ofNgterest in force, for the

period from the due date of payment until the outstanding am

FEE ADJUSTMENTS

12.1 Fees for Services rendered in terms of the Agrgeme be subject to review as indicated in
the Work Order(s) annexed hereto from tim%.

12.2  No less than 2 {two] months prior to pose® Fee adjustment, the Parties shall commence

negotiations for Fees for the next pg otherwise indicated and appended hereto.

(]
12.3  Should Transnet and the Servj % fail to reach an agreement on Fees for the successive
period, either Party shall be eR§itled g submit this matter to dispute resolution in accordance with
clause 26 of this Master Myreement /Dispute Resolution].

INTELLECTUAL PR GHTS
13.1 Titleto fi nformation
a) Trogsh ill retain all right, title and interest in and to its Confidential Information and

ound Intellectual Property and the Service Provider acknowledges that it has no

im of any nature in and to the Confidential Information and Background Intellectual

Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider's Background Intellectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Inteflectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.

c) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
ticence to use the Service Provider’s Background Intellectual Property for the Permitied
Purpose. This licence shall not permit Transnet to sub-license to other parties.

d) The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent
that such access is required.

13.2 Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived

or developed by the Service Provider, its researchers, agents and employees shall vest in
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Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or canceliation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shatl not counsel or assist

any person to do so.

b) Transnet shall be entitled to seek protection in respect of the Foreground Inteliectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and gfintaining protection of
the Foreground Intellectual Property.

c) Where the Foreground Intellectual Property was created by ervice Provider or its

researchers, agents and employees and where Transnd§ eMgts to exercise its option o

seek protection or decides to discontinue the h port of the prosecution or

maintenance of any such protection, Transne
have the right of first refusal to file or c@ F

the Service Provider who shall

prosecution or maintain any such
applications and to maintain any profection issuing on the Foreground Intellectua!
Property.

d) No consideration shall be pz nsnet to the Service Provider for the assignment of

any Foreground Inteflegmg from the Service Provider to Transnet, over and

above the sums payafle in tggms of the Agreement. The Service Provider underfakes to
sign all documentlg and % things as may be necessary to effect, record and perfect the

assignment o eground Intellectual Property to Transnet.

e} Subje contrary contained in the Agreement andfor the prior written consent
of Jansigt [yhich consent shall not be unreasonably be withheld or delayed], the Service
Prigyid I under no circumstances be entitled as of right, or to claim the right, to use
et’s Background Intellectual Property and/or Foreground Inteltectual Property.

provements

provements, developments, adaptations and/or modifications to the Foreground Intellectual
operty, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exciusively
owned by Transhet. The Setvice Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining ot documenting ownership and/or protection
of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information befonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transhet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
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13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed against any party infringing its Intellectual Property.

b) It shall be within the scle and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-cperate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action to bring any infringement of
illegal use to an end. \\

C) The Service Provider shall cooperate to provide Transnet mptly with all relevant

ascertainable facts.

d) If proceedings are commenced by Transnet alone Wall be responsible for all
expenses but shall be entitled to all damage

0 awards arising out of such
cth Parties, both Parties will be
entitled to damages or other awards

proceedings. If proceedings are commend @
responsible for the expenses and both Pgties st
arising out of proceedings.

SERVICE PROVIDER'S PERSONNEL

14.1

14.2

14.3

144

i4.5

The Service Provider's Pers w he regarded at all times as employees, agents or
Subcontractors of the ServicdgProvidgr and no relationship of employer and employee shall arise

between Transnet and Se rovider Personnel under any circumstances regardless of the

degree of supervisio ay be exercised over the Personnel by Transnet.

The Service P ants that all its Personnel will be entitled to work in South Africa or any

cther cou

the Services are to be performed.

The Servitg Priyfier wilt ensure that its Personnel comply with all reasonable requirements made

wg { Service Provider by Transnet concerning conduct at any Transnet premises or any

tN ppfnises upon which the Services are to be performed [including but not limited to security

tions, policy standards and codes of practice and health and safety requirements]. The

ervice Provider will ensure that such Personnel at all times act in a lawful and proper manner in
accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises cccupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Service Provider will promptly supply a replacement of equivalent
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calibre and experience, and any such replacement shali be approved by Transnet prior to
commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

LIMITATION OF LIABILITY

15.1

154

15.5

15.6

16.2

Neither Party excludes or fimits liability to the other Party for:
a) death or personal injury due to negligence; or
b) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liabflity for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any a‘\f or omission by the
Service Provider or its Personnet in connection with the Agreement. ThalService Provider's liability
arising out of this clause 15.2 shall be limited to a maximum gmount able in respect of any
one occurrence or a series of related occurrences in a singl w«ean such amount to be
agreed in writing by the Parties.

Subject always to clauses 15.1 and 15.2 above, tf @ f either the Service Provider or
Transnet under or in connection with the Agreginent, Wig

breach of contract or otherwise, for direct damage arising out of each Default or series of

er for negligence, misrepresentation,

related Defaults shall not exceed 10 e hifidred per cent] of the Fees paid under the

schedule or Work Order to which t ) relates.

Subject to clause 15.1 above, is provided in clauses 15.2 and 15.3 above, in no event

shall either Party be liable toghe otfer for indirect or consequential foss or damage or including

indirect or consequentialNpss of profits, business, revenue, goodwill or anticipated savings of an
age incurred by the other Party as a result of third party claims.

If for any re lusion of liability in clause 15.4 above is void or unenforceable, either
Party’s t iab r all loss or damage under the Agreement shall be as provided in clause

15.3abo

thigg in oMs clause 15 shall be taken as limiting the liability of the Service Provider in respect of
la [ntellectual Property Rightsj or clause 17 fConfidentiality].

NCES

Without limiting the fiability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shalf be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of
policy renewals,

Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance under this
clause 16, it shall notify Transnet in writing as soon as it becomes aware of the reduction or
inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
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shall promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider's liability. Transnet assumes no responsibifity for such insurance being adequate

to protect all of the Service Provider's liahility.

16.4 In the event that the Service Provider receives written notice from its insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider shall immediately notify

Transnet in writing of such termination and/or unavailability, whereafter either the Service

Provider or Transnet may terminate the Agreement on giving the other Party not less than 30
[thirty] days prior written notice to that effect.

CONFIDENTIALITY \\

17.1 The Parties hereby undertake the following, with regard to Confide ormation:

a)

not to divulge or disclose o any person whomsoever § w or manner whatsoever,
either directly or indirectly, any Confidential Info e other, without the prior
written consent of such cther Party, other t lled upon to do so in accordance
with a statute, or by a court having jurisdi by any other duly authorised and
empowered authority or official, in_whigh event the Party concerned shall do what is

reasonably possible to inform the o h a demand and each shall assist the cther in

seeking appropriate relief or ting of a defensive action to protect the Confidential

Information concerned;

tial Information, disclosed to it as a result of the Agreement,

for any purp atsoever other than for the purpose for which it is disclosed or

h copies shall be regarded as Confidential Information;

o .
@‘A except when reasonably necessary for the purpose of the Agreement, in which case
s

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the
performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
cther party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate fevel of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their

control, any public statements or issue press releases or disclose Confidential Information
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with regard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disciosing such information;

h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only 1o the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall
ensure stich employees or consultants honour such obligations; \

i each Party shall notify the other Party of the name of each perdpn or entity to whom any

Confidential Information has been disclosed as soon as practica er such disclosure;
B each Party shall ensure that any person or entity ichpit discloses Confidential
Information shall observe and perform all of the ¢ he Party has accepted in the

Agreement as if such person or entity has sig eement. The Party disclosing the

y breach of the provisions of the

Confidential Information shall be respgpsible

Agreement by the person or entity; a%

K) each Party may by written notic other Party specify which of the Party’s employees,
officers or agents are requir i non-disclosure undertaking.

17.2  The duties and obligations witjffeg onfidential Information in this clause 17 shall not apply
where:

a) a Party can dggortrate that such information is afready in the public domain or becomes
available QU through no breach of the Agreement by that Party, or its Personnel;

or
b) N in a Party’s possession prior to receipt from the other Party, as proven by the
r ertioned Party’s written records, without an infringement of an obligation or duty of

co

nfientiality; or
) n be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

17.3 This clause 17 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaining commitment shall remain subject in all respects to these conditions.
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TERM AND TERMINATION

9.1

19.2

19.3

194

19.5

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [e]
and the duration shall be for a [e] [[#]] vear period, expiring on [ e}, unless:

a} the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in accordance with
law or equity; or

b} the Agreement is extended at Transnet’s option for a further period to be agreed by the

Parties.

Either Party may terminate the Agreement forthwith by notice in writing &?the other Party where

the other Party has committed a material Default and, where such De is capabte of remedy,

has failed to remedy such Defauit within 30 [thirty] days of receivin e specifying the Default
and requiring its remedy. y

Either Party may terminate the Agreement forthwith by idNrVing to the cther Party when
the other Party is unable to pay its debts as they fa mmits any act or omission which
would be an act of insolvency in terms of the Insol , 24 of 1936 [as may be amended

from time to time], or if any action, applicatign o} proceeding is made with regard to it for:

a) a voluntary arrangement or com onstruction of its debts;

b) its winding-up or dissolutio
c) the appointment of a ligfhd ee, receiver, administrative receiver or similar officer;
or

d) any similar acii plication or proceeding in any jurisdiction o which it is subject.

greement at any time within 2 [two] months of becoming aware of

a change o e Service Provider by notice in writing to the Service Provider. For the
purpose e, “control” means the right to direct the affairs of a company whether by
oW ip\§f shifres, membership of the board of directors, agreement or ctherwise.

et may cancel any schedule or Work Order hereto at any time on giving the Service
Fo 30 [thirty] days' written notice,

otwithstanding this clause 19, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

20.1

20.3

Termination in accordance with clause 19 [Term and Termination] shall not prejudice or affect any
right: of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the
Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 20.2 above are in
electronic form and contained on non-detachable storage devices, the Service Provider will provide
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204

20.5

20.6

20.7

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy
and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 [Term
and Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apportioned on a pro rata basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid or is
legally obliged to pay, in which case, on delivery of such goods or materials, the Service Provider
will promptly deliver such goods and materials to Transnet or as it may di «(

The provisions of clauses 1 [fDefinitions], 6 [Warranties], 13 [Intelldgtual Froperty Rights], 15
[Limitation of Liability], 17 [Confidentiality], 20 [Consequence o ination], 26 [Dispute

Resolution] and 30 [Governing Law] shall survive termination iry gf the Agreement.

of the Agreement and fails to
notice thereof, the other Party

griion to any other rights and remedies

If either Party [the Defaulting Party] commits a materi
remedy such breach within 30 [thirty] Business Da
[hereinafter the Aggrieved Party], shall be e
that it may have in terms of the Agreeme

t terminate the Agreement forthwith without any
liability and without prejudice to any whi
against the Defaulting Party.

the Aggrieved Party may have for damages

Should:

a) the Service Provider Sffect attempt to effect a compromise or composition with its

creditors; or

b) ionally or finally fiquidated or placed under judicial management,

default in the payment of its liabilities generally, or commit any act or omission
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
ended from time to time];
the cther Party shall be entitled, but not cobliged, to terminate the Agreement on written
otice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay

its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

22.1

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, lockout, government action, laws or regulations,

terrorism or civil disturbance, defaults or other circumstances or factors beyond the reasonable
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22.2

control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such petformance
shall be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots
as a ground of force majeure.

Each Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Party may thereafler terminate
the Agreement with immediate notice, \\

23  EQUALITY AND DIVERSITY

23.1

23.2

24  NON-WAIVER

The Service Provider will not victimise, harass or discriminate g@ employee of either Party
to the Agreement or any applicant for employment with ej he Agreement due to their
gender, race, disability, age, religious belief, sexual or part-time status. This provision
applies, but is not limited to employment, upgra k environment, demotion, transfer,
recruitment, recruitment advertising, terminatide of employment, rates of pay or other forms of

compensation and selection for training.

Both Parties to the Agreement undegia t they will not, and shall procure that its employees,

agents and Subcontractors will any applicable discrimination legislation and any

amendments and re-enactmefits thet

24.1 Failure or negle rty, at any time, to enforce any of the provisicns of the Agreement,
shall not, in be construed to be a waiver of any of that Party's rights in that regard
reement
24.2 ordheglect shall not, in any manner, affect the continued, unaltered validity of the
r prejudice the right of that Party to institute subsequent action.

25
-~ ny Provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
~ t0We modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

26 DISPUTE RESOLUTION

26.1

26.2

26.3

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 {ten] Business Days of such
dispute arising.

If the dispute has not been resolved by such negotiation, either of the Parties may refer the

dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.
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S

26.4

26.5

26.6

This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim
at any such proceedings that it is not bound by this clause 26.

This clause 26 is severable from the rest of the Agreement and shall remain in effect even if the

Agreement is terminated for any reason.

This clause 26 shall not preclude either Party from seeking urgent relief in a court of appropriate

jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

27.1

27.2

27.3

The Parties to the Agreement select the physical addresses and facsin‘l}numbers, as detailed

hereafter, as their respective addresses for giving or sending any notid provided for or required

in terms of the Agreement, provided that either Party shall be enf: o substitute such other
address or facsimile number, as may be, by written notice to W
a) Transnet
(i) For legal notices: [e
Fax No, [®]

ention: Legal Counsel

(i)  For commercial ma [e]
Fax No. [e]

Attention: [e]

b) The Servige d

r
0] @ ices: [e]
x Fax No. [e]
A Attention: [e]
% For commercial matters: [®]

Fax No. [®]

Attention: [e]

Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.

Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

<) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the
next Business Day.

Page 25 of 26



Standard Terms and Conditions of Contract
Services [January 2014]

28

29

30

I,

WHOLE AND ONLY AGREEMENT

28.1

28.2

The Parties hereby confirm that the Agreement constifutes the whole and only agreement

between them with regard to the subject matter of the Agreement.

The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended
hereto.

AMENDMENT AND CHANGE CONTROL

29.1

29.2

Any reguirement for an amendment or change to the Agreement or to a wk Order shall only be
valid if it is in writing, signed by both Parties and added to the Agfpement as an addendum

hereto.
In the event the Parties cannot agree upon changes, the Pa WQOOG faith seek to agree
any proposed changes using the dispute resolution proced e 26 [Dispute Resolution).

- GOVERNING LAW

The Agreement is exclusively governed by and construdd in accordance with the faws of the Republic of

South Africa and is subject to the jurisdiction of U f the Republic of South Africa.

30.1

Change of Law

In the Agreement, unless th erwise requires, references to a statutory provision

include references to that st@tutory provision as from time to time amended, extended or re-

enacted and any regulajons under it, provided that in the event that the amendment,

extension or re-ena of any statutory provision or introduction of any new statutory

provision has a impact on the obligations of either Party, the Parties will negotiate in

good faithgtoNgreegsuch amendments to the Agreement as may be appropriate in the

circumstageeNIf, Within a reasonable period of time, the Service Provider and Transnet cannot
re ent on the nature of the changes required or on modification of Fees, Deliverables,
ties, o other terms and conditions, either Party may seek to have the matter determined in

CO ce with dause 26 [Dispute Resolution] above.

NTERPARTS

The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

000000000
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THIS AGREEMENT is made between

Transhet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49™ Floar, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and \\

\%

d it is envisaged that each party

the Company as indicated in the RFP bid response hereto

WHEREAS

Transnet and the Company wish to exchange Information [as definedgbeld
may from time to time receive Information relating to the cther in r *%
making available to the other such Information, the parties jointl§ agree that any dealings between them shall be
subject to the terms and conditions of this Agreement whi ms&yes will be subject to the parameters of the Bid

zrect. In consideration of each party

Document.

IT IS HEREBY AGREED ( O

1. INTERPRETATION
In this Agreement:

1.1 Agents mean dirggflor rs, employees, agents, professional advisers, contractors or sub-

contractors, ember;

1.2 Bid or Bi means Transnet’s Request for Information [RFI] Request far Proposal [RFP] or
Reg ation [RFQ], as the case may be;
1.3C n nformation means any information or other data relating to one party [the Disclosing

d/or the business carried on or proposed or intended to be carried on by that party and

«, which Is made available for the purposes of the Bid to the other party [the Receiving Party] or its

gents by the Disclosing Party or its Agents or recorded in agreed minutes following oral disclosure

and any other information otherwise made available by the Disclosing Party or its Agents to the

Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in

writing or otherwise, including any information, analysis or specifications derived from, containing or
reflecting such information but excluding information which:

a) is publicly available at the time of its disclosure or becomes publicly available {other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or

b) was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by
its written records or other reasonable evidence] free of any restriction as to its use or
disclosure prior to its being so disclosed; or
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c) following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reascnable evidence] from a source other than
the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and

1.5 Information means all information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and
business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION \

2.1 All Confidential Information given by cne party to this Agreement [the Dis Qng Party] to the other
party [the Receiving Party] will he treated by the Receiving Party as se nd confidential and will
not, without the Disdosing Party’s written consent, directly or 'Wcommunicate or disclose
fwhether in writing or orally or in any other manner] Confi ation to any other person

other than in accordance with the terms of this Agreeme

2.2 The Receiving Party will only use the Confidential Inform the sole purpose of technical and
commercial discussions between the parties in relai®n to the Bid or for the subsequent performance

of any contract between the parties in relati he Bl.
2.3 Notwithstanding clause 2.1 above, the Re may disclose Confidential Information:

a) to those of its Agents w@d to know the Confidential Information for the sole
2

purpose set out in clause abagye, provided that the Receiving Party shall ensure that such
Agents are made awg prior 10 the disclosure of any part of the Confidential Information that

the same is cgpfi nd that they owe a duty of confidence to the Disclosing Party. The

Receiving at aHl times remain liable for any actions of such Agents that would

consti a wgeagypof this Agreement; or
b) t@e equired by law or the rules of any applicable regulatory authority, subject to
laus

C below.
24 In Y the Receiving Party is required to disclose any Confidential Information in accordance

se 2.3 b) above, it shall promptly nctify the Disclosing Party and cooperate with the
o isciosing Party regarding the form, nature, content and purpose of such disclosure or any action
~ hich the Disclosing Party may reasonably take to challenge the validity of such requirement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used ctherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent
further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not
confer on the Receiving Party any rights, including intellectual property rights over the Confidential
Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of ali Information and any copies
thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request, of
the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.
3.3 The Company shall, within 7 {seven] days of receipt of a written demand from Transnet:
a) return all written Confidential Information {including all copies]; and

b) expunge or destroy any Confidential Information from any computer, word processor or other
device whatsoever into which it was copied, read or programmed ber Company or on its
behalf.

3.4 The Company shall on request supply a certificate signed by a director a W full compliance with the

requirements of clause 3.3 b) above. V

4, ANNOUNCEMENTS

4.1 Neither party will make or permit to be made any announcag disclosure of its prospective interest

in the Bid without the prior written consent of the ofger party.
4.2 Neither party shall make use of the other party™gme 8 any information acquired through its dealings

with the other party for publicity or markgh rposes without the prior written consent of the other
party.

5. DURATION
The obligations of each party andN\gs Agents under this Agreement shall survive the termination of any
discussions or negotiations parties regarding the Bid and continue thereafter for a period of 5
[five] years.

6. PRINCIPAL
Each party
and that jt

t it is acting as principal and not as nominee, agent or broker for any other person

sponsible for any costs incurred by it or its advisers in considering or pursuing the Bid
ith the terms of this Agreement.

7. \ﬁ UACY OF DAMAGES
Nathing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any
other remedies available to it, either at faw or in equity, for any such threatened or actual breach of this
Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms Section
14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall observe
the provisions of such Act [as applicable] or any amendments and re-enactments thereof and any

regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against

accidental loss or destruction of, or damage to such data held or processed by them,
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9.

GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
written consent of the other, save that Transnet may assign this Agreement at any time to any
member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor wifl any single or partial exercise of it preclude any further exercise or the exercise of

any right, power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to the fullest extent permitted

by law. \\

9.4 This Agreement may only be modified by a written agreement duly sig persons authorised on

behalf of each party.
9.5 Nothing in this Agreement shall constitute the creation of a partnggshi Mnture or agency between

the parties. !

irrevacably submit to the exclusive jurisdiction of thelSouth African courts.

ooQoo

9.6 This Agreement will be governed by and construed in accord th South African law and the parties





