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INVITATION TO BID

RFP FOR THE SUPPLY OF
SOCKS FOR A PERIOD
OF FIVE YEARS

Section 1 : NOTICE TO BIDDERS

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] are requested from persons,

companies, close corporations or enterprises [hereinafter referred to as an entit\‘espondent or Bidder].

RFP FOR THE SUPPLY OF WORK WEAR CLOTWING FOR A PERIOD OF

INSPECT /
COLLECT
DOCUMENTS FRO

DESCRIPTION YEARS
R 200.00 [inclusive of VAT] per set. P e made as follows:
Bank: Standard Bank
Account Number: 20 315 8598

BID FEE AND Branch code: 004805

BANKING DETAILS | account Name:  Tran reidW§, Rail

Reference: ~16208
NOTE — This amd otvrefundable. A receipt for such payment made must be
presented w po the RFP documents and submitted thereafter with your
Proposal..
The offige of retariat,

etween 07:30 and 15:30 from 18 March 2015 until 24 March 2015.
Note: If a bid fee is applicable, payment must be effected prior to the deadline for

BRIEFING SESSION

ISSUE
COLLE DATE | collection. Pursuant to this requirement, should a third party [such as a courier] be
D instructed to collect RFP documents on behalf of a Respondent, please ensure that
this person [the third party] has a “proof of payment” receipt for presentation to
Transnet when collecting the RFP documents.
PULSORY/NON | Yes Refer to paragraph 2 for details.
MPULSORY Bidders are welcome to bring cameras should they wish to take photos as

samples will be displayed during briefing session

CLOSING DATE

10:00 on Tuesday 12 May 2015
Bidders must ensure that bids are delivered timeously to the correct address.

As a general rule, if a bid is late or delivered to the incorrect address, it will not be
accepted for consideration.

VALIDITY PERIOD

30 November 2015

Bidders are to note that they may be requested to extend the validity period of
their bid, on the same terms and conditions, if the internal evaluation process has
not been finalised within the validity period.

CONTACT PERSON

Barbara Msomi

Contact Number; 011 584 0616

Cell Number : 083 572 1760

Email: barbara.msomi@transnet.net
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Any additional information or clarification will be faxed or emailed to all Respondents, if necessary.

FORMAL BRIEFING

A compulsory RFP briefing will be conducted at Transnet freight Rail, Inyanda House 1, Parktown,
Umjantshi Boardrooms B and C on the 25 March 2015, at 10h00 for a period of £ 2hours. [Respondents to
provide own transportation and accommodation]. The briefing session will start punctually at 10h00 and

information will not be repeated for the benefit of Respondents arriving late.

2.1 A Certificate of Attendance set out in Section 14 hereto must be completed and submitted with

your Proposal as proof of attendance is required for a compuls:“site meeting and/or RFP
briefing.

2.2 Respondents failing to attend the compulsory RFP briefing will be ualified.

2.3 Respondents without a valid RFP document in their po ill not be allowed to attend
the site meeting and/or RFP briefing.

NB: Bidders are encouraged to bring a camera photos of the samples that will be

on display at briefing session.

PROPOSAL SUBMISSION

RFP No:

Description SUPPLY OF SHOES FOR A PERIOD OF 5 YEARS
Closing date and tigge: 12 May 2015

Closing addres [Refer to options in paragraph 4 below]

ered by hand, the envelope must be deposited in the Transnet tender box which is located at

Inyanda No 1, Ground Floor, 21 Wellington Road, Parktown, and must be addressed as follows:

The Secretariat
Transnet Freight Rail

Acquisition Council
Ground Floor
Tender Box
Inyanda House 1
21 Wellington Road

Parktown

a) The measurements of the "tender slot" are 400mm wide x 100mm high, and
Respondents must please ensure that response documents or files are no larger than

the above dimensions. Responses which are too bulky [i.e. more than 100mm thick]
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must be split into two or more files, and placed in separate envelopes, each such

envelope to be addressed as required in paragraph 3 above.

b) It should also be noted that the above tender box is located at the street level outside
the main entrance in Inyanda No 1, Ground Floor, 21 Wellington Road, Parktown and is
accessible to the public 24 hours a day, 7 days a week

C) Dispatch by courier

If dispatched by courier, the envelope must be addressed as follows and delivered to the Office of
The Secretariat, Transnet Freight Rail Acquisition Council and a signature obtained from that Office:

The Secretariat \
Transnet Freight Rail

Ground Floor V
Tender Box
Inyanda House 1 O

21 Wellington Road
Parktown

BROAD-BASED BLACK ECONOMIC EMPQX NT AND SOCIO-ECONOMIC OBLIGATIONS

As described in more detail in the attagmed

Claim Form and as prescribed in terms of the Preferential
ct 5 of 2000 and its Regulations, Respondents are to note that

ies who provide a valid B-BBEE Verification Certificate.

The value of this bid is eefi exceed R1 000 000 (all applicable taxes included); and therefore the

complete Section 7 [the B-BBEE Preference Point Claim Form] and submit it

together wij of €heir B-BBEE Status as stipulated in the Claim Form in order to obtain preference

ailure to submit a valid and original B-BBEE certificate or a certified copy thereof
the Closing Date of this RFP will result in a score of zero being allocated for B-BBEE.

5.1 B-BBEE Joint Ventures or Consortiums

Respondents who would wish to respond to this RFP as a Joint Venture [IV] or consortium with B-
BBEE entities, must state their intention to do so in their RFP submission. Such Respondents must
also submit a signed JV or consortium agreement between the parties clearly stating the percentage
[%] split of business and the associated responsibilities of each party. If such a JV or consortium
agreement is unavailable, the partners must submit confirmation in writing of their intention to enter
into a JV or consortium agreement should they be awarded business by Transnet through this RFP
process. This written confirmation must clearly indicate the percentage [%] split of business and the
responsibilities of each party. In such cases, award of business will only take place once a signed

copy of a JV or consortium agreement is submitted to Transnet.

Respondents are to note the requirements for B-BBEE compliance of JVs or consortiums as required
by Section 7 [the B-BBEE Preference Point Claim Form] and submit it together with proof of their B-
BBEE Status as stipulated in the Claim Form in order to obtain preference points for their B-BBEE

status.
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Note: Failure to submit a valid and original B-BBEE certificate for the IV or a certified copy thereof at

the Closing Date of this RFP will result in a score of zero being allocated for B-BBEE.
5.2  Subcontracting

Transnet fully endorses Government’s transformation and empowerment objectives and when
contemplating subcontracting Respondents are requested to give preference to companies which are
Black Owned, Black Women Owned, Black Youth Owned, owned by Black People with Disabilities,
EMEs and QSEs including any companies designated as B-BBEE Facilitators®.

If contemplating subcontracting, please note that a Respondent will nox\e awarded points for B-
BBEE if it is indicated in its Proposal that such Respondent intends sugcontracting more than 25%
[twenty-five percent] of the value of the contract to an entity/entitie do not qualify for at least
the same points that the Respondent qualifies for, unless the ¢ Wbcentractor is an EME with
the capability to execute the contract.

A person awarded a contract may not subcontract mq @ % [twenty-five percent] of the value
of the contract to any other enterprise that does got haRgg@gfequal or higher B-BBEE status level than
the person concerned, unless the contract i ontracted to an EME that has the capability and

ability to execute the subcontract.

In terms of Section 7 of this RFP [thE
to indicate the percentage of tg€ co

eference Point Claim Form] Respondents are required

at will be sub-contracted as well as the B-BBEE status of
the sub-contractor/s.
5.3 B-BBEE Improveme

Transnet encofa its®uppliers to constantly strive to improve their B-BBEE rating. Whereas
Responde i ocated points in terms of a preference point system based on its B-BBEE

essed as detailed in paragraph 5.1 above, in addition to such scoring, Transnet
that Respondents submit a B-BBEE improvement plan. Respondents are therefore
egdflo indicate the extent to which they will maintain or improve their B-BBEE status over the

period.

\\ Respondents are requested to submit their B-BBEE Improvement Plan as an additional document with
their Proposals by completion of Annexure F_ appended hereto. [Refer to Section 9)

! The Minister of the Department of Trade and Industry has the power to designate certain Organs of State or
Public Entities as B-BBEE Facilitators. For example, the South African National Military Veterans’ Association
(SANMVA) has been designated as a B-BBEE Facilitator. As such they will be treated as having rights of
ownership held 100% by Black People, 40% by Black Women and 20% by Black designated groups.
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Compulsory Local Content Threshold

In terms of section 9(1) of the Preferential Procurement Regulations, 2011, and the Instruction Note issued

by National Treasury on the “Invitation and Evaluation of Bids based on a stipulated minimum threshold for

local content and production for the Textile, Clothing, Leather and Footwear Sector, Transnet is required to

set a stipulated minimum threshold be set for this RFP.

5.5

5.6

5.7

Local Content Threshold

A Local Content threshold of 100% [Hundred percent] will be required for all Goods to be

manufactured by a successful Respondent.

For further guidance with regard to the determination of “Local Co%espondents must refer to

the following documentation:

. SABS approved technical specification number SATS V
. Guidance on the calculation of Local Content

[available on the DTI website: http://www.thedti,gov.

Mandatory RFP Annexures

The regulatory and mandatory RFPg which must be completed by all Respondents in order

to declare Local Content, are a<ollo
° Annexure B — Declaigtion igfate for Local Production and Content [SBD 6.2]

° Annexure C - Lo

tent Declaration: Summary Schedule

Annexures D re Supporting Schedules to Annexure C. They are named as follows:
o X Qe Imported Content Declaration: Supporting Schedule to Annexure C
. exure E — Local Content Declaration: Supporting Schedule to Annexure C

er completing Declaration D, bidders should complete Declaration E and then consolidate the
information on Declaration C. Declaration C should be submitted with the bid documentation
at the closing date and time of the bid. Declarations D and E should be kept by Respondents for
verification purposes for a period of at least 5 years. The successful Respondent is required to
continuously update Declarations C, D and E with the actual values for the duration of the contract. In
addition to what is stated above regarding Annexures D and E, please note that these declarations
are to be submitted as part of the Essential Returnable Documents - See Section 2 of RFP.

Challenges meeting the Local Content Threshold

Should, after the award of a Bid, the Supplier experience challenges in meeting the stipulated
minimum threshold for Local Content, Transnet is required to inform the DTI accordingly in order for
the DTI to verify the circumstances and provide directives in this regard.
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COMMUNICATION

6.1  For specific queries relating to this RFP, an RFP Clarification Request Form should be submitted to
[Barbara Msomi] before 12:00 on 01 May 2015, substantially in the form set out in Section 6
hereto. In the interest of fairness and transparency Transnet’s response to such a query will then be
made available to the other Respondents who have collected RFP documents. For this purpose
Transnet will communicate with Respondents using the contact details provided to the Secretariat on
issue of the bid documentation to the Respondent. Kindly ensure that you provide the Secretariat with
the correct contact details, as Transnet will not accept responsibility for being unable to contact a
bidder who provided incorrect contact details. \

6.2  After the closing date of the RFP, a Respondent may only communicag with the Secretariat of the
Transnet Acquisition Council, at telephone 011 544 9486, email facsimil®gumber 011 774 9760 on
any matter relating to its RFP.

6.3  Respondents are to note that changes to its submission will nsidered after the closing date.

Respondents are warned that a Proposal may be | disqualification should any attempt be

made by a Respondent either directly or indirecQy to canvass any officer or employee of Transnet in
respect of this RFP between the closing d e date of the award of the business. Furthermore,

Respondents found to be in collusion one another will be automatically disqualified and

restricted from doing business with t the future.

CONFIDENTIALITY

7.1 All information related to ®yjs RFP is to be treated with strict confidence. In this regard Respondents
are required to cerfg y have acquainted themselves with the Non-Disclosure Agreement. All
information relgfedgto ubsequent contract, both during and after completion thereof, will be

ence. Should the need however arise to divulge any information gleaned from

ods, which is either directly or indirectly related to Transnet’s business, written

IN IOWS FOR COMPLETING THE RFP

~ 8.1'% Proposals must be submitted in duplicate hard copies [1 original and 1 copy] and must be bound.

8.2  Sign one set of original documents [sign, stamp and date the bottom of each page]. This set will
serve as the legal and binding copy. A duplicate set of documents is required. This second set must
be a copy of the original signed Proposal.

8.3  Both sets of documents are to be submitted to the address specified in paragraph 4 above, and
Bidders must ensure that the original and copies (where applicable) are identical in all respects as
Transnet will not accept any liability for having disqualified a bidder for failing to provide a mandatory
returnable document in either the original or the copy of the RFP albeit that it was included in the
other.

8.4 A CD copy of the RFP Proposal must be submitted. Please provide files in MS Word / Excel format, not

PDF versions, noting that the signed original set will be legally binding.

8.5  All returnable documents tabled in the Proposal Form [Section 4] must be returned with

your Proposal.
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8.6  Unless otherwise expressly stated, all Proposals furnished pursuant to this RFP shall be deemed to be

offers. Any exceptions to this statement must be clearly and specifically indicated.

8.7  Any additional conditions must be embodied in an accompanying letter. Subject only to clause 15
[Alterations made by the Respondent to Bid Prices] of the General Bid Conditions, alterations,

additions or deletions must not be made by the Respondent to the actual RFP documents.

COMPLIANCE

The successful Respondent [hereinafter referred to as the Supplier] shall be in full and complete compliance
with any and all applicable laws and regulations. \\

DISCLAIMERS

Respondents are hereby advised that Transnet is not committed to W of action as a result of its
issuance of this RFP and/or its receipt of Proposals. In particul te that Transnet reserves the
right to:

10.1 modify the RFP’s Goods and request Respondentg to r any such changes;
10.2 reject any Proposal which does not confo instructions and specifications which are detailed

herein;
10.3 disqualify Proposals submitted aften ubmission deadline [closing date];

10.4 not necessarily accept the lowgt pri

LBpposal or an alternative bid;

10.5 reject all Proposals, if it s@ deci

10.6  withdraw the RFP on use shown;
10.7 award a contragfin C

10.8 award a c&or ly a portion of the proposed Goods which are reflected in the scope of this

ion with this Proposal at any time after the RFP’s closing date;

RFP;
109 s

a of the contract between more than one Supplier, should if at Transnet’s discretion be

tageous in terms of, amongst others, cost or developmental considerations;
o award of a contract;

1 should a contract be awarded on the strength of information furnished by the Respondent, which
after conclusion of the contract, is proved to have been incorrect, Transnet reserves the right to

cancel the contract.

Transnet reserves the right to undertake post-tender negotiations [PTN] with selected Respondents or any
number of short-listed Respondents, such PTN to include, at Transnet’s option, any evaluation criteria listed
in this RFP document.

Transnet reserves the right to award the business to the highest scoring bidder/s unless objective criteria
justify the award to another bidder.

Should the preferred bidder fail to sign or commence with the contract within a reasonable period after being
requested to do so, Transnet reserves the right to award the business to the next ranked bidder, provided
that he/she is still prepared to provide the required goods at the quoted price.
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Transnet reserves the right to lower the threshold for Technical from 100 % to [90% percent] if no Bidders

pass the predetermined minimum threshold in respect of SD and/or Technical.
Kindly note that Transnet will not reimburse any Respondent for any preparatory costs or other work
performed in connection with its Proposal, whether or not the Respondent is awarded a contract.

11  LEGAL REVIEW

A Proposal submitted by a Respondent will be subjected to review and acceptance or rejection of its
proposed contractual terms and conditions by Transnet’s Legal Counsel, prior to consideration for an award
of business. \

Transnet urges its clients, suppliers and the general public to report aud or corruption to

TIP-OFFS ANONYMOUS : 0800 003
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RFP FOR THE SUPPLY OF
SOCKS FOR A PERIOD
OF FIVE YEARS

Section 2 : BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS

BACKGROUND

TFR in terms of the Bargaining Council agreement provides uniform clothing to operational grade workers
annually in terms of the agreed entitlement. The current contracts for the supply of these uniform
clothing items will expire at the end 2015 and the purpose of this RFP is to engage the market with a
view of renewing these contracts. The RFP’s will source suppliers to supply Tran*& Uniform Clothing on

an “as and when” require basis, over a 5 year period.

EXECUTIVE OVERVIEW

Whereas Transnet is seeking a partner(s) to provide solutions fgrit
S

The selected Supplier(s) will share in the mission ss objectives of Transnet. These mutual goals

0 te Clothing nationally, it also

seeks to improve its current processes for providing these Got efd user community throughout its

locations.

will be met by meeting contractual requireme new challenges in an environment of teamwork,

joint participation, flexibility, innovation ang unications. In this spirit of partnership, Transnet

and its Supplier(s) will study the curreffl wa do business to enhance current practices and support
processes and systems. Such a partn i Il allow Transnet to reach higher levels of quality, service

and profitability.

Specifically, Transnet se efit from this partnership in the following ways:

2.1  Transnet myg roNive geduced cost of acquisition and improved service benefits resulting from the
Supplier’s nOWgies’of scale and streamlined service processes.

2.2 Tr et achieve appropriate availability that meets user needs while reducing costs for both

aget the chosen Supplier(s).

2 must receive proactive improvements from the Supplier with respect to supply of Goods

ar related processes.
«,

2.4 ® Transnet’s overall competitive advantage must be strengthened by the chosen Supplier’s leading
edge technology and service delivery systems.

2.5  Transnet end users must be able to rely on the chosen Supplier’s personnel for service enquiries,

recommendations and substitutions.

2.6 Transnet must reduce costs by streamlining its acquisition of Goods, including managed service

processes on a Group basis.

SCOPE OF REQUIREMENTS

3.1  The scope of this RFP is to source and secure the supply and delivery of work wear garments for

the next 5 years in order to ensure continuity of supply.
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As prescribed in terms of the PPPFA and its Regulations, Respondents are to note the following:

e Functionality is included as a threshold with a prescribed percentage threshold of 100%.

Respondents must submit Manufacturing Capability Report

A Respondent’s compliance with the minimum technical threshold will be measured by submitting

Manufacturing Capability report

4 GREEN ECONOMY / CARBON FOOTPRINT

Transnet wishes to have an understanding of your company’s position with \&rd to environmental

commitments, including key environmental characteristics such as waste

5.1

5.2

The Supplier(s) shall be fully responsible to Transnet f|

GENERAL SUPPLIER OBLIGATIONS

or indirectly employed by them.

The Supplier(s) must comply with the requir

6 EVALUATION METHODOLOGY

Transnet will utilise the following methog

stated in this RFP.

al, recycling and energy

conservation. Please submit details of your entity’s policies in this regc:-'ra’V

and omissions of persons directly

in selecting a preferred Supplier, if so required:

Stage 1

Stage 2

Administrative
Test

i
-

oS
RETURNABLE

DOCUMENTS &
SCHEDULES

RE-
ALIFICATION
SABS
Manufacturing
Capability
Report or MOU
{clause 18.1)

inimum
Threshold

LOCAL
CONTENT

=

|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
I

! i i
| : I
|| Stages | Stage 6 ' | Stage?7
E ! |
| ! !
i . ! o Post tender | Negotiation  of
100% | _ Weighted E negotiation (ifi final terms &
Minimum | Scoring /100 | applicable) 1 conditions of
Threshold | ! requesting best &) contract
! ! final offer. | including,
| ! Final evaluation in' B-BBEE
w Price(90%) W terms of 80/10 i Improvement
| Ji e o o | Planwih
b B-BBREE (10%)|: W | successful
iScorecard | T 1 | bidder
: ! ;
! h i
i 1] |
- Ji I
| = | |
TECHNICAL | WEIGHTED . |
| SCORE ! POST TENDER !
| (Price=90% | NEGOTIATION& ETAD
! BBBEE = ! FINAL WEIGHTED | i
1 10%) ! SCORE i
L i |

NB: Evaluation of the various stages will normally take place in a sequential manner. However, in order to expedite
the process, Transnet reserves the right to conduct the different stages of the evaluation process in parallel.
In such instances the evaluation of bidders at any given stage must therefore not be interpreted to mean that
bidders have necessarily passed any previous stage(s).
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6.1 STAGE ONE: Test for Administrative Responsiveness

The test for administrative responsiveness will include the following:

Administrative responsiveness check RFP Reference
e  Whether the Bid has been lodged on time Sectfon 1 paragraph 3
e Whether all Returnable Documents and/or schedules [where Section 4
applicable] were completed and returned by the closing date
and time
e Verify the validity of all returnable documents Section 4

Rl e L

The test for administrative responsiveness [Stage One] myst be passed for a

Respondent’s Proposal to progress to Stage Two for furthegre-qualification

6.2 STAGE TWO: Test for Substantive Responsivene

—

The test for substantive responsiveness to this RF§ will IMeme#€ the following:
Check for substantive re sivagess RFP Reference
e Whether any general pre-qualij iteria set by Transnet, | Séction I paragraphs 2.2,
have been met 6 10.3

Section 4 — validity period

Section 8, General Bid
Condiitions clause 19

Sections 10, 11

inS a priced offer Section 3
materially complies with the scope and/or All Sections
n
any Technical pre-qualification set by Transnet have Section 2 — Scope of
en met as follows: Work. Clause 18.1

ission of a valid Capability Report (and where applicable
€ appropriate formal MOU)

2

submit a MOU( Memorandum of understanding) signed by
both the bidder and the manufacturer committing that the
manufacturer who owns capability report has agreed to
manufacture for the bidder

The test fa?substtanti ve re;ponsi veness [Stage Two] must be passed for a
Respondent’s Proposal to progress to Stage Three for the evaluation of Local

Content
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6.3 STAGE THREE: Minimum Threshold for Local Content

Local Content Threshold RFP REFERENCE

¢ A minimum threshold of 100% is required for Local Content of |  sartion 2, paragraph 4
Goods offered Annexures B and C

The test for meeting the Local Content threshold [Stage Three] must be passed for a
Respondent’s proposal to progress to Stage Four for further evaluation

64 STAGE FOUR: Minimum Threshold of 100% for Technical '&ria and Functional
Requirements

“The test for the Technical and Functional threshold will include t

Technical Evaluation Criteria ightings RFP Reference
o  Compliance to Specification Section 2 [Scope of
Requirements]
Clause 18.3
eighting: 100%
Minimum qfialify ore required: 100%

The following applicable vages will De utilised when scoring each criterion mentioned above:

old for technical/functionality [Stage Four/ must be met or
espondent’s Proposal to progress to Stage Five for final evaluation

6.5 valuation and Final Weighted Scoring
e Criteria [Weighted score 90 points]:
Evaluation Criteria RFP Reference
&
S o  Commercial offer Section 3

Transnet will utilise the following formula in its evaluation of Price:

. P—Pmin
PS =90 ( ~ Pmin )
Where:
Ps = Score for the Bid under consideration
Pt = Price of Bid under consideration

Pmin = Price of lowest acceptable Bid
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b) Broad-Based Black Economic Empowerment Criteria[Weighted score 10 points]

= B-BBEE - current scorecard / B-BBEE Preference Points Claims Form [fAnnexure A]

Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution in

accordance with the table in Annexure A, paragraph 4.1 of this RFP.

6.6 SUMMARY: Applicable Thresholds and Final Evaluated Weightings

Threshold Minimum Percentage [%]

Bcal Content - 150 ‘\
Technical / functionality 100
.Eapability Report / MOU (stage 2) 100

Evaluation Criteria Fin ted Scores_ _

Price 90
B-BBEE - Scorecard 10
TOTAL SC 100

6.7 STAGE SIX: Post Tender Negotif plicable)

Transnet reserves the right to &pducpost tender negotiations with a shortlist of Respondent(s).

The shortlist could compri® of one or more Respondents. Should Transnet conduct post tender

negotiations, Respqgde be requested to provide their best and final offers to Transnet
A final evaluation will be conducted in terms of 90/10 and the contract

will be neg d gfvarded to the successful Respondent(s).

68 S : Final Contract Award
t will negotiate the final terms and condition the contract with the successful
-, ReSpondent(s). This may include aspects such as, the B-BBEE Improvement Plan, price and

delivery. Thereafter the final contract will be awarded to the successful Respondent(s).

IMPORTANT NOTICE TO RESPONDENTS
Transnet has appointed a Procurement Ombudsman to investigate any material complaint in

respect of RFPs exceeding R5million [five million S.A. Rand] in value. Should a Respondent have

any material concern regarding an RFP process which meets this threshold, a complaint may be
lodged with the Ombudsman for further investigation. The Ombudsman reserves the right to refer

the complaint to an external service provider for investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms of Reference OF

the Ombudsman which are available for review at Transnet’s website www.transnet.net.

An official complaint form may be downloaded from this website and submitted, together with any
supporting documentation, within the prescribed period, to procurement.ombud@transnet.net.
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For transactions below the abovementioned threshold, a complaint may be lodged with the Chief
Procurement Officer of the relevant Transnet Operating Division/Specialist Unit.

Respondents are to note that a complaint must be made in good faith. If a complaint is made in bad
faith, Transnet reserves the right to place such a Bidder on its List of Excluded Bidders.
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RFP FOR THE SUPPLY OF
SOCKS FOR A PERIOD
OF FIVE YEARS

Section 3 : PRICING AND DELIVERY SCHEDULE

Respondents are required to complete the table below:
Notes to Pricing:

a) To facilitate a like for like comparison, bidders must submit quotes strictly in accordance with the
provided pricing schedule and not utilise a different format. Deviation from thi\\'icing schedule could

result in a bid being declared non responsive.

b) Quantities given are estimates only. Any orders resulting from this RFP wil on an “as and when

required” basis. V

NB : Annexure G contains the historic consumption over the as an indicative number for

costing purposes only. Transnet can commit to these nu ut®not extrapolated into a 5 year

forecast. However, annually, Transnet will provide thg supp h the actual required quantities for
the next year (year 2) and then again for years 3; 5 respectively. This forecast will be managed

on an annual rolling forecast as the requireQwith Transnet may vary due to unforeseeable

circumstances and hence Transnet clearl t this is not to create a perception of the 5 year
forecast.
basis

c) Prices are to be quoted on a deliver: Johannesburg: Warehouse 762, Langlaagte.

d) Please note that should yo offered a discounted price(s), Transnet will only consider such price

discount(s) in the final ge if offered on an unconditional basis.

e) Prices quoted mus valid until 30 November 2015

f)  Manufacturing iveNfPlead time calculated from date of receipt of purchase order: weeks

a) TransnEeQ at pricing be fixed for a 12 month periods ie the first 12 months of any resultant
contracty

Respondents, if awarded the contract, are required to indicate that their prices quoted
would be kept firm and fixed a period of 12 months, subject thereafter to adjustment (i.e.
after the initial period of 12 months), utilizing the following price PPI formula. [Not to be
confused with bid validity period Section 1, clause 1]

YES

1 DISCLOSURE OF PRICES TENDERED
1.1 Respondents must indicate below whether Transnet may disclose their tendered prices and

conditions to other Respondents:

YES

’ NO

Respondent’s Signature Date & Company Stamp
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2 PRICE REVIEW

PROPOSED ESCALATION FORMULA:

Prices will be subject to review and escalation annually in terms of the Production Price Index (PPI). Base pricing

will be adjusted in terms of Table 1 —PPI for final manufactured goods and the applicable increase will apply.

Price adjustments are to include all cost variations through the 12 month periods between reviews. Requests for

price adjustments must be submitted annually, 2 months prior to the intended effective date and will need to be

agreed between the parties before becoming effective.

\!

3 “AS AND WHEN REQUIRED” CONTRACTS

3.1

3.2

3.3

3.4

3.5

3.6

N3

Purchase orders will be placed on the Supplier(s) from time {g time a%yand when Goods are

.

contract under the same terms and conditions as§greed owen.

required.

of the contract for deliveries

Transnet reserves the right to place purchase orders u st

to be effected, within the delivery period / lead ti , beyond the expiry date of the

Delivery requirements may be stipulated 4 se orders and scheduled deliveries may be
called for. However, delivery periods a aximum monthly rates of delivery offered by the
Respondents will be used as ¢ % establishing lead times and monthly delivery

requirements with the Supplier

Where scheduled deliverigs are igd, the delivery period(s) specified must be strictly complied

with, unless otherwise ted by Transnet. Material supplied earlier than specified may not be

paid for or may y Transnet, with the Supplier being held liable for all expenses so

incurred, e.qg. g and transport charges.

offered by the Respondents is subject to a maximum monthly production

Respondents are required to indicate below the action that the Respondent proposes to take to
ensure continuity of supply during non-working days or holidays and periods occupied in
stocktaking or in effecting repairs to plant or in overhaul of plant which would ordinarily occur

within the stated delivery lead time/s:

4 RETURN OF SURPLUS GOODS

Respondents are required to indicate whether they have a return policy in place (if so attach a copy):

Respondent’s Signature

Date & Company Stamp
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Respondents are required to indicate a reasonable timeframe during which Transnet may return any

surplus goods:

5 RESPONDENT’'S SAMPLES
5.1  In this RFP Respondents are required to submit samples of the Goods tendered for by it.

5.2  The Respondent must state the timelines required to deliver the pre-production samples(s) or

prototype(s) calculated as from the date of notification of acceptance of its Proposal by Transnet:

\!

_ (weeks)

e The sample(s) must be forwarded to the addressee hereunder:

¢/n Proserpine & Pomeroy st

Warehouse 762 V

Langlaagte %

Johannesburg O

e The sample(s) must be clearly marked With the reference number of this RFP and the
names and addresses of both th ond¥gt and the manufacturer.

5.3  NB: Purchase Orders will Qn the Supplier(s) only after the date of approval of

the pre-production sa Q

5.4  The timeline request@§d in 5.} above is the time required to:

()] Source the

(i) Crea
iii)

%

rt’delivery lead times on the schedule for delivery of batches, after pre-

icing/delivery schedule in Section 3 "Annexure A" of this RFP.

roduction samples have been approved and then, ARO (after receipt of
order).
.5 Such pre-production samples are subject to the following conditions:
\\ )] Samples will be provided free of charge and is non-returnable
(iiy  Transnet will retain the sample for sample range purposes

(i)  The sample will not be considered to be the first garment delivered against any
subsequent orders

5.6  Failure to submit the sample(s) in due time may result in a Proposal being rejected. Proposals

must under no circumstances be included in the package containing a sample(s).

Respondent’s Signature Date & Company Stamp



Page 21 of 43
Returnable document

6 MANUFACTURERS
6.1  Declare whether the bidder is the garment manufacturer:

Yes / No:

6.2 Where the respondents are not the garment manufacturer(s), they must state hereunder the actual
manufacturer(s) of the Goods tendered for:

Local Manufacturer(s): \\

RFP ITEM NO. NAME %SINESS ADDRESS

Foreign Manufacturer(s):

RFP ITEM NO. NARE BUSINESS ADDRESS

FAILING TO DECLARE THE ABOVE,\{YHEN APPLICABLE, WILL RENDER THE TENDER NON-
RESPONSIVE

7 INSPECTION DETAL

state the actual name(s) and address/addresses of the suppliers of the

purposes only:

7.1 rer(s)

RFP ITEM NO. NAME BUSINESS ADDRESS

7.2 Foreign Manufacturer(s):

RFP ITEM NO. NAME BUSINESS ADDRESS

8 IMPORTED CONTENT

The Respondents must state hereunder the value and percentage of the imported content as well as the
country of origin in respect of each item tendered for:

Respondent’s Signature Date & Company Stamp
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RFP ITEM NO / DESCRIPTION. VALUE % COST COUNTRY OF ORIGIN

Note: Where more than one country is applicable to one item, the Respondents must furnish this

information separately.
8.1 ACTUAL CLOTH / FABRIC MANUFACTURER

The Respondents must state hereunder the actual cloth / fabric manufacturer:

\!

Name of Company Contact Person elephone number

9 EXCHANGE AND REMITTANCE

'’

The attention of the Respondents is directe e 16 [Exchange and Remittance] of the General Bid

Conditions. If Transnet is requested pondent to effect payment overseas direct to the
Respondent’s principal or supplier, whgch is n registered South African Company please complete the

details below, using the rate of exchang ished by the South African Reserve Bank 7 [seven] calendar

[foreign currency]

9.2 ndered price(s) to be remitted overseas by Transnet

9.3 [Name of country to which payment is to be made]
9.4 igmry

ccount holder]
ank /[Name and branch code]
\\ Swift code
Country
9.5 [Applicable base date of Exchange Rate used]

Respondents are advised that should a contract be awarded for deliveries on an “as and when required”
basis, any future remittance(s) to overseas principals/suppliers, as instructed above, will be based on the

currency rate of exchange related to the contractual price of the Goods at that time.

Respondents should note that Transnet would prefer to receive fixed price offers expressed in South
African Rand [ZAR].

10 EXPORT CREDIT AGENCY SUPPORTED FINANCE

In order to finance its payment obligations under a future contract where foreign transactions are
involved, Transnet may consider raising debt financing [an ECA Facility] from one or more banks or
financial institutions, with the benefit of export credit agency [ECA] credit support to be provided by an
ECA.

Respondent’s Signature Date & Company Stamp
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Under such circumstances the successful Respondent will agree to undertake:

a) to provide [and/or cause the Parent/OEM to provide, as applicable] to Transnet and the banks
and financial institutions that may participate in the ECA Facility all such assistance as an
importer of Goods and/or Services, which are eligible for ECA credit supported finance by an

ECA, is generally required to provide for the purposes of obtaining ECA support;

b) not to do or [as Supplier of the relevant eligible Goods or services] omit to do anything, which
may adversely affect Transnet’s prospects of qualifying for or, once obtained, maintaining ECA

credit support by an ECA in respect of an ECA Facility.

All cost, expenses, charges and liabilities incurred by Transnet in establishing n&A Facility with credit
support from an Export Credit Agency, may be for the account of Transnet.

11  NATIONAL RAILWAY SAFETY REGULATOR ACT V
the successful Respondent

In compliance with the National Railway Safety Regulator Act, 1
[the Supplier] shall ensure that the Goods to be supplied to @ t, ®nder the terms and conditions of
a contract between the parties, comply fully with

e sps ions as set out in Annexure (iv)

[Specifications and Drawings] of this RFP, and sh

Q-

adhere to railway safety requirements and/or

regulations [as applicable]. Permission for thg t of a subcontractor by the Supplier, as

contract, to review any safety-r@ated Mties, including the coordination of such activities across all

parts of the organisation.

Accepted:

|

12 smv:c@
12. exp¥enced national account representative(s) is required to work with Transnet’s procurement

Sypartment. [No sales representatives are needed for individual department or locations].

\\ Additionally, there shall be a minimal number of people, fully informed and accountable for this
agreement.

12.2 Transnet will have quarterly reviews with the Supplier’s account representative on an on-going

basis.

12.3 Transnet reserves the right to request that any member of the Supplier’s team involved on the

Transnet account be replaced if deemed not to be adding value for Transnet.

12.4 The Supplier guarantees that it will achieve a 100% [hundred per cent] service level on the

following measures:
a) Random checks on compliance with quality/quantity/specifications
b) On-time delivery

12.5 The Supplier must provide a telephone number for customer service calls.

Respondent’s Signature Date & Company Stamp
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12.6  Failure of the Supplier to comply with stated service level requirements will give Transnet the right
to cancel the contract in whole, without penalty to Transnet, giving 30 [thirty] calendar days’

notice to the Supplier of its intention to do so.

Acceptance of Service Levels:

YES NO ‘

13
PENALTY FOR DELAYS IN DELIVERY

If the Service Provider fails to effect delivery of any portion of the deliverabS\within the period(s)

stipulated in the contract (“Delivery Schedule”), the Client shall have the right tQretain as a penalty one-

fourteenth per cent of the actual amount due in respect of the deliverable d for each day of the
period of delay. Any amount recoverable from the Service Provider i Whls clause may, without
prejudice to any other legal remedies available to the Client, be hole or in part from any

monies in the hands of the Client due for payment to the Servi

14 TOTAL COST OF OWNERSHIP AND CONTINUOUS I¢1PRO NT INITIATIVES
14.1 Respondents shall indicate whether they committed, for the duration of any contract
which may be awarded through this RF ess, to participate with Transnet in its continuous

improvement initiatives to reduce t o% of ownership [TCO], which will reduce the overall

cost of transportation servicesgand ¥ logistics provided by Transnet’s operating divisions

within South Africa to the ultim®Rg bengfit of all end-users.

details in paragraph 20.2 below,

Accepted:

If “yes”, p

142 Re ents must briefly describe their commitment to TCO and continuous improvement
iati and give examples of specific areas and strategies where cost reduction initiatives can
introduced. Specific areas and proposed potential savings percentages should be included.

\\ Additional information can be appended to the Respondent’s Proposal if there is insufficient space

available below.

15 RISK

Respondents must elaborate on the control measures put in place by their entity, which would mitigate

the risk to Transnet pertaining to potential non-performance by a Supplier, in relation to:

15.1 Quality and specification of Goods delivered:

Respondent’s Signature Date & Company Stamp
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15.2 Continuity of supply:

15.3 Compliance with the Occupational Health and Safety Act, 85 of 1993:

'\

15.4 Compliance with the National Railway Safety ReSylator Act, 16 of 2002:

16 REFERENCES

N

Please indicate below a minimum of 3 company es and contact details of previous and/or existing

customers whom Transnet may contact to g arty evaluations of your service levels:

NAME OF COMPANY CONTACT PERSON TELEPHONE

1 PRE / POST CONP &EQUIREMENTS, TECHNICALITIES AND REMARKS:
18.1 CAP EPORT (evaluation stage 2)

a.ltisgc iongf bid that a capability report (all pages) issued by an organization accredited or

reco% SANAS, which proves that the bidder / manufacturer is capable to manufacture the
@ ct(M)in accordance with the relevant specification(s), be submitted with the tender document.

\\b. e capability report must refer to the specific item(s) tendered for. If the report does not refer to the
specific item(s) the tender will automatically be disqualified.
c. In the event of the bidder not being the actual manufacturer and will be sourcing the products from a
manufacturing company a valid capability report from the manufacturer of the product(s) must be
submitted with the tender together with a formal, signed Memorandum of Undertaking (MOU) that the
manufacturer agrees to manufacture on your behalf.

d. The capability report submitted must not be older than 12 months (as at the date of submission)

e. When the manufacturer is the bidder failure to submit a capability report will result in your bid being
declared non-responsive and disqualified

f. When the bidder is not the manufacturer failure to submit a formal MOU between the bidder and the
manufacturer and the manufacturer capability report will result in your bid being declared non-responsive

and disqualified

18.2 COMPLIANCE TO BASIC CONDITIONS OF EMPLOYMENT ACT (BCEA)

Respondent’s Signature Date & Company Stamp
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In terms of the BCEA a minimum wage must be paid to all employees. Kindly declare the minimum

hourly wage being paid to your employees, in the table below.

Declaration:

Current actual minimum hourly wage being paid to employees

R / hour

Furthermore, any bidder who is a member of the National Bargaining Council for the Clothing Workers

Industry may attach the Bargaining Council certificate to the submission. However and regardless, the

above table must also be completed. Bidders not compliant with the minimum wage statutes in terms of

the BCEA will be disqualified.
18.3 COMPLIANCE TO SPECIFICATION

progressing to the next stage of the evaluation.

\!

Full compliance to the specification / catalogue is required and non-co% result in the bid not

18.3.1 Declaration of compliance to catalogue / specifis

We the tenderer hereby declare that the garments offe
Transnet catalogue / specification as listed below:

Specification Number: CSS 286.21 F21

Clauses to the above specifications

1. Materials
2. Shoe Upper
3. Colour

4. Sole

s

eguirements

17 FI
,
«, the

SIGNED at on this day of

and will be fully compliant to the

;
nZts are required to submit their latest audited financial statements for the past 3 years with

roposal in order to enable Transnet to establish financial stability.

20

SIGNATURE OF WITNESSES

ADDRESS OF WITNESSES

Name

2

Name

SIGNATURE OF RESPONDENT’S AUTHORISED REPRESENTATIVE: _
NAME:

Respondent’s Signature

Date & Company Stamp
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DESIGNATION:

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY OF
SOCKS FOR A PERIOD
OF FIVE YEARS

Section 4 : PROPOSAL FORM AND LIST OF RETURNABLE DOCUMENTS

I/We

[name  of  entity, company, close  corporation  or  partnership]  of  [full  address]

\!

carrying on business trading/operating as

represented by

in my capacity as

being duly authorised thereto by a Resolution of the Board ofgDire Members or Certificate of Partners,
dated to enter into, sign execute and %any documents relating to this proposal and
any subsequent Agreement. The following list of pers heMby authorised to negotiate on behalf of the
abovementioned entity, should Transnet decide to W Post Tender Negotiations with shortlisted bidder(s).

FULL NAME(S) SIGNATURE

\d
I/Vk hereb¥ offer to supply the abovementioned Goods at the prices quoted in the schedule of prices in

accordance with the terms set forth in the documents listed in the accompanying schedule of RFP documents.

I/We agree to be bound by those conditions in Transnet’s:
0] Terms and Conditions of Contract - Goods;
(i)  General Bid Conditions — Goods; and

(iii)  any other standard or special conditions mentioned and/or embodied in this Request for Proposal.

I/We accept that unless Transnet should otherwise decide and so inform me/us in the letter of award/intent, this
Proposal [and, if any, its covering letter and any subsequent exchange of correspondence], together with

Transnet’s acceptance thereof shall constitute a binding contract between Transnet and me/us.

Should Transnet decide that a formal contract should be signed and so inform me/us in a letter of intent [the

Letter of Intent], this Proposal [and, if any, its covering letter and any subsequent exchange of

Respondent’s Signature Date & Company Stamp
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correspondence] together with Transnet’s Letter of Intent, shall constitute a binding contract between Transnet

and me/us until the formal contract is signed.

1/We further agree that if, after I/we have been notified of the acceptance of my/our Proposal, I/we fail to enter
into a formal contract if called upon to do so, or fail to commence the supply of Goods within 4 [four] weeks
thereafter, Transnet may, without prejudice to any other legal remedy which it may have, recover from me/us
any expense to which it may have been put in calling for Proposals afresh and/or having to accept any less

favourable Proposal.

I/We accept that any contract resulting from this offer will be for a period of 5 years onIy.\
Furthermore, I/we agree to a penalty clause/s to be negotiated with Transnet, whigh will allow Transnet to
invoke a penalty against us for non compliance with material terms of this RFP inclu he delayed delivery of

t Plan commitments. A

Transnet reserves the right to set this off against any payment due §pondent. In addition, I/we agree
that non compliance with any of the material terms of this RFP, incl
a material breach of contract and provide Transnet with cause f& cancellation.

ADDRESS FOR NOTICES

The law of the Republic of South Africa shall go tract created by the acceptance of this RFP. The

domicilium citandi et executand/ shall be afplace e Republic of South Africa to be specified by the
Respondent hereunder, at which all legal dogmep¥s may be served on the Respondent who shall agree to

submit to the jurisdiction of the co the Republic of South Africa. Foreign Respondents shall, therefore,

state hereunder the name of thei representative in the Republic of South Africa who has the power

of attorney to sign any contr have to be entered into in the event of their Proposal being accepted
and to act on their behal | relating to such contract.

Respondent to indicate th&detW® of its domicilium citand; et executandi hereunder:

NOTIFICATION OF AWARD OF RFP

As soon as possible after approval to award the contract(s), the successful Respondent [the Supplier] will be
informed of the acceptance of its Proposal. Unsuccessful Respondents will be advised in writing of the name of
the successful Supplier and the reason as to why their Proposals have been unsuccessful, for example, in the

category of price, delivery period, quality, B-BBEE status or for any other reason.

VALIDITY PERIOD

Transnet requires a validity period until 30 November [from closing date] against this RFP.

Respondent’s Signature Date & Company Stamp
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NAME(S) AND ADDRESS / ADDRESSES OF DIRECTOR(S) OR MEMBER(S)
The Respondent must disclose hereunder the full name(s) and address(s) of the director(s) or members of the

company or close corporation [C.C.] on whose behalf the RFP is submitted.

0] Registration number of company / C.C.

(i) Registered name of company / C.C.

(i) Full name(s) of director/member(s) Address/Addresses ID Number(s)

\!

RETURNABLE DOCUMENTS

All Sections, as indicated in the footer of each page, must be signed, stam ted by the Respondent.
Returnable Documents means all the documents, Sections and Ann a d in the tables below.

a) Mandatory Returnable Documents

Failure to provide all Mandatory Returnable D, ents at the closing date and time of this

tender will result in a Respondent’s disq « atioMy Bidders are therefore urged to ensure

that all these documents are returned ygt ir Proposals.

Please confirm submission of the man r gable Documents detailed below by so indicating [Yes

or No] in the table below:

MANDATO URNABLE DOCUMENTS Submitted
[Yes/No]
SABS Manufacturing Cap epart (or MOU if applicable)

SECTION 3 : Pricing a

chedule (Annexure H)

n Certificate for Local Production and Content [SBD6.2]

ontent Declaration: Summary Schedule C

g Capability Report (or MOU if applicable)

b) Esséftial Returnable Documents
In addition to the requirements of section (a) above, Respondents are further required to submit with

their Proposals the following essential Returnable Documents as detailed below.

Failure to provide all essential Returnable Documents may result in a Respondent's
disqualification at Transnet’s sole discretion. Bidders are therefore urged to ensure that all

these documents are returned with their Proposals.

Please confirm submission of these essential Returnable Documents by so indicating [Yes or No] in the

table below:
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ESSENTIAL RETURNABLE DOCUMENTS & SCHEDULES SUBMITTED
[Yes or No]

SECTION 1 : Notice to Bidders

SECTION 2 : Background, Overview and Scope of Requirements

SECTION 4 : Proposal Form And List Of Returnable Documents

SECTION 5 : RFP Declaration and Breach of Law Form

SECTION 6 : RFP Clarification Request Form

SECTION 7 : B-BBEE Preference Points Claim Form ‘7
SECTION 8 : Certificate Of Attendance Of Compulsory RFP Briefing \

SECTION 9 : B-BBEE Improvement Plan

ANNEXURE A — B-BBEE Preference Points Claim Form

c) Additional Documents Qd
In addition to the requirements of paragr b) above, Respondents are further requested to

submit with their Proposals the follogfing al documents as detailed below. Please confirm
submission of these additional docum by gb indicating [Yes or No] in the table below:

SUBMITTED
[Yes or No]

AL DOCUMENTS

CONTINUED VALIDI URNABLE DOCUMENTS

The successful

ill be required to ensure the validity of all returnable documents, including but not

limited to its e Certificate and valid B-BBEE Verification Certificate, for the duration of any contract
emanati P. Should the Respondent be awarded the contract [the Agreement] and fail to present
Trans h renewals as and when they become due, Transnet shall be entitled, in addition to any other
riﬁ?an edies that it may have in terms of the eventual Agreement, to terminate such Agreement forthwith

without any liability and without prejudice to any claims which Transnet may have for damages against the

Respondent.

By signing this certificate the Respondent is deemed to acknowledge that he/she has made
himself/herself thoroughly familiar with, and agrees with all the conditions governing this RFP,
including those contained in any printed form stated to form part hereof, including but not limited
to the documents stated below and Transnet SOC Ltd will recognise no claim for relief based on an
allegation that the Respondent overlooked any such condition or failed properly to take it into

account for the purpose of calculating tendered prices or otherwise.

Bidders furthermore agree that Transnet SOC Ltd shall recognise no claim from them for relief based on an
allegation that they have overlooked any RFP/contract condition or failed to take it into account for the purpose

of calculating their offered prices or otherwise.
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Bidders accept that an obligation rests on them to clarify any uncertainties regarding any bid which they intend
to respond on, before submitting the bid. The Bidder agrees that he/she will have no claim based on an

allegation that any aspect of this RFP was unclear but in respect of which he/she failed to obtain clarity.

The bidder understands that his/her Bid will be disqualified if the Certificate of Acquaintance with RFP documents

included in the RFP as a returnable document, is found not to be true and complete in every respect.

1 General Bid Conditions*
2 Terms and Conditions of Contract for the supply of Goods to Transnet*
3 Supplier Integrity Pact*
4  Non-disclosure Agreement*
5  Specifications and drawings included in this RFP
6 Vendor Application Form* and all supporting documents (first time v4
Alternatively, for all existing vendors, please provide vendor n
Transnet Operating Division | Unique Vendor N
Transnet Group
TFR, etc.
In the Yes/No column above, pleaseNgpnfirgpthat all the information e.g. company address and contact
details, banking details etc. ill correct as at the time of allocation of the vendor number(s).
*(available on T@ bsite or upon request)
SIGNED at on this day of 20
SIG& OF WITNESSES ADDRESS OF WITNESSES
S
1
Name
2
Name

SIGNATURE OF RESPONDENT'S AUTHORISED REPRESENTATIVE:
NAME:
DESIGNATION:
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RFP FOR THE SUPPLY OF
SOCKS FOR A PERIOD
OF FIVE YEARS

Section 5 : RFP DECLARATION AND BREACH OF LAW FORM
NAME OF ENTITY:

We do hereby certify that:

1. Transnet has supplied and we have received appropriate responses to any/all questions [as

applicable] which were submitted by ourselves for RFP Clarification p‘ 0ses;

2. we have received all information we deemed necessary for t pletion of this Request for

Proposal [RFP]; y
3. we have been provided with sufficient access to the € net facilities/sites and any and

as well as Transnet information and

all relevant information relevant to the Supply of;
Employees, and has had sufficient time in wh onduct and perform a thorough due
diligence of Transnet’s operations andgbufiness requirements and assets used by Transnet.
Transnet will therefore not consid perfNt any pre- or post-contract verification or any

related adjustment to pricing, vels or any other provisions/conditions based on any

incorrect assumptions mad pondent in arriving at his Bid Price.

4. at no stage have we reced itional information relating to the subject matter of this RFP
from Transnet squrc®, other than information formally received from the designated Transnet

contact(s) as ggm jn the RFP documents;

igsofar as our entity is concerned, that the processes and procedures adopted
by TIRgns

haVe been conducted in a fair and transparent manner; and
rmore, we declare that a family, business and/or social relationship exists / does not
ist [delete as applicable] between an owner / member / director / partner / shareholder of
our entity and an employee or board member of the Transnet Group including any person who

may be involved in the evaluation and/or adjudication of this Bid.

ssuing this RFP and the requirements requested from Bidders in responding to

7. In addition, we declare that an owner / member / director / partner / shareholder of our entity

is / is not [delete as applicable] an employee or board member of the Transnet Group.

8. If such a relationship as indicated in paragraph 6 and/or 7 exists, the Respondent is to complete
the following section:

FULL NAME OF OWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOLDER: ADDRESS:

Indicate nature of relationship with Transnet:

Respondent’s Sianature Date & Company Stamp
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[Failure to furnish complete and accurate information in this regard will lead to the disqualification of a

response and may preclude a Respondent from doing future business with Transnet]

9.

10.

11.

We declare, to the extent that we are aware or become aware of any relationship between
ourselves and Transnet [other than any existing and appropriate business relationship with
Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we

shall notify Transnet immediately in writing of such circumstances.

We accept that any dispute pertaining to this Bid will be resolved through the Ombudsman
process and will be subject to the Terms of Reference of the Ombudsman. The Ombudsman

process must first be exhausted before judicial review of a decision i‘ ught.

We further accept that Transnet reserves the right to reverse ard of business or decision
based on the recommendations of the Ombudsman wj Wg to follow a formal court

process to have such award or decision set aside.

BREACH OF LAW

12.

We further hereby certify that [/we g
partners) have/have not beeg

IOWng entity and/or any of its directors, members or

e as applicable] found guilty during the preceding 5
[five] years of a serious breaq
Act, 89 of 1998, by a coyfft of |z

the Respondent is requir®g tadllisclose excludes relatively minor offences or misdemeanours,

cluding but not limited to a breach of the Competition
bunal or other administrative body. The type of breach that

is includes the imposition of an administrative fine or penalty.

h a serious breach, please disclose:

ATE OF BREACH:

\\ Furthermore, I/we acknowledge that Transnet SOC Ltd reserves the right to exclude any
Respondent from the bidding process, should that person or entity have been found guilty of a
serious breach of law, tribunal or regulatory obligation.

SIGNED at on this day of 20_
For and on behalf of AS WITNESS:

duly authorised hereto

Name:

Name:

Position: Position:

Signature: Signature:

Date: Registration No of Company/CC
Place: Registration Name of Company/CC

Respondent’s Signature

Date & Company Stamp
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Section 6 : RFP CLARIFICATION REQUEST FORM

RFP No: HOAC-HO-16208
RFP deadline for questions / RFP Clarifications: Before 12:00 on 01 May 2015

\!

TO: Transnet SOC Ltd s
ATTENTION: Barbara Msomi

EMAIL Barbara.msomi@transnet.net V
DATE:

FROM:

RFP Clarification No [to be inserted by Tran m

QUE R RFP CLARIFICATION

RN

Respondent’s Signature Date & Company Stamp
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Section 7 : B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

1. INTRODUCTION

11
1.2

1.3

A total of 10 preference points shall be awarded for B-BBEE Status L éof Contribution.

Failure on the part of a Bidder to fill in and/or to sign this form a mit a B-BBEE Verification
Certificate from a Verification Agency accredited by th Wrican Accreditation System
[SANAS] or a Registered Auditor approved by the I n®Regulatory Board of Auditors

Contribution are not claimed.
Transnet reserves the right to requirsQidd& either before a Bid is adjudicated or at any time
I

se Corporation Act [CCA] together
e points for B-BBEE Status Level of

[IRBA] or an Accounting Officer as contemplateg
with the bid will be interpreted to mean that 8

subsequently, to substantiate a n regard to preferences, in any manner required by

Transnet.
2. GENERAL DEFINITIONS Q

2.1

2.2

2.3

2.5

2.6

2.7

2.8
2.9

“all applicable t include value-added tax, pay as you earn, income tax, unemployment

tions and skills development levies;

road-based black economic empowerment as defined in section 1 of the

Economic Empowerment Act;

- tatus of contributor” means the B-BBEE status received by a measured entity based
itsgdverall performance using the relevant scorecard contained in the Codes of Good Practice
lack Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black

Economic Empowerment Act;

"Bid” means a written offer in a prescribed or stipulated form in response to an invitation by

Transnet for the provision of goods, works or services;

“Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

“comparative price” means the price after the factors of a non-firm price and all unconditional

discounts that can utilised have been taken into consideration;

“consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a

contract;

“contract” means the agreement that results from the acceptance of a bid by Transnet;

“EME” means any enterprise with an annual total revenue of R5 [five] million or less as per the
2007 version of the B-BBEE Codes of Good Practice and means any enterprise with an annual total

revenue of R10 [ten] million or less as per the Revised Codes of Good Practice issued on 11
October 2013 in terms of Government Gazette No. 36928;

Date & Company Stamp
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2.12
2.13
2.14

2.15

2.16

2,17

2.18
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“firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs

of any service, for the execution of the contract;

“functionality” means the measurement according to predetermined norms, as set out in the
bid documents, of a service or commodity that is designed to be practical and useful, working or
operating, taking into account, among other factors, the quality, reliability, viability and durability
of a service and the technical capacity and ability of a bidder; \\

“non-firm prices” means all prices other than “firm” prices;

“person” includes reference to a juristic person;
“QSE” means any enterprise with an annual total rey nu R5 [five] million and R35

[thirty five] million as per the 2007 version of the BRREN

@ oY million and R50 [fifty] million as per

OQeiftr 2013 in terms of Government Gazette

enterprise with an annual total revenue of betwee

the Revised Codes of Good Practice issued 11
No. 36928

“rand value” means the total estim lue of a contract in South African currency, calculated

at the time of bid invitations, an &SNl applicable taxes and excise duties;

“subcontract” means thefprim gfhtractor’s assigning or leasing or making out work to, or
employing another pegson rt such primary contractor in the execution of part of a project

in terms of the co

“total reve e same meaning assigned to this expression in the Codes of Good
Practice conomic Empowerment, issued in terms of section 9(1) of the Broad-Based

erfnt Act and promulgated in the Government Gazette on 9 February 2007;

eans the arrangement through which the property of one person is made over or

RgriLe

thed to a trustee to administer such property for the benefit of another person; and

Nstee” means any person, including the founder of a trust, to whom property is bequeathed in
order for such property to be administered for the benefit of another person.

S
3. DIUDICATION USING A POINT SYSTEM

3.1  The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated
in Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award to
another bidder.

3.2 Preference points shall be calculated after prices have been brought to a comparative basis taking
into account all factors of non-firm prices and all unconditional discounts.

3.3  Points scored will be rounded off to 2 [two] decimal places.

3.4 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

3.5 However, when functionality is part of the evaluation process and two or more Bids have scored
equal points including equal preference points for B-BBEE, the successful Bid will be the one
scoring the highest score for functionality.

3.6  Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.

Respondent’s Signature

Date & Company Stamp
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4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4.1

4.2

4.3

4.4

5

S
4.6
4.7

Resnondent’s Sianature

In terms of the Preferential Procurement Regulations, 2011, preference points shall be awarded to
a Bidder for attaining the B-BBEE status level of contribution in accordance with the table below:

B-BBEE Status Level of Contributor Number of Points
[Maximum 10]
1 10
: 2
3
= p —
5
6
- S
B 8
Non-compliant contributor I

Bidders who qualify as EMEs in terms 07 version of the Codes of Good Practice must

submit a certificate issued by an Acc g Officer as contemplated in the CCA or a Verification

Agency accredited by SANAS orfe tWed Auditor. Registered auditors do not need to meet

the prerequisite for IRBA's #bpro¥ the purpose of conducting verification and issuing EME’s
with B-BBEE Status Level Cdifica

Es in terms of the Revised Codes of Good Practice issued on 11 October

nt Gazette No. 36928 are only required to obtain a sworn affidavit on
ing that the entity has an Annual Total Revenue of R10 million or less and

lack ownership.

ification Agency accredited by SANAS.

The Department of Trade and Industry recently revised the Codes of Good Practice on 11 October
2013 [Government Gazette No. 36928]. The Revised Codes will replace the Black Economic
Empowerment Codes of Good Practice issued on 9 February 2007. The Revised Codes provide for
a transitional period ending 30 April 2015. During the transitional period, companies may elect to
be measured in terms of the Revised Codes or the 2007 version of the Codes. Companies which
are governed by Sector-specific Codes will be measured in terms of those Sector Codes.

As such, Transnet will accept B-BBEE certificates issued based on the Revised Codes. Transnet will
also continue to accept B-BBEE certificates issued in terms of the 2007 version of the Codes
provided it was issued before 1 May 2015. Thereafter, Transnet will only accept B-BBEE
certificates issued based on the Revised Codes.

In terms of the Revised Codes of Good Practice, Bidders who qualify as QSEs must comply with all
the elements of B-BBEE for the purposes of measurement. QSEs that are at least 51% or 100%
Black owned are only required to obtain a sworn affidavit on an annual basis confirming that the
entity has an Annual Total Revenue of R50 million or less and the entity’s Level of Black
ownership. Large enterprises must submit their original and valid B-BBEE status level verification
certificate or a certified copy thereof, substantiating their B-BBEE rating issued by a Registered

Date & Company Stamp
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Auditor approved by IRBA or a Verification Agency accredited by SANAS.,

A trust, consortium or joint venture will qualify for points for its B-BBEE status level as a legal
entity, provided that the entity submits its B-BBEE status level certificate.

A trust, consortium or joint venture will qualify for points for their B-BBEE status level as an
unincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if
they were a group structure and that such a consolidated B-BBEE scorecard is prepared for every
separate bid.

Tertiary institutions and public entities will be required to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BB?odes of Good Practice.

A person will not be awarded points for B-BBEE status level if it is irfficated in the Bid documents

that such a Bidder intends subcontracting more than 25% [tw
the contract to any other enterprise that does not qualify Wt e same number of points

per cent] of the value of
that such a Bidder qualifies for, unless the intende or is an EME that has the
capability and ability to execute the subcontract.

A person awarded a contract may not subcontra han 25% [twenty-five per cent] of the
value of the contract to any other enterprise §at does not have an equal or higher B-BBEE status
level than the person concerned, unl ntract is subcontracted to an EME that has the
capability and ability to execute the Q;act.

Bidders are to note that in term{ @ gr¥ph 2.6 of Statement 000 of the Revised Codes of Good
Practice issued on 11 obel g3 in terms of Government Gazette No. 36928, any

representation made by a tiggabout its B-BBEE compliance must be supported by suitable

evidence or docurgentRion. As such, Transnet reserves the right to request such evidence or

documentatio i s in order to verify any B-BBEE recognition claimed.

X CONTRACTING
whé claim points in respect of B-BBEE Status Level of Contribution must

the following:

Status Level of Contributor = [maximum of 10 points]

B_
Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table

5.2

5.3

Resnondent’s Sianature

reflected in paragraph 4.1 above and must be substantiated by means of a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
a sworn affidavit in the case of an EME or QSE.

Subcontracting:

Will any portion of the contract be subcontracted? YES/NO [delete which is not applicable]

If YES, indicate:
(i)  What percentage of the contract will be subcontracted? .. %
(i)  The name of the SUDCONITACEON ......cccoviiiiiii v
(i) The B-BBEE status level of the subcontractor L
(iv) Isthe subcontractor an EME? YES/NO

Declaration with regard to Company/Firm

(i)  Name of Company/FirM..........oiiiiiiiiiii i
(i) VAT registration NUMDET ...t i e s

Date & Company Stamp
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(i)  Company registration NUMDBEr............ccoviiiiiiiis i
(iv) Type of Company / Firm [TICK APPLICABLE BOX]

[dPartnership/Joint Venture/Consortium

[JOne person business/sole propriety

OClose Corporations

[dCompany (Pty) Ltd

(v)  Describe Principal Business Activities

(vi) Company Classification [TICK APPLICABLE BOX] V

OManufacturer
CISupplier

[CIProfessional Service Provider

[OOther Service Providers

(vii) Total number of years ﬁ Nz
BID DECLARATION ‘

ansMerter, etc
Pany/firm has been in BUSINESS............ccveireeiiiicinenens

I/we, the undersigned, w hat he/she is duly authorised to do so on behalf of the

company/firm, certify th s claimed, based on the B-BBEE status level of contribution indicated in

paragraph 4 above,

0]

ompany/firm for the preference(s) shown and I / we acknowledge that:
ion furnished is true and correct.

(i x vent of a contract being awarded as a result of points claimed as shown in
paPagraph 6 above, the contractor may be required to furnish documentary proof to the

satisfaction of Transnet that the claims are correct.
1) If the B-BBEE status level of contribution has been claimed or obtained on a fraudulent
basis or any of the conditions of contract have not been fulfilled, Transnet may, in

«, addition to any other remedy it may have:

(a) disqualify the person from the bidding process;

(b) recover costs, losses or damages it has incurred or suffered as a result of that
person’s conduct;

(c) cancel the contract and claim any damages which it has suffered as a result of
having to make less favourable arrangements due to such cancellation;

(d) restrict the Bidder or contractor, its shareholders and directors, and/or associated
entities, or only the shareholders and directors who acted in a fraudulent manner,
from obtaining business from Transnet for a period not exceeding 10 years, after
the audi alteram partem [hear the other side] rule has been applied; and/or

(e) forward the matter for criminal prosecution.

WITNESSES:

Respondent’s Signature Date & Company Stamp
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SIGNATURE OF BIDDER

Respondent’s Signature Date & Company Stamp
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Section 8 : CERTIFICATE OF ATTENDANCE OF COMPULSORY RFP BRIEFING

\!

2' O
Representative(s) of [name of entity]
attended the RFP briefing in respect of tose oods to be supplied in terms of this RFP on

20(}0

It is hereby certified that —

TRANSNET’S RE AT RESPONDENT'S REPRESENTATIVE

DAT A DATE
% EMAIL
>

Respondent’s Signature Date & Company Stamp
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Section 9 : B-BBEE IMPROVEMENT PLAN

Transnet encourages its Suppliers to constantly strive to improve their B-BBEE gating and requests that

Respondents submit a B-BBEE improvement plan. Respondents are therefore requ &d to indicate whether they

will maintain or improve their BBBEE status over the contract period.

Additional contractual requirements

Should a contract be awarded through this RFP process, the su ondent(s) may be contractually

committed, /nter alia, to the following conditions:

a)

The original B-BBEE Improvement Plan may reduire ce additions or updates in order to ensure
that Transnet is satisfied that developme ives will be met.

The Supplier will need to ensure thgisblyg vant mechanisms and procedures are in place to allow

@.

The Supplier will be requigd to provide:

(i) quarterly s regor¥for Transnet; and
(i) a finalg- Ingprovement Plan report, to be submitted to Transnet prior to the expiry date of
ct
nts

Transnet access to information and verify the Supplier's compliance with its stated B-

BBEE Improvement commitmegts.

the §on etailing delivery, implementation and completion of all B-BBEE Improvement

ents.
d %ation provided by the Supplier in order to measure its progress against its stated targets
i auditable.

ents are requested to submit their B-BBEE Improvement Plan as an additional document with their
roposats by completion of Annexure F appended hereto.

Respondent’s Signature Date & Company Stamp
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Foreword *

flee SABSTC 180,
Standards Division,

This South African technical specification was approved by Nationa
Conformity assessment (CASCO), in accordance with procedures
in compliance with annex 3 of the WTO/TBT agreement.

This SATS was published in November 2011.

This document is being issued as a South African t al specification because there is a need
for clarity and the ability to measure and validate, ocaNgpntent of goods, works and services in
order to implement a procurement system that ta e local content into account.

This document will in future be revised and national standard.

Reference is made in 1.1 and 2.6 to tlile ‘releyant national legislation”. In South Africa, this means
) Act (PPPFA), 2000 (Act No. 5 of 2000).

Reference is made in the not

to a “national accreditation body". In South Africa, this means
the Scuth African National

n System (SANAS).

Reference is made i
accredited by the

to an “accredited verification body". In South Africa, this means a body
National Accreditation System (SANAS).

Reference is &) to an “independent registered auditor”. In South Africa, this means a
registered i oved by the Independent Regulatory Board for Auditors (IRBA) in terms of

form an integral part of this document.

Preferential procurement policies and their associated regulations, such as local content
requirements, are mechanisms used by the government and organs of state in the adjudication of
tenders, to give consideration to procuring locally manufactured products that comply with specified
requirements. Governments may identify specific industries which are deemed to be of critical
importance to the economic sustainabifity and industrial development of their country.

In order to calculate and verify local content, a standardized approach is essential, and this
document specifies the approach used in South Affica.
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Local goods, services and works — Measurement a rification of
local content

1 Scope

and verify the local content of goods, serviced rkS when required for procurement and other

1.1 This technical specification specifles requj RIRand procedures to define, measure, declare
@ ee foreword):

NOTE The product should contain n level of local content as determined by the relevant
national legislation (see foreword) and ofyer procifément requirements. !

1.2 This technical specificatt
the product.

t specify the required safety, quality or other properties of

The responsibility to

2 Definitio

imported content
that portion of the tender price represented by

a) the cost of imported components, and

b) the cost of parts or materials which have been or are still to be imported (whether by the
suppliers or the suppliers’ subcontractors or any other third party) the costs of which are inclusive
of the costs abroad,

plus freight and other direct importation costs, such as landing cost, dock duties, import duty, sales
duty or other similar tax or duty at the South African port of entry excluding value added tax (VAT)

23

local content .

that portion of the tender price that is not included in the imported content, provided that local
manufacturing takes place and is calculated in accordance with the local content formula (see 3.1)
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24
manufacture _
any kind of working or processing, including assembly or specific operations

25 \\
material
ingredient, raw material, component or part used in the manufacture of a pr

2.6
products
produced goods, services or works, or manufactured gaods a it the relevant national

legistation (see foreword)
2.7

tender price
price offered by the tenderer, excluding value adde AT)

2.8

tenderer q
person or organization that submits a tendd @

[1SO 10845-1:2010]

210
verification bod
body that proyides Rgsurgfice of the claims of local content made by the supplier

2.9

verification

confirmation through the i bjective evidence that the specified requirements have been
fulfilled. %

NOTE In€gdegflo provide assurance as to the competence of the verification body, the user may require that the
verificaligg b beghceredited to perform these functions by a national accreditation body (see foreword).

ntent measurement
Calculation of local content

The local content percentage of the product shall be as specified (see annex A). The local content,
LC, expressed as a percentage of the tender price, shall be calculated as follows:

LC=(1- x/y)*100

where
x s the Imported content (see 2.2), in Rand (ZAR);
y is the tender price (see 2.7), in Rand (ZAR).

Prices referred to in the determination of x shall all be converted to Rand (ZAR) by using the
exchange rate as specified (see annex A).
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3.2 Documentation required for the calculation of local content

3.2.1 Documentation used for the purposes of measuring local content shall include, but is not
limited to, details of all imported components, paris or materials indicating origin, qmanufacturer,
freight cost and other direct importation costs, such as landing cost, dock duties \ﬁ import duty
and sales duty, i.e. landed cost.

3.2.2 Documentary proof used for calculating x in the measurement of lgcal con and proof of
the tender price y shall be kept accessible for a period of no less than fiv

3.2.3 The tenderer shall be responsible for the accuracy of the info
content in the supply chain.

cluding the imported

3.2.4 If information on the origin of components, parts gor m is not available, it will be
deemed to be imported content.

3.3 Control of documents and records Qﬁ teNderer
D C

Documents and records to provide evidence
specification shall be controlled.

A documented procedure to define the §gntrolgyneeded for the identification, storage, protection,
retrieval, retention and disposition ofgrecor | be established. :

e with the requirements of this technical

Records shall remain legible, rea&iNg&ntifiable and retrievable.
4 Declaration

The tenderer shall affgcfNhe WEclaration in annex B signed by the Chief Financial Officer or other
legally responsibje pefgon PBminated in writing by the Chief Executive, or senior member/person

with manage nsibility (close corporation, partnership or individual) to the purchaser
stating the onteht percentage of the product, calculated in accordance with 3.1, and
confirmin | gghder price.

procurement authority may require that the measurement of local content be verified. The
verification shall be conducted by: .

a) an accredited verification body (see foreword); or.

b) an independent registered auditor (see foreward).

5.2 Those conducting the verification shall have defined and documented procedures for the
verification activities.
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Annex A
(normative)

Notes to purchasers \

In addition to data clearly describing the product ordered, the following redjirements shall be
specified in tender invitations and in each order or contract:

a) the local content percentage requirements (see 3.1), and V
b) the exchange rate requirements (see 3.1). :
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Annex B
(normative)

Local content declaration \\
LOCAL CONTENT DECLARATION BY CHIEF FINANCIAL OFFICER OR LEGALLY
RESPONSIBLE PERSON NOMINATED IN WRITING BY THE CHIEF E)icunv R SENIOR

- MEMBER/PERSON WITH MANAGEMENT RESPONSIBILITY (CL ORPORATION,
PARTNERSHIP OR INDIVIDUAL)

IN RESPECT OF TENDER NO. ......oooo it D PR
ISSUED BY: (Procurement AuthOrity): .uocccieiiiinniiiiiiiniieeeieiss Qaeeerses s erressranensresessernes

NB The obligation to complete and submit this declaration_carlot be transferred to an external authorized
representative, auditor or any cther third party acting on be tenderer.

I, the undersigned, .............ccooeeviviiniiinenins
do hereby declare, in my capacity as

the following:
(a) The facts herein contained are

(b) 1 have satisfied myself that

ds/services to be delivered in terms of the above-specified
tender comply with the

al content requirements as specified in the tender, and as

(¢) The lacal conte

calculated using the formula given in clause 3 of SATS 1286 and
the following fig

Rand (ZAR)

ricg excluding VAT
rted content, as calculated in terms of SATS 1286

Local content
«, Local content %
~

If the tender is for more than one product, a schedule of the local content by product shall be
attached.

(d) | accept that the Procurement Authority has the right to request that the local content be
verified in terms of the requirements of SATS 1286.

{e) | understand that the awarding of the tender is dependent on the accuracy of the information
furnished in this application. | also understand that the submission of incorrect data, or data
that are not verifiable as described in SATS 1286, may result in the procurement authority
imposing any or all of the remedies as provided for in Regulation 13 of the Preferential

Procurement Regulations promulgated under the Policy Framework Act (PPPFA), 2000 (Act
No. 5 of 2000).

SIGNATURE: DATE:
WITNESS No. 1 DATE:
WITNESS No. 2 DATE:
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SABS - Standards Division

The objective of the SABS Standards Division is to develop, promote and maintain South African
National Standards. This objective is incorporated in the Standards Act, 2008 (Act No. 8 of 2008).

South African National Standards are updated by amendment or revision. User \South African
National Standards should ensure that they possess the latest amendments orgditns.

servic8s and would
i thif standard would
h can be found in

The SABS offers an individual notification service, whict§ensur at subscribers automatically
receive notification regarding amendments and revisio outh African National Standards.
Tel: +27 (0) 12 428 6883 Fax: +27 (0) 12 428 6928 all: Ngles@sabs.co.za

Amendments and Revisions

The SABS continuously strives to improve the quality of its product
therefore be grateful if anyone finding an inaccuracy or ambiguity while
inform the secretary of the technical committee responsible, the id
the foreword.

Tel: 427 (0) 12 428 6666 Fax: +27 (0) 12 428 6928

Buying Standards

Contact the Sales Office for South Afric % ational standards, which are available in both
electronic and hardcopy format.

Tel: 427 (0) 12 428 6883 Fax: +27 {0) 1 8 P28 E-mail: sales@sabs.co.za

South African National Standa are ™ aiso available online from the SABS website
hitp://www.sabs.co.za

Information on Standar

e provides a wide range of standards-related information on both
national and internaf§pn ards, and is the official WTO/TBT enquiry point for South Africa. The
diwual updating service called INFOPLUS, which ensures that subscribers

automatical notification regarding amendments to, and revisions of, international
standards.

Tel: + 666 Fax: +27 (0) 12 428 6928 E-mail: info@sabs.co.za

C

Qwe yright in a South African National Standard or any other publication published by the SABS
Standards Division vests in the SABS. Unless exemption has been granted, no extract may be
reproduced, stored In a retrieval system or transmitted in any form or by any means without prior
written permission from the SABS Standards Division. This does not preclude the free use, in the
course of implementing the standard, of necessary details such as symbols, and size, type or grade
designations. If these details are to be used for any purpose other than implementation, prior written
permission must be obtained. '
Details and advice can be obtained from the Senior Manager. '

Tel: +27 (0) 12 428 6666 Fax: +27 (0) 12 428 6928 E-mail: info@sabs.co.za
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1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2  Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3  Business Day shall mean any day other than a Saturday, Sunday or public holiday;

1.4  Goods shall mean the goods required by Transnet as specified in its Bid Do‘iment;

1.5  Respondent(s) shall mean a respondent/bidder to a Bid Document; \

1.6 RFP shall mean Request for Proposal;

1.7  RFQ shall mean Request for Quotation; SV

1.8  RFX shall mean RFP or RFQ, as the case may be;

1.9  Supplier shall mean the successful Respondent; Q

1.10 Tax Invoice shall mean the document as requied by on 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to timgs

1.11 Transnet shall mean Transnet SOC Lid e Owned Company; and

1.12 VAT shall mean Value-Added T. of the Value-Added Tax Act, 89 of 1991, as may be
amended from time to time.

2 GENERAL

All Bid Documents and nt@ntracts and orders shall be subject to the following general conditions
as laid down by Tra d are to be strictly adhered to by any Respondent to this RFX.

3 SUBMITTI%J CUMENTS
3.1 id gvhicl™hall hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no
e

the closing date and time specified in accordance with the directions issued in the Bid

ents. Late Bids will not be considered.

a, Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Documents with the Bid number and subject marked on the front of the envelope.

3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1  Where special forms and/or formats are issued by Transnet for the submission of Bids, Respondents
are required to submit their Bids by completion of the appropriate sections on such official forms
and/or formats and not in other forms and/or formats or documents bearing their own terms and

conditions of contract. Non-compliance with this condition may result in the rejection of a Bid.

4.2 Respondents must note that the original Bid forms and/or formats must be completed for submission

and not a reprocessed copy or other format thereof.

4.3  Only if insufficient space has been allocated to a particular response may a Respondent submit
additional information under separate cover using the Company’s letterhead. This must be duly cross-

referenced in the RFX.
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11

BID FEES
5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing the Bid Document.

5.2  Where necessary, only Respondents that have paid the Bid fee and provided proof of payment when

submitting their proposal will be considered.

VALIDITY PERIOD

6.1  The Respondents must hold their Bid valid for acceptance by Transnet at any time within the
requested validity period after the closing date of the bid. \\

6.2  Respondents may be requested to extend their validity period fo%i(ﬁed additional period. In
such instances, Respondents will not be allowed to change anwaspect oMtheir Bid, unless they are
able to demonstrate that the proposed change/s is as g di Vnavoidable consequence of
Transnet’s extension of the validity period. $

SITE VISITS / BRIEFING SESSIONS O

Respondents may be requested to attend a site visi iefing session where it is necessary to view the site

in order to prepare their Bids, or where TranQems necessary to provide Respondents with further
0

information to allow them to complete t perly. Where such visits or sessions are indicated as
compulsory in the RFX Document, Recj obliged to attend these meetings as failure to do so will

result in their disqualification.

CLARIFICATION BEFORE OSING DATE
Should clarification be g#qui any aspect of the Bid before the closing date, the Respondent must direct
such queries to thego pggson listed in the RFX Document in the stipulated manner.

APTER THE CLOSING DATE

After th g date of a Bid (i.e. during the evaluation period) the Respondent may only communicate with
or the Secretary of the relevant Acquisition Council.

UTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, may be disqualified.

POST TENDER NEGOTIATIONS

Transnet reserves the right to conduct post tender negotiations with the preferred bidder or a shortlist of
preferred bidders. Should Transnet decide to conduct post tender negotiations, bidders will be requested to
provide their best and final offers to Transnet based on such negotiations. A final evaluation will be
conducted in terms of 80/20 or 90/10 (whichever is applicable) and the contract will be negotiated and

awarded to the successful bidder(s).
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12

13

14

15

16

17

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to
submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS
If the Respondent, after it has been notified of the acceptance of its Bid fails to:

13.1 enter into a formal contract when called upon to do so within such period as Transnet may specify; or

13.2 accept an order in terms of the Bid; \

13.3 furnish satisfactory security when called upon to do so for the fulfil the contract; or

13.4 comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to any other | Mich it may have, proceed to

accept any other Bid or, if it is necessary to do so, call for Bi % and may recover from the defaulting

Respondent any additional expense incurred by Transnet i for new offers or in accepting a less

favourable offer.

CURRENCY

All monetary amounts referred to in a Bid

Africa [ZAR], save to the extent specifically

15.1 Prices which are to confirmation will not be considered.

15.2  Firm prices r the duration of any resulting order and/or contract will receive precedence over

prices whi to fluctuation if this is in Transnet’s best interests.

ALTERA E BY THE RESPONDENT TO BID PRICES
All

io e by the Respondent to its Bid price(s) prior to the submission of its Bid Documents must
%leting the incorrect figures and words where required and by inserting the correct figures and
s against the items concerned. All such alterations must be initialled by the person who signs the Bid
Doc®ments. Failure to observe this requirement may result in the particular item(s) concerned being

excluded in the matter of the award of the business.

EXCHANGE AND REMITTANCE

17.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Supplier, effect payment overseas
directly to the foreign principal or manufacturer of such percentage of the contract or order value as

may be stipulated by the Respondent in its Bid Documents,

17.2 It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulting contract or order.
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18

19

20

21

17.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and

also furnish full details of the principals or manufacturer to whom payment is to be made.

17.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be

made to or on behalf of Respondents.

17.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase
in price arises after the date on which the Goods were to be delivered, as set out in the order and/or

contract, or any subsequent agreement between the parties.

17.6 Transnet reserves the right to request a pro-forma invoice/tax invoice i \"er to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act

ACCEPTANCE OF BID
18.1 Transnet does not bind itself to accept the lowest priced g
18.2 Transnet reserves the right to accept any Bid in whol

18.3 Upon the acceptance of a Bid by Transnet, the p

18.4 Where the Respondent has bee

19.1 Unsuccessful Res Il be advised in writing that their Bids have not been accepted as soon

as possible a g date of the Bid. On award of business to the successful Respondent all
unsucces

reaso tQwhygheir Bids had been unsuccessful.

TER CQMNDITIONS OF CONTRACT

pplier shall adhere to the Terms and Conditions of Contract issued with the Bid Documents,
to%ether with any schedule of “Special Conditions” or otherwise which form part of the Bid

Documents.

20.2 Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on a company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine

whether the proposed amendments /alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

21.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of

Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

21.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of acceptance /
intent, subject to all additional amendments and/or special conditions thereto as agreed to by the
parties.
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22

23

24

25

21.3  Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet's Letter of Acceptance/Intent, shall

constitute a binding contract until the final contract is signed.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Res;@dent who shall agree to

submit to the jurisdiction of the courts of the Republic of South Africa. oreign Respondent shall,

therefore, state in its Bid the name of its authorised representative in th lic of South Africa who is
empowered to sign any contract which may be entered into in the ev Wd eing accepted and to act

on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the dgectors Sfall be stated in the Bid. If the Respondent
is a close corporation, the full names of the m e all be stated in the Bid. If the Respondent is a
partnership or an individual trading under a tra e, the full names of the partners or of such individual,

as the case may be, shall be furnished.

RESPONDENT'S SAMPLES

24.1 If samples are requiged\from Respondents, such samples shall be suitably marked with the

Respondent's na ss, the Bid number and the Bid item number and must be despatched
in time to reacith see as stipulated in the Bid Documents on or before the closing date of the

Bid. Failur, itgfemples by the due date may result in the rejection of a Bid.

24.2 Tran the right to retain samples furnished by Respondents in compliance with Bid

24 ill not be made for a successful Respondent’s samples that may be retained by Transnet
r the purpose of checking the quality and workmanship of Goods delivered in execution of a

contract.

24.4 1If Transnet does not wish to retain unsuccessful Respondents’ samples and the Respondents require

their return, such samples may be collected by the Respondents at their own risk and cost.

SECURITIES

25.1 The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a Deed of
Suretyship [Deed of Suretyship] furnished by an approved bank, building society, insurance or

guarantee corporation carrying on business in South Africa.

25.2  The security may be applied in whole or part at the discretion of Transnet to make good any loss or
damage which Transnet may incur in consequence of a breach of the contract or any part thereof.

25.3  Such security, if required, shall be an amount which will be stipulated in the Bid Documents.

25.4 For the purpose of clause 25.125.1 above, Transnet will supply a Deed of Suretyship form to the
successful Respondent for completion and no guarantee in any other form will be accepted. A copy
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of such form will be supplied to Respondents on request. For this purpose a Deed of Suretyship form
will be provided which shall be completed and returned to Transnet or a designated official by the
successful Respondent within 30 [thirty] calendar days from the date of the letter of acceptance. No
payment will be made until the form, duly completed, is delivered to Transnet. Failure to return the
Deed of Suretyship within the prescribed time shall, save where prior extension has been granted,

entitle Transnet without notice to the Supplier to cancel the contract with immediate effect.

25.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Supplier in
relation to the conditions of this clause 25 will be for the account of the Supplier.

26  PRICE AND DELIVERY BASIS FOR GOODS \

26.1 Unless otherwise specified in the Bid Documents, the prices quoted for ds must be on a Delivered
Duty Paid [ICC Incoterms 2010] price basis in accordance wit Wand at the delivery point or

points specified in Transnet's Bid Documents. Bids for sup, her basis of delivery are liable
to disqualification. The lead time for delivery stated ondent must be inclusive of all non-
working days or holidays, and of periods occupie ktaking or in effecting repairs to or

overhauling plant, which would ordinarily occur wghin the delivery period given by the Respondent.

26.2 Respondents must furnish their Bid price Pri® Schedule of the Bid Documents on the following

basis:

a) Local Supplies - Prices f; \@ be manufactured, produced or assembled in the Republic
of South Africa, or impRrted sypplies held in South Africa, to be quoted on a Delivered RSA

b)

27  EXPORT

ff a Bid for Goods to be imported may be subject to the issue of an export licence in the country
Pply. If required, the Supplier’s manufacturer or forwarding agent shall be required to apply for

28 QUALITY OF MATERIAL

Unless otherwise stipulated, the Goods offered shall be NEW i.e. in unused condition, neither second-hand

nor reconditioned.

29 DELETION OF ITEMS EXCLUDED FROM BID

The Respondent must delete items for which it has not tendered or for which the price has been included

elsewhere in its Bid.

30 VALUE-ADDED TAX

30.1 In respect of local supplies, i.e. Goods to be manufactured, produced or assembled in the Republic of
South Africa, or imported supplies held or already in transit to South Africa, the prices quoted by the
Respondent are to be exclusive of VAT which must be shown separately at the standard rate on the
Tax Invoice.

Page 8 of 13



Transnet General Bid Conditions — Goods

[March 2015]

31 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

311

31.2

Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited to submit offers based on
alternative methods of payment and/or financing proposals.

o)) The Respondent is required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be e\‘Iuated and taken into

consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in the first instance, tender in accordance with clause

31.1 (a) above. Failure to comply with clause 31.1 (a) Wpreclude a Bid from further
consideration.

NOTE: The successful Respondent [the Supplier] s applicable, be required to furnish a

guarantee covering any advance payments.

Conditional Discount

Respondents offering prices which are s o a oonditional discount applicable for payment within

a specific period are to note that thg (Mgal period will be calculated as from the date of receipt
by Transnet of the Supplier's m ement reflecting the relevant Tax Invoice(s) for payment

purposes, provided the conditifgs of the order or contract have been fulfilled and the Tax Invoice is

correct in all respects as r&erred the contract or order. Incomplete and/or incorrect Tax Invoices
shall be returned and t itional period will be recalculated from the date of receipt of the correct
documentation,

32 CONTRACTQU % ND DELIVERY REQUIREMENTS

321

Co tities

successful Respondent nevertheless undertakes to supply against the contract such quantities

It gust be clearly understood that although Transnet does not bind itself to purchase a
efinitive quantity under any contract which may be entered into pursuant to this Bid, the
&
S

32.2

as may be ordered against the contract, which orders are posted or delivered by hand or
transmitted electronically on or before the expiry date of such contract.

b) It is furthermore a condition that Transnet will not accept liability for any material/stocks
specially ordered or carried by the Respondent with a view to meeting the requirements under

any such contract.

o)) The estimated planned quantities likely to be ordered by Transnet per annum are furnished in
relevant section of the Bid Documents. For avoidance of doubt the estimated quantities are
estimates and Transhet reserves the right to order only those quantities sufficient for its

operational requirements.
Delivery Period
a) Period Contracts and Fixed Quantity Requirements

It will be a condition of any resulting contract/order that the delivery period embodied therein

will be governed by the provisions of the Terms and Conditions of Contract.
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33.1
33.2

33.3

33.4

33.5
33.6

b) Progress Reports

The Supplier may be required to submit periodical progress reports with regard to the delivery
of the Goods.

C) Emergency Demands as and when required

If, due to unforeseen circumstances, supplies of the Goods covered by the Bid are required at
short notice for immediate delivery, the Supplier will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right
to purchase such supplies as may be required to meet the emergegcy outside the contract if
immediate delivery can be offered from any other source. T é)ta/ or Partial Failure to
Perform the Scope of Supply section in the Terms and Ceagjf¥ons of Contract will not be

applicable in these circumstances.

33 PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AN %NTS

Copyright

Copyright in plans, drawings, diagrams, specifi@tions alft documents compiled by the Supplier for
the purpose of contract work shall be g the Intellectual Property Rights section in the
Terms and Conditions of Contract.

Drawings and specifications

In addition to what may be dfated i Bid Document, the Respondent should note that, unless
notified to the contrary by Tran a designated official by means of an official amendment to the
Bid Documents, it is INd to tender for Goods strictly in accordance with the drawings and/or
specifications s ansnet, notwithstanding that it may be aware that alterations or
amendment drawings or specifications are contemplated by Transnet.

specifications

e Respondent quoting for Goods in accordance with foreign specifications, other than British and
American standards, is to submit translated copies of such specifications with the Bid. In the event of
any departures or variations between the foreign specification(s) quoted in the Bid Documents, full
details regarding such departures or variations must be furnished by the Respondent in a covering
letter attached to the Bid. Non-compliance with this condition may result in disqualification.

34 BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

34.1

34.2

Bids submitted by foreign principals may be forwarded directly by the principals or by its South
African representative or agent to the Secretary of the Acquisition Council or to a designated official
of Transnet according to whichever officer is specified in the Bid Documents.

In the case of a representative or agent, written proof must be submitted to the effect that such
representative or agent has been duly authorised to act in that capacity by the principal. Failure to

submit such authorisation by the representative or agent shall disqualify the Bid.
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35

36

34.3

34.4

34.5

When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such

principals and sign them on behalf of the latter.

South African representatives or agents of a successful foreign Respondent must when so required
enter into a formal contract in the name of their principals and must sign such contract on behalf of
the latter. In every such case a legal Power of Attorney from their principals must be furnished to
Transnet by the South African representative or agents authorising them to enter into and sign such

contract.

a) Such Power of Attorney must comply with Rule 63 (Authentic t\&of documents executed
outside the Republic for use within the Republic) of the Unform Rules of Court: Rules

regulating the conduct of the proceedings of the severalgprovinci
Supreme Court of South Africa.

b) The Power of Attorney must be signed by the pag nd@Pthe same title as used in the Bid

nd local divisions of the

Documents.

c) If a Power of Attorney held by the South Rfrican répresentative or agent includes matters of a

general nature besides provision foggige ring into and signing of a contract with Transnet,
a certified copy thereof should be ed.
e

@

domicifium citandi et exffcutant

d) The Power of Attorney must e South African representative or agent to choose the

If payment is to be madegin So ica, the foreign Supplier [i.e. the principal, or its South African
agent or representati st notify Transnet in writing whether, for payment by electronic funds
transfer [EFT]:

a) fundggar begiransferred to the credit of the foreign Supplier's account at a bank in South
Afria, | case the name and branch of such bank shall be furnished; or

b) re to be transferred to the credit of its South African agent or representative, in which
cage the name and branch of such bank shall be furnished.

ention of the Respondent is directed to clause 25 above [Securities] regarding the provision of
s&urity for the fulfilment of contracts and orders and the manner and form in which such security is

to be furnished.

CONFLICT WITH ISSUED RFX DOCUMENT

35.1

Should a conflict arise between these General Bid Conditions and the issued RFX document, the
conditions stated in the RFX document shall prevail.

TRANSNET'S LIST OF EXCLUDED TENDERERS (BLACKLIST)

36.1

36.2

All the stipulations around Transnet’s blacklisting process as laid down in Transnet's Supply Chain
Policy and Procurement Procedures Manual are included herein by way of reference. Below follows a

condensed summary of this blacklisting procedure,

Blacklisting is a mechanism used to exclude a company/person from future business with Transnet for
a specified period. The decision to blacklist is based on one of the grounds for blacklisting. The
standard of proof to commence the blacklisting process is whether a “prima faci¢” (i.e. on the face of
it) case has been established.
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36.3

36.4

36.5

36.6

Depending on the seriousness of the misconduct and the strategic importance of the Goods/Services,
in addition to blacklisting a company/person from future business, Transnet may decide to terminate
some or all existing contracts with the company/person as well.

A supplier or contractor to Transnet may not subcontract any portion of the contract to a blacklisted
company.

Grounds for blacklisting include: If any person/Enterprise which has submitted a Bid, concluded a

contract, or, in the capacity of agent or subcontractor, has been assaciated with such Bid or contract:

a) Has, in bad faith, withdrawn such Bid after the advertised closing <‘& and time for the receipt
of Bids;

b) has, after being notified of the acceptance of his Bid, f -Wsed to sign a contract when

called upon to do so in terms of any condition formi bid documents;

¢) has carried out any contract resulting from In an unsatisfactory manner or has

breached any condition of the contract;

d) has offered, promised or given a relaMon to the obtaining or execution of the contract;

e) has acted in a fraudulep pper manner or in bad faith towards Transnet or any

Government Departmerff or towards any public body, Enterprise or person;

f) has made any ggcoNgct statement in a certificate or other communication with regard to the

Local Con i ods or his B-BBEE status and is unable to prove to the satisfaction of

he statement in good faith honestly believing it to be correct; and

il ore making such statement he took all reasonable steps to satisfy himself of its

correctness;

g) caused Transnet damage, or to incur costs in order to meet the contractor’s requirements and

which could not be recovered from the contractor;

h) has litigated against Transnet in bad faith.

Transnet recognizes that trust and good faith are pivotal to its relationship with its suppliers. When a
dispute arises between Transnet and its supplier, the parties should use their best endeavours to
resolve the dispute in an amicable manner, whenever possible. Litigation in bad faith negates the
principles of trust and good faith on which commercial relationships are based. Accordingly, Transnet
will not do business with a company that litigates against it in bad faith or is involved in any action
that reflects bad faith on its part. Litigation in bad faith includes, but is not limited to the following

instances:

a) Vexatious proceedings. These are frivolous proceedings which have been instituted without

proper grounds;

b) Perjury. Where a supplier commits perjury either in giving evidence or on affidavit;
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36.7

36.8

36.10

¢) Scurrilous allegations. Where a supplier makes allegations regarding a senior Transnet employee

which are without a proper foundation, scandalous, abusive or defamatory.

d) Abuse of court process. When a supplier abuses the court process in order to gain a competitive

advantage during a bid process.

Where any person or Enterprise has been found guilty by a court of law, tribunal or other
administrative body of a serious breach of any law, during the preceding 5 Years, such
person/Enterprise may also be blacklisted. Serious breaches of the law would include but are not
limited to corruption, fraud, theft, extortion, or contraventions of the Compgtition Act 89 of 1998 (e.g.
collusive tendering). This process excludes minor convictions such a & ic offences or personal

disagreements between parties which have no bearing on the busi perations of the person or

Enterprise.
Grounds for blacklisting include a company/person recorde, ympany or person prohibited

from doing business with the public sector on Nationa s database of Restricted Suppliers or

Register of Tender Defaulters.

Companies associated with the person/s guiltyjof misconduct (i.e. entities owned, controlled or

managed by such persons), any comp suMygguently formed by the person(s) guilty of the

misconduct and/or an existing compg e such person(s) acquires a controlling stake may be
e

considered for blacklisting. The dedg

nd the blacklist to associated companies will be at the

sole discretion of Transnet.

r co against whom a decision to blacklist has been taken, may make

representations to th ieNCinancial Officer of Transnet SOC Ltd, whose decision shall be final.

& 000000000
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Goods to Transnet [the Supplier], these Standard Terms and Conditions of Contract, the technical
specifications for the Goods, a Schedule of Requirements including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the supply of Goods and

provision of ancillary Services by the Supplier to Transnet

2 DEFINITIONS
Where the following words or phrases are used in the Agreement, such wor‘\)r phrases shall have the

meaning assigned thereto in this clause, except where the context clearly reQuires otherwise:

2.1 AFSA means the Arbitration Foundation of South Africa;

2.2  Agreement means the Agreement and its associaied V and/or annexures and/or
appendices, and/or schedules, including the Schedulgsg

e

General Tender Conditions and any additfpnal premi#fons in the associated bid documents

u ents, the technical specifications

for the Goods and such special conditions as s the Agreement, together with the

tendered by the Supplier [as agreed, i ing, between the Parties], which collectively and
exclusively govern the supply of G nd provision of ancillary Services by the Supplier to
Transnet;

2.3  Background Intellectualfro eans all Intellectual Property introduced and required by

either Party to give effect heirgbbligations under the Agreement owned in whole or in part by
or licensed to either P or their affiliates prior to the Commencement Date or developed after
the Commencergen therwise pursuant to the Agreement;

2.4  Business med&ns Mondays to Fridays between 07:30 and 16:00, excluding public holidays
uth Africa;

2.5 efceMent Date means [ @], notwithstanding the signature date of the Agreement;

ntial Information means any information or other data, whether in written, oral,
ic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
«, plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:
a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7

>
2.9
2.10
2.11
2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

q) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes; \\

)] Copyright works;

k) commercial, financial and marketing information;

1) data concerning architecture, demonstrations, t iques, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, @ and technical requirements and
specifications of the disclosing Party;

n) information concerning faults cts W Goods, equipment, hardware or software or the

incidence of such faults or gafe nd

0) information concerni &ges, fees and/or costs of the disclosing Party or its

authorised Subcontfactors, their methods, practices or service performance levels

actually achiev

Copyright means t in expressions, procedures, methods of operations or mathematical

concepts, ¢ u gram codes, compilations of data or other material, literary works, musical
works, sti€vorlg, sound recordings, broadcasts, program carrying signals, published editions,
photoggph s, or cinematographic works of the copyright owner to do or to authorise the

n rtain acts specified in respect of the different categories of works;

mean registered Designs and/or Design applications and will include the monopoly right
ed for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits

and integrated circuits;
Expiry Date means [®];

Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;

Goods means [®], the material / products specified in the Schedule of Requirements appended
as Schedule 1 hereto;

ICC Incoterms 2010 means the set of commercial trade terms as published by the International
Chamber of Commerce, Paris [ICC], which are otherwise referred to as purchase terms and which
define precisely the responsibilities, costs and risks of the buyer [Transnet] and the seller [the
Supplier]. Incoterms are only applicable to contracts involving the import or export of Goods
from one country to another and for the purpose of the Agreement, if applicable, shall mean the
designated Incoterm as stipulated in Schedule 1 hereto. Further details of the Incoterm [purchase
terms] for the Agreement, if applicable, can be viewed at the International Business Training

website - http://www.i-b-t.net/incoterms.htmli;
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2.13

2.14

2.15

2.16

2.17

2.18
2.19

2.20

2.22

2.24

2.25
2.26

2.27

Imported content means that portion of the bid price represented by the cost of components,
parts or materials which have been or are still to be imported (whether by the supplier or its
subcontractors) and which costs are inclusive of the costs abroad (this includes labour or
intellectual property costs), plus freight and other direct importation costs, such as landing costs,
dock duties, import duty, sales duty or other similar tax or duty at the South African port of entry;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever naturexr‘ating to the Intellectual
Property and its exploitation as well as all other Confidential Inf tion generally relating to
Transnet’s field of technology, including technical informatioft; cessing or manufacturing
techniques, Designs, specifications, formulae, system Ws, information concerning
materials and marketing and business information in g

Local content means that portion of the bid pric ot included in the imported content,

provided that local manufacture does take plagce;

Parties mean the Parties to the Agree tRogether with their subsidiaries, divisions, business
units, successors-in-title and assigns;
Party means either one of thesgfParmys;

Patents mean registered e

g Patent applications, once the latter have proceeded to

grant, and includes a rigfgranged for any inventions, products or processes in all fields of

technology;

ns any activity or process to be undertaken or supervised by a Staff
member of@n uring the term of the Agreement, for which purpose authorised disclosure
Confidential Information or Intellectual Property is a prerequisite in order to

ivity or process to be accomplished;

eans the agreed Price(s) for the Goods to be purchased from the Supplier by Transnet,
a ailed in the Schedule of Requirements, issued in accordance with the Agreement, as
ended by mutual agreement between the Parties and in accordance with the terms and

conditions in the Agreement from time to time;
Purchase Order(s) means official orders issued by an operating division of Transnet to the
Supplier for the supply of Goods or ancillary Services;

Services means Services provided to Transnet including activities such as consultation, advisory
services, implementation services and day-to-day assistance provided by the Supplier, pursuant to
the Schedule of Requirements in terms of the Agreement;

Staff means any partner, employee, agent, consultant, independent associate or contractor,
Subcontractor and the staff of such Subcontractor, or other authorised representative of either
Party;

Schedule of Requirements means Schedule 1 hereto;

Subcontract means any contract or agreement or proposed contract or agreement between the
Supplier and any third party whereby that third party agrees to provide to the Supplier the Goods
or related Services or any part thereof or material used in the manufacture of the Goods or any
part thereof;

Subcontractor means the third party with whom the Supplier enters into a Subcontract;
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2.28

2.29

2.30

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;

Trade Marks mean registered Trade Marks and Trade Mark applications and include any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one

undertaking from those of another undertaking; and

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may

be amended from time to time.

3 INTERPRETATION

3.1

3.2

3.3
3.4
3.5

4.1
4
3
>
4.4
4.5

Clause headings in the Agreement are included for ease of referenc \ly and do not form part of
the Agreement for the purposes of interpretation or for any ot ose. No provision shall be

i Pa ereto by reason of such
S ision.

and phrases used in the Agreement will be ifflerpreted in accordance with the generally accepted

construed against or interpreted to the disadvantage of

Party having or being deemed to have structured or dr

Any term, word or phrase used in the Agreemeg

heading "Definitions” shall be given its plain Engli

meanings accorded thereto.

A reference to the singular incorpg

The Agree i reement under the terms and conditions of which the Supplier will arrange

for the ransnet of the Goods which meet the requirements and specifications of
Transn livery of which is controlled by means of Purchase Orders to be issued by
an nd executed by the Supplier in accordance with the Agreement.

ch pmrchase Orders and deliveries to Transnet shall be agreed between the Parties from time to
, subject to the terms of the Schedule of Requirements.

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Schedule of Requirements in accordance with procedures set out in clause 30 /Amendment
and Change Control]. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Schedule of Requirements conflicts with a like
term, provision or condition in the Agreement and/or a Purchase Order, the term or provision or
condition in this Master Agreement shall prevail, unless such term or provision or condition in this
Master Agreement has been specifically revoked or amended by mutual written agreement
between the Parties.

5 AUTHORITY OF PARTIES

51

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one

another for any purpose or in any form whatsoever.

Page 6 of 28



Transnet’s Terms and Conditions of Contract — Goods with Local Content
[March 2015]

5.2 Neither Party shall be entitled to, or have the power or authority to:
a) enter into an agreement in the name of the other; or
b) give any warranty, representation or undertaking on the other's behalf; or

C) create any liability against the other or bind the other’s credit in any way or for any

purpose whatsoever.

DURATION AND CANCELLATION

6.1  Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [®]
and the duration shall be for a [®] [[®]] year period, expiring on [®] “ss:

a) the Agreement is terminated by either Party in accordancemsij the provisions incorporated
herein or in any schedules or annexures appended hefgfo, or otf®rwise in accordance with
law or equity; or

b) the Agreement is extended at Transnet’s further period to be agreed by the
Parties.

6.2  Notwithstanding clause 18 [Breach and Terfination], either Party may cancel the Agreement
without cause by giving 30 [thirty] c r prior written notice thereof to the other Party,

provided that in such instance, ment will nevertheless be applicable in respect of all

Purchase Orders which have bed pfior to the date of such cancellation.

GENERAL OBLIGATIONS OF T UBPLIER
7.1 The Supplier shall:

a) respo ly 10 all complaints and enquiries from Transnet;
b) ipforiNgrangnet immediately of any dispute or complaint arising in relation to the storage
!r i of the Goods;

duct its business in a professional manner which will reflect positively upon the Supplier

nd the Supplier’s products;
% keep full records clearly indicating all transactions concluded by the Supplier relating to the

delivery of the Goods and keep such records for at least 5 [five] years from the date of
each such transaction;

e) obtain, and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Goods and ancillary Services
and the conduct of the business and activities of the Supplier;

f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Aftica, including the Occupational Health and Safety
Act, 85 of 1993, as may be amended from time to time;

g) comply with all applicable environmental legislation and regulations, demonstrate sound
environmental performance and have an environmental management policy which ensures
that its products, including the Goods or ancillary Services are procured, produced,
packaged, delivered and are capable of being used and ultimately disposed of in a way that

is environmentally appropriate; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, throughout the entire term of the
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7.2

7.3

Agreement. Should the Supplier fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it
may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which Transnet may have for damages against
the Supplier.

The Supplier acknowledges and agrees that it shall at all times:

a) render the supply of the Goods and ancillary Services and perform all its duties with
honesty and integrity;

b) communicate openly and honestly with Transnet regarding theﬁ‘mply and performance of
the Goods and demonstrate a commitment to effecting the sufgply and performing ancillary
Services timeously, efficiently and at least to the required stan s;

c) endeavour to provide the highest possible standar ryfe and workmanship, with a

reasonable degree of care and diligence;

d) use its best endeavours and make every dil to meet agreed deadlines;

e) treat its own Staff, as well as all Trafgnet’s , with fairness and courtesy and respect

for their human rights;

f) practice and promote its o al policies aimed at prohibiting and preventing unfair

discrimination;

Q) treat all enquiries ffom et in connection with the supply of the Goods and/or
Mb

ancillary Serviges rtesy and respond to all enquiries promptly and efficiently.

Where the
advise orvthe delay and the reasons therefor and will keep Transnet informed of

r is unable to comply with the provisions of this clause, the Supplier will

ade regarding the enquiry;

re§Quested by Transnet, provide clear and accurate information regarding the

plier's own policies and procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered into between
the Parties;

i) not allow a conflict of interest to develop between its own interests [or the interests of any

of its other customers] and the interests of Transnet;

) not accept or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an
attempt to otherwise exert undue influence over the recipient;

k) not mislead Transnet or its officers, employees and stakeholders, whether by act or
omission;
) not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet’s reputation or business image; and

m) immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
which it becomes aware in connection with Transnet or the supply of Goods or ancillary

Services to Transnet.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, as may be amended
from time to time, the Supplier shall ensure that the Goods and ancillary Services, to be supplied
to Transnet under the terms and conditions of the Agreement, comply fully with the Specifications

as set forth in Schedule 1 hereto, and shall thereby adhere [as applicable] to railway safety
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requirements and/or regulations. Permission for the engagement of a Subcontractor by the
Supplier, as applicable, shall be subject to a review of the capability of the proposed
Subcontractor to comply with the specified railway safety requirements and/or regulations. The
Supplier and/or its Subcontractor shall grant Transnet access, during the term of the Agreement,
to review any safety-related activities, including the coordination of such activities across all parts

of its organisation.

8 B-BBEE AND SOCIO-ECONOMIC OBLIGATIONS

8.1
>

8.2

8.3

B-BBEE Scorecard

a) Transnet fully endorses and supports the Broad-Based B C\\Economic Empowerment
Programme and is strongly of the opinion that all South 4% business enterprises have
an equal obligation to redress the imbalances of Qe past. 1t is also a fundamental
requirement of the RFP that the Supplier alsg nv

Programme, as applied by Transnet. @

b) In response to this requirement, the Suppl¥§ submit to Transnet’s Contract Manager

the Supplier Development

or such other designated person detaif of its B-BBEE status in terms of the latest Codes of
Good Practice issued in terms € BEE Act and proof thereof at the beginning of

March each year during the of the Agreement.

c) The Supplier undertake W and provide full details to Transnet in the event there is:

cluding the impact thereof; and

(iH aco or internal restructure or change in control of the Supplier which has or

d) Rgtagfling any other reporting requirement in terms hereof, the Supplier undertakes
pr&igle any B-BBEE data (underlying data relating to the Supplier which has been relied

n or utilised by a verification agency or auditor for the purposes of issuing a verification

ertificate in respect of the Supplier B-BBEE status) which Transnet may request on written

notice within 30 (thirty) calendar days of such request. A failure to provide such data shall
constitute a Supplier Default and may be dealt with in accordance with the provisions of

clause 18.

e) In the event there is a change in the Supplier’s B-BBEE status, then the provisions of
clause 18 shall apply.

B-BBEE Improvement Plan

a) Transnet encourages its Suppliers to constantly strive to improve their B-BBEE levels. To
this end, the Supplier undertakes to provide Transnet with a B-BBEE Improvement Plan to
indicate the extent to which their B-BBEE status will be maintained or improved over the
contract period, as per Annexure ............ of the RFP.

b) The Supplier shall, for the duration of the Agreement, comply with the B-BBEE
Improvement Plan.

c) The terms of the B-BBEE Improvement Plan and monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be less or less favourable than

the commitments made by the Supplier in such B-BBEE Improvement Plan.

Supplier Development Implementation Plan
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8.4

a)

b)

c)

d)

e)

In addition to the Supplier Development Plan which the Supplier provided as part of its bid,
the Supplier undertakes, as stipulated in the RFP, to provide Transnet with a Supplier
Development Implementation Plan [the Implementation Plan] setting out the nature,
extent and monetary value of the Supplier's commitments which the Supplier shall
undertake, as well as mechanisms and procedures to allow for access to information and
verification of the Supplier’s compliance with the Implementation Plan, as shall be agreed
with Transnet but in any event no later than 45 (forty five) calendar days from the
signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view to ageeing the content of the

Implementation Plan by no later than 45 (forty five) calend ys as aforesaid (or such

Wnsideration to the Supplier
oWie RFP fail to reach agreement

ithin the time limit stipulated in the

later date as Transnet may consent to in writing).

If the Parties (acting reasonably and in good faith

Development Plan proposed by the Supplier in r
on the Supplier Development Implementatj

clause above, it shall constitute a Supplier #hd Clause 18 shall apply.

The Supplier’s Implementation Plagshdll include, but not be limited to Technology transfer,
New skills development, Jonon, b preservation, Small business promotion and
T (@

Rural integration and regigg pment.

The terms of the I

thereunder shall nof(unlesg otherwise agreed in writing) be less or less favourable than

bn Plan’s and the monetary value of the commitments

&

the commitmer§s ma he Supplier in the Supplier Development Implementation Plan.

Green Econo Footprint

Q

b)

d)

he Supplier Development and B-BBEE commitments that the Supplier

upplier has in its bid provided Transnet with an understanding of the
pp position with regard to issues such as waste disposal, recycling and energy
ervation.

ing

The Supplier shall monitor, audit, and record in an auditable manner, its own

implementation and compliance with the B-BBEE Improvement Plan and the Supplier

Development Implementation Plan and provide the Contract Manager with such

information as the Contract Manager may reasonably request concerning the

implementation of the B-BBEE Improvement Plan and the Supplier Development

Implementation Plan.

The Supplier shall, on a monthly basis from the Commencement Date and within 7 (seven)
calendar days of the end of the previous calendar month, provide Transnet with a report
(for monitoring purposes only) in respect of each of the undertakings stipulated in this
clause 8.5.

Transnet, through its Supplier Development division, shall, every 6 (six) months from the
Commencement Date, review and verify the Supplier's undertakings stipulated in this
clause with respect to B-BBEE and Supplier Development commitments, based on the

Supplier's report.

The Supplier shall attach adequate proof to enable Transnet to verify compliance with the
B-BBEE Improvement Plan and Supplier Development Implementation Plan.
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"
S
D

Post verification of the submitted report to Transnet, Transnet shall engage with the
Supplier on the findings. The Contract Manager, assisted by the relevant specialist from
Transnet’s Supplier Development division, must report to the Supplier at the end of every 6
(six) months as to whether or not the Contract Manager and/or the Supplier Development
specialist reasonably considers, based on the information available to it, that the Supplier
has during such time complied with the B-BBEE Improvement Plan and the Supplier
Development Implementation Plan and the extent, if any, to which the Supplier has not so

complied.

Without prejudice to the Transnet's rights under the Agreement: \
(i) if the Contract Manager and/or Transnet's Sup 'e\ Development specialist
reasonably considers that the Supplier is not at e complying with B-BBEE

W plementation Plan, the
g specialist may make such

appropriate to the Supplier as to the

Improvement Plan and/or the Supplier Dg

Contract Manager and/or the Supplier
recommendations as is considered rgfSORgD
steps he reasonably considers sho

Supplier to remedy such non-§ompliance and the time period within which such

ken by the Supplier in order for the

steps must be taken;

(ii) If such recommendgis

(i)  Transnet mafgat anytime request a meeting with the Supplier to consider any non-

e not implemented by the Supplier in accordance with

such recomme en the provisions of clause 8.6 shall apply; and

compliafce re to it by the Supplier Development specialist of Transnet and/or
the Manager or which otherwise comes to its attention. Both Parties must
tE ch a meeting and negotiate in good faith with a view to reach agreement

n the steps or actions that the Supplier must undertake in order to remedy that

-compliance.

he event the Supplier is found not to have met the B-BBEE and Supplier Development
equirements agreed upon in the B-BBEE Improvement Plan and the Supplier Development
Implementation Plan, and/or is found to be fraudulent in submitting the reports, then
Transnet shall impose a non-compliance penalty as provided for in clause 8.6 below or

shall be entitled to terminate in terms of clauses 17 and 18.

For the sake of completion of its contractual obligations, the Supplier shall be obliged to
complete all the undertakings made under the B-BBEE Improvement Plan and the Supplier
Development Implementation Plan 3 to 6 months before the Termination Date.

8.6 Penalties

Non Compliance Penalties:

a)

If the Supplier fails, at any time, to achieve its commitments under and in accordance with
the B-BBEE Improvement Plan and the Supplier Development Implementation Plan (“a
Non Compliance”), the Supplier shall, subject to the applicable Non Compliance Penalty
Cap, pay a Non Compliance penalty ("Non Compliance Penalty”) to Transnet in respect of
such Non Compliance at the applicable rate (“Applicable Rate”), as prescribed in clause
8.6Error! Reference source not found. to ) below.

0] Non Compliance Penalties shall be calculated as a percentage of the Contract Value
and accrue at the Applicable Rate per month until:
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(i) the date on which the Supplier has remedied such Non Compliance by complying
with the Supplier Development Implementation Plan and/or the B-BBEE
Improvement Plan (as applicable); or

(iii)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b) In relation to the Supplier Development Implementation Plan, Non Compliance Penalties
shall accrue -based on the difference between the committed SD value for the period under
review and the delivered SD value (i.e. 100% of the undelivered portion of the committed
SD value) plus an additional 10% (ten percent) of such differen Q

c) In relation to the B-BBEE Improvement Plan, Non Compliance§Penalties shall accrue at the
following Applicable Rates based on a percentage of the Contra®§Value:

0

(i) for the first month (or part thereof), a rate o Qg percent);

(i) for the second month (or part thereo

(iii)  for the third month (or part thereof) %
(iv)  for the fourth month (or part thgreof), a rate of 2.5% (two and a half percent); and

% (one and a half percent);

if 2.0% (two percent);

(v)  for any period of Non lia after the fourth month, a rate of 3% (three

percent).

Non Compliance Penalty

d)

e) j amount of the Supplier's liability to pay Non Compliance Penalties in the
se he B-BBEE Improvement Plan shall not exceed 5% (five percent) of the Contract

e.
ligable Rates of Non Compliance Penalties for Qualifying Small Enterprises (QSEs):

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties
-, shall accrue based on the difference between the committed SD value for the period under
review and the delivered SD value (i.e. 100% of the undelivered portion of the committed

SD value) plus an additional 5% (five percent) of such difference;

g) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall apply annually
at the rate of 0.5% (one half percent).

Non Compliance Penalty Cap for QSEs:

h) The Non Compliance Penalty Cap in respect of Supplier Development commitments shall
not exceed the difference between the committed SD value for the period under review
and the delivered value (i.e. 100% of the undelivered portion of the committed SD value),
plus an additional 5% (five percent) of such difference.

)) The maximum amount of the Supplier's liability to pay Non Compliance Penalties in the
case of the B-BBEE Improvement Plan shall not exceed 1.5% (one and a half percent) of
the Contract Value.

Applicable Rates of Non Compliance Penalties for Exempted Micro Enterprises (EMEs):
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Non Compliance Penalty Certificate:

k)

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties
shall accrue based on the difference between the committed SD value and the delivered SD
value (i.e. 100% of the undelivered portion of the committed SD value) plus an additional
3% (three percent) of such difference;

In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall apply annually

at the rate of 0.5% (one half percent).

Non Compliance Penalty Cap for EMEs:

1)

m)

n)

0)

The Non Compliance Penalty Cap in respect of Supplier Development commitments shall
not exceed the difference between the committed SD value x\the period under review
and the delivered value (i.e. 100% of the undelivered portiorof the committed SD value),

plus an additional 3%(three percent) of such difference.

The maximum amount of the Supplier's liability t Wompliance Penalties in the
case of the B-BBEE Improvement Plan shall not .5% (one and a half percent) of

the Contract Value.

If any Non Compliance Penalty a e Contract Manager shall issue a Non Compliance

Penalty Certificate on the las f each month during such Non Compliance indicating

the Non Compliance Peng have accrued during that period.

A Non Compliance alt cate shall be prima facie proof of the matters to which it
relates. If the Sup digfutes any of the amounts set out in a Non Compliance Penalty

Certificate:

hall be resolved in accordance with the provisions of the Agreement;

ransnet pursuant to the Non Compliance Penalty Certificate, then the Supplier shall
pay such amount to Transnet within 10 (ten) Business Days of the determination

made pursuant to such determination and an accompanying valid Tax Invoice,

Non Compliance Penalties:

p)

Q)

r

s)

Subject to Clause o), the Supplier shall pay the Non Compliance Penalty indicated in the
Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing a
valid Tax Invoice to the Supplier for the amount set out in that certificate. If Transnet does
not issue a valid Tax Invoice to the Supplier for Non Compliance Penalties accrued during
any relevant period, those Non Compliance Penalties shall be carried forward to the next

period.

The Supplier shall pay the amount due within 10 (ten) Business Days after receipt of a
valid Tax Invoice from Transnet, failing which Transnet shall, without prejudice to any
other rights of Transnet under the Agreement, be entitled to call for payment which may
be in any form Transnet deems reasonable and/or appropriate.

Should the Supplier fail to pay any Non Compliance Penalties within the time indicated in
above (as applicable), Transnet shall be entitled to deduct (set off) the amount not paid by

the Supplier from the account of the Supplier in the ensuing month.

The Non Compliance Penalties set forth in this Clause 8.6 are stated exclusive of VAT. Any
VAT payable on Non Compliance Penalties will be for the account of the Supplier.
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10

11

LOCAL CONTENT OBLIGATIONS

9.1

9.2

The Supplier is required to note that Transnet, the Department of Trade and Industry [DTI]
and/or the body appointed by the DTI as the verification authority for local content may conduct
compliance audits with regard to the local content requirements as prescribed in Regulation 9 of
the Preferential Procurement Regulations, 2011 issued in terms of the Preferential Procurement

Policy Framework Act.

The Supplier is required to continuously update Declarations C, D and E of the Local Content
Declaration templates with the actual local content values for the duration of the contract.

INVOICES AND PAYMENT \\

10.1

10.2

10.3
10.4

10.5

Transnet shall pay the Supplier the amounts stipulated in eac ase Order, subject to the

yﬂ valid and undisputed Tax

ified in the Schedule of Requirements

terms and conditions of the Agreement.

Transnet shall pay such amounts to the Supplier up

°

which are valid and undisputed become duefand payable to the Supplier for the delivery of the

Invoice together with the supporting documentatiq

appended hereto, once the valid and undisputed es or such portions of the Tax Invoices

Goods ordered, in terms of clause 10.4¢s

All Prices set out in the Agreeme R
A

Invoices shall be submittedtogether with a month-end statement. Payment against such month-

® Schedule of Requirements hereto are exclusive of VAT.

Unless otherwise provided fi edule of Requirements appended to the Agreement, Tax

end statement shall b§made ransnet within 30 [thirty] calendar days after date of receipt by

Transnet of the ‘s statement together with the relevant valid and undisputed Tax

Invoice(s) angPsu ing documentation.

Where p engof any Tax Invoice, or any part of a Tax Invoice which is not in dispute, is not

made IR ac®ygance with this clause 10, the Supplier shall be entitled to charge interest on the
ts amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the
lod grom the due date of payment until the outstanding amount is paid.

Supplier shall remain the owner of all plant, material, machinery, equipment and the like
[collectively, the Supplier’'s Goods] provided to Transnet until Transnet has paid in full for the
Supplier's Goods, it being specifically agreed that Transnet shall acquire no rights [including liens]
of whatsoever nature in such Supplier's Goods until date of final payment by Transnet. Subject to
the aforegoing, all risk and benefit to the Supplier's Goods shall pass from the Supplier to
Transnet on delivery of the Supplier’s Goods by the Supplier to Transnet.

PRICE ADJUSTMENTS

11.1

11.2

11.3

Prices for Goods supplied in terms of the Agreement shall be subject to review as indicated in the
Schedule of Requirements annexed hereto.

No less than 2 [two] months prior to any proposed Price adjustment, the Parties shall commence
negotiations for Prices for the next period or as otherwise indicated in Schedule 1 hereto. The
Parties shall have regard for market-related pricing of equivalent goods, continuous improvement
initiatives, costs [including labour, raw materials and transport/delivery], order size and frequency

and changes to the specification of the Goods.

Pursuant to clause 11.2 above, the Supplier shall keep full and accurate records of all costs

associated with the supply of the Goods to Transnet, in a form to be approved in writing by
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11.4

11.5

Transnet. The Supplier shall produce such records to Transnet for inspection at all reasonable
times on request and such records may, at Transnet's option, be audited by Transnet or its

designated representatives.

Should Transnet and the Supplier fail to reach an agreement on Price for the successive period,
either Party shall be entitled to submit this matter to dispute resolution in accordance with clause
27 of the Master Agreement [Dispute Resolution].

If during the period of the Agreement Transnet can purchase similar Goods of a like quality from
another supplier at a total delivered cost to a Transnet facility that is lower than the total delivered
cost of the Goods purchased hereunder from the Supplier, Transhet Vy notify the Supplier of
such total delivered cost and the Supplier shall have an opportuni \co adjust the Price of the

Goods purchased hereunder, on such a basis as to result in me total delivered cost to
Transnet, within 30 [thirty] calendar days of such notice. Wli r fails to do so or cannot
legally do so, Transnet may (i) purchase the Goods fi er supplier in which case the

obligations, including, but not limited to, se and sale requirements and/or
commitments, if any, of Transnet and the Supph’nder shall be reduced accordingly; (ii)
terminate the Agreement without any pen liab
purchases under the Agreement. &

If during the period of the Agre

or further obligation; or (iii) continue

Supplier sells any materials which are the same as,
equivalent to, or substantially si . he& Goods herein, at a total delivered cost to a third party
lower than the total deliverféd co # Transnet facility, then the Supplier has an opportunity to
adjust its Price for thg Goo ased hereunder within 30 [thirty] calendar days so that the

Price is the same r than the total delivered cost of such third party. If the Supplier fails to

ndar days of the Commencement Date of the Agreement or at any time Transnet so
s, the Supplier shall certify in writing to Transnet that it is in compliance with this clause
shall provide all information that Transnet reasonably requests in order to verify such

compliance.

12 WARRANTIES

The Supplier warrants that:

121

12.2

12.3

pursuant to clause 7.3 [General Obligations of the Supplier], the Goods will be manufactured in
accordance with the specifications appended hereto at Schedule 1, or the manufacturer’s

specifications, as agreed in writing by both Parties;
the execution and performance of the Agreement by the Supplier does not infringe any rights of a
third party or breach any obligation of the Supplier to any third party; and

it has taken all reasonable precautions to ensure that, in the event of a disaster, the impact of
such disaster on the ability of the Supplier to comply with its obligations under the Agreement will
be reduced to the greatest extent possible, and that the Supplier shall ensure that it has

appropriate, tested and documented recovery arrangements in place.
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13  THIRD PARTY INDEMNITY
The Supplier hereby indemnifies and shall hold Transnet harmless against any direct damages suffered

by or claims arising against Transnet in respect of clause 12.2 above.

14 INSPECTION

14.1

14.2

14.3

14.4

14.5

14.6

14.8

Transnet reserves the right to arrange for the inspection of all Goods forming the subject of any
Purchase Order, at any stage before final acceptance and by any means it may think fit, and when

such inspection is to be carried out, the relevant Purchase Order(s) shall be endorsed accordingly.
When inspection at the Supplier's works or warehouse is specified, Trangnet’s authorised inspector

shall have free access to the premises of the Supplier at all time ‘ ing working hours on a
Business Day; shall have liberty to inspect work which is the sulbyj f the Purchase Order at any

stage of manufacture, and may reject any Goods which are{ound to W incomplete, defective or

in any way not in conformity with the terms and specificati greement; and the Supplier

shall afford all reasonable facilities for such access agg i
The Supplier shall provide inspection gauges, meg
All gd¥%®

| be calibrated at regular and reasonable intervals

dhand test equipment to ensure that the

requirements of the Agreement are satisfie €s, templates, tools and other equipment

required to check the accuracy of the
by a laboratory which has been appr
than 12 [twelve] months old.

writing by Transnet. This certificate shall not be more

The Supplier shall preparegand ¥ without charge to Transnet, all test pieces, samples and
specimens; shall proyide lagbur and apparatus for carrying out tests and analyses in

accordance with

rms of the Agreement or Purchase Order, and render all reasonable

assistance in ests and analyses.

All speci governing gauging, testing, analysis and other inspection procedures shall be
in accordance with the terms of the Agreement or Purchase Order and the
ofdiny specifications and drawings quoted therein.

ection will be arranged by the Staff of Transnet, as indicated in the Purchase Order(s).

Goods are ready for inspection, the Supplier shall apply promptly to the appropriate
authority for instructions regarding such inspection. All applications for inspection shall quote
Transnet’s Agreement or Purchase Order number. 7 [seven] Business Days' notice of readiness
from the Supplier shall be given to the authorised inspector appointed by Transnet to carry out

such inspection.

Transnet shall have the right to recover from the Supplier the cost of inspection of any Goods that
have been rejected by its authorised inspector in terms of this clause 14.

15 DEFECTIVE GOODS

15.1

Notwithstanding any certificate and/or receipt that may have been issued by or on behalf of
Transnet either in South Africa or overseas, Goods will be accepted at the place of delivery or at
the port of shipment, as specified in the Agreement, only as regards outward condition of
packages and Transnet retains the right to reject the Goods supplied, on or after arrival at the
place to which they are consigned, or after they have been placed in use in South Africa, should
they be found defective.
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15.2

15.3

15.5

15.6

15.7

16.2

If Goods are rejected owing to latent defects becoming apparent during machining operations or
other preparation necessary on the part of Transnet before they can be put into use, the Supplier

shall bear all expenses incurred by Transnet in carrying out such necessary operations.
If such Goods are rejected, the Supplier will pay the following costs:

a) for Goods purchased in South Africa on an ex works basis, the cost of transport from the
Supplier's works in South Africa to the named destination where the Goods have been
rejected by Transnet, plus handling charges and storage, if leviable; or

b) for Goods manufactured overseas, the Supplier shall pay all replacement costs including
the overseas inland transport cost, freight and insurance char‘aincurred plus railage or
other inland transport costs from the South African port to thé§place where the Goods have
been rejected by Transnet, including handling charges, stor landing charges, customs
duty and surcharges, if leviable.

If Transnet requires rejected Goods to be replaced, the

arrange prompt replacement of the Goods within %
Goods, as indicated in Schedule 1.

hall, when called upon to do so,

d manufacturing lead times for such

If Goods are found to be defective but efects are, in the opinion of Transnet, not of so

serious a nature as to warrant total re @ n of Me Goods, the Supplier shall, when called upon to
do so, remedy or make good sugff de at its own cost, or Transnet may remedy or make good
such defects at the reques g blier and recover from the Supplier all costs or expenses

reasonably incurred by it infgoing

Should the Supplier

reasonable tim

i, when called upon to remedy or make good such defects within a
est Transnet to do so, Transnet may proceed to remedy or make good
d

such defe reafter recover from the Supplier all such costs and expenses as

aforem

ion
Ar@overable from the Supplier in terms of this clause may, without prejudice to any
tl remedies available to Transnet, be deducted in whole or in part from any monies in the
dgf8f Transnet which are due for payment to the Supplier.
OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SUPPLY

In the case of Goods to be specially manufactured for it, if Transnet at any time ascertains that:

a) no manufacturing of the Goods specified in a Purchase Order has commenced and there is
little or no prospect, in Transnet’s opinion, that manufacturing will commence within a

reasonable time; or

b) delivery of any of the Goods is being or is likely to be delayed beyond the promised
delivery date(s), and there is little or no prospect of the Purchase Order(s) being carried

out within reasonable adherence to the promised delivery rate(s) or time(s),

then Transnet may, irrespective of the cause of the delay, by notice to the Supplier, cancel as
from a future date specified in such notice the whole or any part of the Agreement or Purchase
Order in respect of which the Goods to be supplied have not been completed by that date, without

incurring any liability by reason of such cancellation except as provided in this clause.

The Supplier shall thereupon, as soon as possible after such date, deliver to Transnet the Goods
[if any] already completed, and payment for the part performance shall be made on a pro rata

basis, provided the uncompleted part is not an integral or essential part of the completed Goods.
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17

18

~

16.3

Where an integral or essential part of the work has not been completed, the amount to be paid to
the Supplier will be calculated on the basis of Transnet’s enrichment. The Supplier shall, wherever
practicable, supply Transnet with the necessary drawings and/or specifications to enable it to

complete the work.

Whenever, in any case not covered by clause 16.1 above, the Supplier fails or neglects to execute
the work or to deliver any portion of the Goods as required by the terms of the Agreement or
Purchase Order, or if any Goods are rejected on any of the grounds mentioned in clause 15
[Defective Goods], Transnet may cancel the Agreement or Purchase Order in so far as it relates to
the unexecuted work or the undelivered or rejected portion of the Goo‘s, and in such event, the

supply of the remaining portion shall remain subject in all respects t t\ese conditions.

RIGHTS ON CANCELLATION

171

17.2

If the Agreement or Purchase Order is cancelled in whole o Wterms of clause 16 [7otal or

Partial Failure to Perform the Scope of Supply], TrapsRetWgay execute or complete the Agreement

)

comparable Goods in substitution for those feglectc®i@®be manufactured or supplied or rejected

with any other entity and do so on such terms by ‘deem proper, or may procure other
as aforesaid, and may recover from the ier the difference between the cost of such Goods
and the Price [if the latter was lowe Il asany costs and expenses [including any additional

transport costs] which Transnet ad to incur in consequence of the Supplier’s default.

Any amount which may begfeco from the Supplier in terms of clause 17.1 above, without
prejudice to any other legaRgemegles available to Transnet, may be deducted in whole or in part

ands of Transnet and due for payment to the Supplier.

t jmay have in terms of the Agreement, to terminate the Agreement forthwith without any

ity and without prejudice to any claims which the Aggrieved Party may have for damages

E against the Defaulting Party.

2

18.3

Either Party may terminate the Agreement forthwith by notice in writing to the other Party when
the other Party is unable to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as amended from time

to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissolution;

C) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, application or proceeding in any jurisdiction to which it is subject.

Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of

a change of control of the Supplier by notice in writing to the Supplier. For the purposes of this

clause, control means the right to direct the affairs of a company whether by ownership of

shares, membership of the board of directors, agreement or otherwise.
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18.4 Notwithstanding this clause 18, Transnet may cancel the Agreement without cause by giving 30

[thirty] calendar days prior written notice thereof to the Service Provider.

18.5 The provisions of clauses 2 [Definitions], 12 [Warranties], 17 [Rights on Cancellation], 21
[Confidentiality], 23 [Limitation of Liability], 24 [Inteflectual Property Rights], 27 [Dispute
Resolution] and 31.1 [Governing Law] shall survive termination or expiry of the Agreement.

19 CESSION
19.1  Upon written notice to the Supplier, Transnet shall be entitled:

a) to appoint Transnet’s financier of the Goods as first payer unﬁ“the Agreement, without

transferring the ultimate responsibility for payment which will§etain with Transnet; and

b) to cede, assign and transfer its right, title and interest in oods to such financier as

\%

or in any other manner dispose

part of the funding consideration for the Goods.

19.2 The Supplier is not entitled to cede, delegate, assign,

of any of its rights or obligations in terms of the without the prior written consent of
Nedglnreasonably,

Transnet, which consent shall not be withheld, or d

20 FORCE MAJEURE

20.1 Neither Party shall have any clairg
performance of any obligatig

the other Party arising from any failure or delay in the
arty under the Agreement caused by an act of force
majeure such as acts of @d, fire®0od, war, lockout, government action, laws or regulations,

terrorism or civil distgbanc ults or other circumstances or factors beyond the reasonable

control of either nd to the extent that the performance of obligations of either Party

hereunder is y Virtue of the aforegoing, any period stipulated for any such performance
shall be ly extended. Transnet may however rely on strikes, industrial dispute and riots

as a gqu f e majeure.

20.2 | take all reasonable steps by whatever lawful means that are available to resume
performance as soon as practicable and will seek agreement to modification of the relevant

proWsions of the Agreement in order to accommodate the new circumstances caused by the act of

force majeure. If a Party fails to agree with such modifications proposed by the other Party within

\\ 90 [ninety] calendar days of the act of force majeure first occurring, either Party may thereafter

terminate the Agreement with immediate notice.

21  CONFIDENTIALITY
21.1 The Parties hereby undertake the following with regard to Confidential Information:

a) not to divulge or disclose to any person whomsoever in any form or manner whatsoever,
either directly or indirectly, any Confidential Information of the other without the prior
written consent of such other Party, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential

Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner

whatsoever apply the Confidential Information disclosed to it as a result of the Agreement,
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21.2

k)

for any purpose whatsoever other than for the purpose for which it is disclosed or

otherwise than in strict compliance with the provisions in the Agreement;

not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or ‘therwise determine the
composition or structure or cause to permit these tasks to gcarried out except in the
performance of its obligations pursuant to the Agreement?

not to exercise less care to safeguard Transnet Wlnformation than the Party

exercises in safeguarding its own competitive, s nfidential Information;

ing to any other appropriate level of confidentiality

Confidential Information disclosed by eithg the other or by either Party to any

other party used by such party in the perfo
“restricted” or shall be dealt with

of the Agreement, shall be dealt with as

relevant to the nature of the i tio ncerned, agreed between the Parties concerned

and stipulated in writing f formation in such cases;

the Parties shall no ermit to be made by any other person subject to their

control, any public §atemepts or issue press releases or disclose Confidential Information

with regard togny md related to the Agreement, unless written authorisation to do so

has first be ined from the Party first disclosing such information;

eac be entitled to disclose such aspects of Confidential Information as may be
vangto ghe or more technically qualified employees or consultants of the Party who are

qu in the course of their duties to receive the Confidential Information for the
itted Purpose provided that the employee or consultant concerned has a legitimate
ynterest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consultants honour such obligations;

each Party shall notify the other Party of the name of each person or entity to whom any
Confidential Information has been disclosed as soon as practicable after such disclosure;

each Party shall ensure that any person or entity to which it discloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by such person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 21 shall not apply

where:

a)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Staff; or
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b) was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or

c) can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

This clause 21 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all umentation furnished to
the Supplier by Transnet pursuant to the Agreement shall be ret§rned to Transnet including,
without limitation, all corporate identity equipment including dyeSlocks, labels, advertising

matter, printing matter and the like.

22  INSURANCES

22.1

22.3

Without limiting the liability of the Supplier und greement, the Supplier shall take out
insurance in respect of all risks for which it is§prudent for the Supplier to insure against including
any liability it may have as a result of j ivI under the Agreement for theft, destruction, loss

of or damage to Goods, death g 0 any person and damage to property. The level of

insurance will be kept under rd ansnet, on an annual basis, to ensure its adequacy,

provided that any variationffo th of such insurance shall be entirely at the discretion of the

Supplier.

The Supplier shal e insurance with reputable insurers and will produce to Transnet
evidence of t W \ice of the policies on an annual basis within 30 [thirty] calendar days after
date of p '@Is.
Subject§o 2.4 below, if the Supplier fails to effect adequate insurance under this clause
3 notify Transnet in writing as soon as it becomes aware of the reduction or inadequate
%nd Transnet may arrange or purchase such insurance. The Supplier shall promptly
rei

rse Transnet for any premiums paid provided such insurance protects the Supplier's

2 liability. Transnet assumes no responsibility for such insurance being adequate to protect all of the

S
22.4

Supplier’s liability.

In the event that the Supplier receives written notice from its insurers advising of the termination
of its insurance cover referred to in clause 22.1 above or if the insurance ceases to be available
upon commercially reasonable terms, the Supplier shall immediately notify Transnet in writing of
such termination and/or unavailability, where after either the Supplier or Transnet may terminate
the Agreement on giving the other Party not less than 30 [thirty] calendar days prior written
notice to that effect.

23  LIMITATION OF LIABILITY

23.1

23.2

The Supplier’s liability under this clause 23 shall be in addition to any warranty or condition of any
kind, express or implied by law or otherwise, relating to the Goods or ancillary Services, including
the quality of the Goods or ancillary Services or any materials delivered pursuant to the

Agreement.

Neither Party excludes or limits liability to the other Party for:
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23.3

23.4

24.1

a) death or personal injury caused by its negligence, [including its employees’, agents’ or

Subcontractors’ negligence]; or
b) fraud.

Neither Party accepts liability for damages and claims of a special, indirect or consequential nature
arising as a result of the performance or non-performance of the Agreement, provided that such
loss, damages or claims are not the direct result of the wilful acts or omissions and/or negligence
or of any event which could reasonably have been foreseen and avoided on the part of the other
Party. The phrase, “special, indirect or consequential” is deemed to include economic loss, loss of
opportunity, loss of profit or revenue, and loss or damage in connec\i‘ with claims against the
principal by third parties.

Nothing in this clause 23 shall be taken as limiting the liability o rties in respect of clauses

21 [Confidentiality] and 24 [Intellectual Property Rights]. EV

24 INTELLECTUAL PROPERTY RIGHTS
Title to Confidential Information O

24.2

a) Transnet will retain all right, title_ andiinterest in and to its Confidential Information and
Background Intellectual Prope th&§upplier acknowledges that it has no claim of any

nature in and to the Config formation and Background Intellectual Property that is

proprietary to Transn e’ avoidance of doubt all the Supplier’s Background
vested in the Supplier.

b) Transnet shall @rant Supplier an irrevocable, royalty free, non-exclusive licence to

use Transn ckground Intellectual Property only for the Permitted Purpose. This

c) T iegpshall grant to Transnet an irrevocable, royalty free, non-exclusive licence to
pplier's Background Intellectual Property for the Permitted Purpose. This licence

I not permit Transnet to sub-license to other parties.

he Supplier shall grant Transnet access to the Supplier’s Background Intellectual Property
on terms which shall be bona fide negotiated between the Parties for the purpose of
commercially exploiting the Foreground Intellectual Property, to the extent that such

access is required.
Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Supplier, its researchers, agents and employees shall vest in Transnet
and the Supplier acknowledges that it has no claim of any nature in and to the Foreground
Intellectual Property. The Supplier shall not at any time during or after the termination or
cancellation of the Agreement dispute the validity or enforceability of such Foreground
Intellectual Property, or cause to be done any act or anything contesting or in any way
impairing or tending to impair any part of that right, title and interest to any of the
Foreground Intellectual Property and shall not counsel or assist any person to do so.

b) Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Supplier shall reasonably assist Transnet in attaining and maintaining protection of the

Foreground Intellectual Property.
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24.3

24.4
>

24.5

) Where the Foreground Intellectual Property was created by the Supplier or its researchers,
agents and employees and where Transnet elects not to exercise its option to seek
protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Supplier who shall have the
right of first refusal to file or continue prosecution or maintain any such applications and to

maintain any protection issuing on the Foreground Intellectual Property.

d) No consideration shall be paid by Transnet to the Supplier for the assignment of any
Foreground Intellectual Property from the Supplier to Transnet, over and above the sums
payable in terms of the Agreement. The Supplier undertakes to gign all documents and do

all things as may be necessary to effect, record and p the assignment of the

Foreground Intellectual Property to Transnet.

e) Subject to anything contrary contained in the Agre Wo the prior written consent

of Transnet [which consent shall not be unr withheld], the Supplier shall
to Claim the right, to use Transnet’s

Intellectual Property.

under no circumstances be entitled as of g

Background Intellectual Property and/or FoRg

Title to Improvements

Any improvements, developments, ainn d/or modifications to the Foreground Intellectual
e

Property, and any and all new i or discoveries, based on or resulting from the use of

Transnet’s Background Intellect and/or Confidential Information shall be exclusively

(5

owned by Transnet. The guppli Bl disclose promptly to Transnet all such improvements,

developments, adaptgtions modifications, inventions or discoveries. The Supplier hereby

undertakes to sig cuments and do all things as may be necessary to effect, record and
such improvements, developments, adaptations and/or modifications,

ies to Transnet and the Supplier shall reasonably assist Transnet in

uthoFised Use of Confidential Information

Th@Supplier shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
Unauthorised Use of Intellectual Property

a) The Supplier agrees to notify Transnet in writing of any conflicting uses of, and applications
of registrations of Patents, Designs and Trade Marks or any act of infringement, unfair
competition or passing off involving the Intellectual Property of Transnet of which the
Supplier acquires knowledge and Transnet shall have the right, as its own option, to
proceed against any party infringing its Intellectual Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Supplier shall co-operate fully with Transnet, at
Transnet’s cost, in whatever measure including legal action to bring any infringement of

illegal use to an end.

) The Supplier shall cooperate to provide Transnet promptly with all relevant ascertainable
facts.
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d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other awards arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other awards

arising out of proceedings.

25 NON-WAIVER

25.1

25.2

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not in any manner be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement. \

Such failure or neglect shall not in any manner affect the corkjgulRd, unaltered validity of the
Agreement, or prejudice the right of that Party to institute sulggequent 2Wion.

26  PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be inva
to be modified, the validity, legality and enforceabiljty o

% aNyr unenforceable, or shall be required
e [FMnaining provisions shall not be affected

thereby.

27 DISPUTE RESOLUTION

27.1

27.2

27.3

27.6

Should any dispute of whats e arise between the Parties concerning the Agreement,

the Parties shall try to res@@ve th pute by negotiation within 10 [ten] Business Days of such
dispute arising.

If the dispute ha en resolved by such negotiation, either of the Parties may refer the
dispute to A notify the other Party accordingly, which proceedings shall be held in

Johannegbu

Such u Il be finally resolved in accordance with the rules of AFSA by an arbitrator or
i appointed by AFSA.

se constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim
at any such proceedings that it is not bound by this clause 27.

This clause 27 is severable from the rest of the Agreement and shall remain in effect even if the

Agreement is terminated for any reason.

This clause 27 shall not preclude either Party from seeking urgent relief in a court of appropriate

jurisdiction, where grounds for urgency exist.

28  ADDRESSES FOR NOTICES

28.1

The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as their respective addresses for giving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shall be entitled to substitute such other

address or facsimile number, as may be, by written notice to the other:

a) Transnet
Q) For legal notices: [e]

Fax No. [e]

Attention: Legal Department
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ii) For commercial notices: [®]
Fax No. [@]
Attention: [e]
b) The Supplier
)] For legal notices: [®]
Fax No. [@]

Attention: [@] \

(ii) For commercial notices: [®] !\
Fax No. [®
Attenﬁlv.h
28.2  Any notice shall be addressed to a Party at its ph Q ss, or delivered by hand, or sent by

facsimile.

28.3  Any notice shall be deemed to have been

®

provided that such notice shall be confirmed by prepaid

a) if hand delivered, on the day d ery; or

b) if sent by facsimile, on thfe time of sending of such facsimile, as evidenced by a
facsimile confirmatigff prir®
registered post on tiRydatggof dispatch of such facsimile, or, should no postal facilities be

available ongha®gate, on the next Business Day.

29  WHOLE AND ONLYA ENT
29.1 The P chf confirm that the Agreement constitutes the whole and only agreement
be@e ith regard to the subject matter of the Agreement.

29.2 dhgyPa hereby confirm that the Agreement replaces all other agreements which exist or may
e gRisted in any form whatsoever between them, with regard to the subject matter dealt with
e Agreement, any annexures appended hereto and the Schedule of Requirements.

Q} ENDMENT AND CHANGE CONTROL
Any amendment or change of any nature made to the Agreement and the Schedule of Requirements
thereof shall only be valid if it is in writing, signed by both Parties and added to the Agreement as an

addendum hereto.

31 GENERAL
31.1 Governing Law

The Agreement is exclusively governed by and construed in accordance with the laws of the
Republic of South Africa and is subject to the jurisdiction of the courts of the Republic of South
Africa.

31.2 Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,

extension or re-enactment of any statutory provision or introduction of any new statutory

Page 25 of 28



Transnet’s Terms and Conditions of Contract — Goods with Local Content
[March 2015]

32

31.3

provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Supplier and Transnet cannot reach
agreement on the nature of the changes required or on modification of Prices, delivery schedules,
warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 27 [ Dispute Resolution] above.
Counterparts

The Agreement may be signed in any number of counterparts, all of which taken together shall
constitute one and the same instrument. Either Party may enter int‘ e Agreement by signing

any such counterpart.

TRANSNET’S LIST OF EXCLUDED TENDERERS (BLACKLIST)

32.1

32.2

32.3

All the stipulations around Transnet’s blacklisting procegs asWi n in Transnet’s Supply Chain
Policy and Procurement Procedures Manual are incl ein Dy way of reference. Below foliows

a condensed summary of this blacklisting procedu

Blacklisting is @ mechanism used to exclude 2ompany/person from future business with Transnet
for a specified period. The decision to ] based on one of the grounds for blacklisting. The
standard of proof to commence th ting process is whether a “prima facie’ (i.e. on the face

of it} case has been established

Depending on the serioffsness he misconduct and the strategic importance of the

Goods/Services, in adgition listing a company/person from future business, Transnet may

decide to terminat or all existing contracts with the company/person as well.

A supplier or to Transnet may not subcontract any portion of the contract to a
blacklist an
Groundy foRglgcklisting include: If any person/Enterprise which has submitted a Bid, concluded a
n r, in the capacity of agent or subcontractor, has been associated with such Bid or
ra

a) Has, in bad faith, withdrawn such Bid after the advertised closing date and time for the
receipt of Bids;

b) has, after being notified of the acceptance of his Bid, failed or refused to sign a contract

when called upon to do so in terms of any condition forming part of the bid documents;

c) has carried out any contract resulting from such bid in an unsatisfactory manner or has
breached any condition of the contract;

d) has offered, promised or given a bribe in relation to the obtaining or execution of the

contract;

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any

Government Department or towards any public body, Enterprise or person;

f) has made any incorrect statement in a certificate or other communication with regard to
the Local Content of his Goods or his B-BBEE status and is unable to prove to the

satisfaction of Transnet that:
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(i) he made the statement in good faith honestly believing it to be correct; and

(i) before making such statement he took all reasonable steps to satisfy himself of its

correctness;

g) caused Transnet damage, or to incur costs in order to meet the contractor’s requirements

and which could not be recovered from the contractor;

h) has litigated against Transnet in bad faith.

32.6 Transnet recognizes that trust and good faith are pivotal to its I&%nship with its suppliers.

faith negates the principles of trust and good faith on

Accordingly, Transnet will not do business with a cogaRa

its @ itigation in bad faith includes, but is not

a) Vexatious proceedings. These rivONWS proceedings which have been instituted without

limited to the following instances:

proper grounds;

b) Perjury. Where a supgic s perjury either in giving evidence or on affidavit;

¢) Scurrilous allegatio ere a supplier makes allegations regarding a senior Transnet

employee whicare without a proper foundation, scandalous, abusive or defamatory.

cess. When a supplier abuses the court process in order to gain a

e adVantage during a bid process.

32.7 n or Enterprise has been found guilty by a court of law, tribunal or other
body of a serious breach of any law, during the preceding 5 Years, such
on/Enterprise may also be blacklisted. Serious breaches of the law would include but are not
li

(e.g. collusive tendering). This process excludes minor convictions such as traffic offences or

to corruption, fraud, theft, extortion, or contraventions of the Competition Act 89 of 1998

\\ personal disagreements between parties which have no bearing on the business operations of the
person or Enterprise.

32.8 Grounds for blacklisting include a company/person recorded as being a company or person
prohibited from doing business with the public sector on National Treasury’s database of
Restricted Suppliers or Register of Tender Defaulters.

32.9 Companies associated with the person/s guilty of misconduct (i.e. entities owned, controlled or
managed by such persons), any companies subsequently formed by the person(s) guilty of the
misconduct and/or an existing company where such person(s) acquires a controlling stake may be
considered for blacklisting. The decision to extend the blacklist to associated companies will be at

the sole discretion of Transnet.

32.10 Any person or enterprise or company against whom a decision to blacklist has been taken, may
make representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be
final.

000000000
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

whose registered office is at 49™ Floor, Carlton Centre, 150 Commissioner Street, Johanne‘burg 2001,

and *
the Company as indicated in the RFP bid response hereto SV

WHEREAS
Transnet and the Company wish to exchange Information [as defi @ w] and it is envisaged that each party

may from time to time receive Information relating to the oth§r in respect thereof. In consideration of each party
making available to the other such Information, the pagimg, jol agree that any dealings between them shall be
subject to the terms and conditions of this Agreeme themselves will be subject to the parameters of the Bid

Document.,
IT IS HEREBY AGREED

1, INTERPRETATION
In this Agreement:

1.1 Agents mea ir&gorgf officers, employees, agents, professional advisers, contractors or sub-

contractors, ogan up member;

1.2 Bid ment means Transnet’s Request for Information [RFI] Request for Proposal [RFP] or
eSRfor uotation [RFQ], as the case may be;

1.3 tial Information means any information or other data relating to one party [the Disclosing

\\ arty] and/or the business carried on or proposed or intended to be carried on by that party and which

made available for the purposes of the Bid to the other party [the Receiving Party] or its Agents by
the Disclosing Party or its Agents or recorded in agreed minutes following oral disclosure and any other
information otherwise made available by the Disclosing Party or its Agents to the Receiving Party or its
Agents, whether before, on or after the date of this Agreement, and whether in writing or otherwise,
including any information, analysis or specifications derived from, containing or reflecting such

information but excluding information which:

1.3.1 is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this

Agreement]; or

1.3.2 was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by its
written records or other reasonable evidence] free of any restriction as to its use or disclosure

prior to its being so disclosed; or
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1.3.3 following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than the
Disclosing Party or its Agents, which source is not bound by any duty of confidentiality owed,
directly or indirectly, to the Disclosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and
1.5 Information means all information in whatever form including, without limitation, any information

relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

business affairs whether in writing, conveyed orally or by machine-readable medium.

2, CONFIDENTIAL INFORMATION \\

2.1 All Confidential Information given by one party to this Agreement [thé osing Party] to the other
party [the Receiving Party] will be treated by the Receiving P
not, without the Disclosing Party’s written consent, dire

s secret and confidential and will
ly communicate or disclose
[whether in writing or orally or in any other manner] Co formation to any other person other

than in accordance with the terms of this Agreement.

2.2 The Receiving Party will only use the Confidentialfinformation for the sole purpose of technical and
commercial discussions between the partiesg atiolygo the Bid or for the subsequent performance of

any contract between the parties in relajigg e Bid.

)

2.3.1 to those of its Agents who §rictly peed to know the Confidential Information for the sole purpose

2.3 Notwithstanding clause 2.1 above, g Party may disclose Confidential Information:

set out in clause 2.2 qove, ided that the Receiving Party shall ensure that such Agents are

made aware prior isclosure of any part of the Confidential Information that the same is

confidential gfd t ey owe a duty of confidence to the Disclosing Party. The Receiving Party
shall at i ti regrain liable for any actions of such Agents that would constitute a breach of this

Agreenggnt;
2.3.2 t nt required by law or the rules of any applicable regulatory authority, subject to clause
2.4 nt that the Receiving Party is required to disclose any Confidential Information in accordance
\\ ith®lause 2.3.2 above, it shall promptly notify the Disclosing Party and cooperate with the Disclosing

rty regarding the form, nature, content and purpose of such disclosure or any action which the
Disclosing Party may reasonably take to challenge the validity of such requirement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent
further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not
confer on the Receiving Party any rights, including intellectual property rights over the Confidential

Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies
thereof.
3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request, of

the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.

3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
3.3.1 return all written Confidential Information [including all copies]; and
3.3.2 expunge or destroy any Confidential Information from any computer,, word processor or other

device whatsoever into which it was copied, read or programmed by t e‘: mpany or on its behalf.

3.4 The Company shall on request supply a certificate signed by a directo its full compliance with the

requirements of clause 3.3.2 above. V
4.  ANNOUNCEMENTS %
4.1 Neither party will make or permit to be made any anno or disclosure of its prospective interest
pa

in the Bid without the prior written consent of the ofher

4.2 Neither party shall make use of the other pa or any information acquired through its dealings
with the other party for publicity or marke rposes without the prior written consent of the other

O

5. DURATION
The obligations of each party Nd its nts under this Agreement shall survive the termination of any
discussions or negotiations b the parties regarding the Bid and continue thereafter for a period of 5

[five] years.

6. PRINCIPAL
thdl it is acting as principal and not as nomineg, agent or broker for any other person
be responsible for any costs incurred by it or its advisers in considering or pursuing the Bid

nd% with the terms of this Agreement.
UACY OF DAMAGES

a
NotMng contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any

7.
S

other remedies available to it, either at law or in equity, for any such threatened or actual breach of this
Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms Section
14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall observe the
provisions of such Act [as applicable] or any amendments and re-enactments thereof and any
regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against

accidental loss or destruction of, or damage to such data held or processed by them.
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9.
9.1

9.2

9.3

24

9.5

9.6

S

GENERAL

Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
written consent of the other, save that Transnet may assign this Agreement at any time to any member
of the Transnet Group.

No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of
any right, power or privilege under this Agreement or otherwise.

The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to th\\lles‘c extent permitted by
law.

This Agreement may only be modified by a written agreement duly sign vy persons authorised on
behalf of each party.

Nothing in this Agreement shall constitute the creation of a pa joint venture or agency between
the parties.

This Agreement will be governed by and construed$n acc e with South African law and the parties
o&o

irrevocably submit to the exclusive jurisdiction uth African courts.

Ko
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