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/ TENDER

Tender No: LSE 15042

Vendor No: 11001386

TRANSNET FREIGHT RAILIL
PROCUREMENT DEPARTMENT

2000

Deliver to:
Mr.

Purchaser
Telephone
Fax Number:

a
-
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frefghtrait 7. -

Princess Ngubo
031 261 4557
0321 261 4085

Please guote reference:
E03/6000605449 \\

Closin DV :05.08.2014

Valid e

CHRIS wvan WYK (083 400 7769) RF( N
TRANSNET FREIGHT RATL

RATI, NETWORK {TECHNTCAL SUPPORT

R
¢

LADYSMITH

ATTENTION:

FAX :

:05.09.2014
16000605449

ATTACH VALID TAX CLEA

FOR MORE INF

TEL NO: 0 G,7769

1. RETUR ION/S:

NSIDERED.

CERTIFICATE, BBBEE CERTIFICATE

WITH RFQ QUOTES.
SUPPLY AND DELIVX%ING MATERIAL TOC LADYSMITH DEPOT

I PLEASE CONTACT CHRIS VAN WYK

1.1.1.ALL RFQ QUOTES TO FAXED TCO THULI MATHEBULA At O11 774 9128 / 86
OR EMAIL THULI AT Thuli.Mathebula@transnet.net

1.1.2.CONFIRM THE RECEIPT OF ALL GUOTES WITH THULI AT 011 544 9497

1.23 POSYED:

THE CHAIRMAN({Transnet Freight Rail, AC, }
PRIVATE BAG X8621

JHEB
2001

1.31F DELIVERED BY HAND:

THE CHAIRMAN (Transnet Freight Rail, AC, )

21 WELLINGTON

ROAD

SIGNATURE OF TENDERER(S): v

CONTACT PERSON:

/S MUST BE SUBMITTED PUNCTUALLY AT 10:00 ON THE CLOSING DATE AND LATE QUOTATIONS WILL



RFQ / TENDER

Tender No: LSE 15042 Page
Date : 24.07.2014 2

BOARD LIST
TRANSNET FREIGHT RAIL
PROCUREMENT DEPARTMENT

INYANDA HOUSE GROUND FLOOR
JHB-PARKTOWN, 2001

2. CONDITIONS:

2.2 ANY PURCHASE ORDER PLACED AS A RESULT OF YOUR QUOTATION WILL BE SUBJECT TO THE STANDARD TERMS

AND  CONDITIONS OF TRANSNET

2. 3TENDERERS MAY OFFER AN EARLIER VALIDITY DATE, BUT THEIR QUOTATION MAY, !i"HAT EVENT, BE DISREGARDED
FOR THIS REASON.

2.4 TENDERERS ARE REQUIRED TO OFFER ONLY FIRM PRICES.

2.5 BEST DELWERY TIME MUST BE OFFERED.
2.6 DISCOUNT (TRADRE DISCOUNTYCASH DISCOUNT (CONDITONAL DISCOUNLY/ DED TAX (VAT) MUST BE SHOWN

SEPARATELY.
2.7 TRANSNET BESERVES THE RIGHT TO NEGOTIATE PRICES AND CO SPECTS AFTER THE CLOSING DATE
OF THE QUOTATION.

SIGNATURE OF TENDERERIS): (s e e



RFQ / TENDER

Tender No: LSE 15042 Page
bDate : 24.07.2014 3

BOARD LIST
TRANSNET FREIGHT RATL
PROCUREMENT DEPARTMENT

2.8 DIRECT DELIVERY INTIMATES DELIVERY BEING EFFECTED INTO THE WAREHOUSE OR THE ACTUAL POINT OF SUPPLY
AND SHOULD THEREFORE INCLUDE ANY TRANSPORTATION MODE DEEMED NECESSARY IN EXECUTING THIS METHOD OF
DELIVERY BASIS IN ORDER TO MEET THE REQUIRED DELIVERY DATE.

TAX CLEARANCE CERTIFICATES:
The Reguations in terms of the Public Finance Management Act, 1999 Framework fer Supply Chain Management as published in
Government Gazette No. 25767 dated b December 2003, Clause 8 {1} {(d}. stipulates that tl‘s coounting officer or accounting

i

authority of an institution to which these reguiations apply must reject any bid frem a sup who fails 1o provide written proof

from the South African Bevenue that the supplier either has no cutstanding tax obligatighs has made arrangements o meet
outstanding lax obligations.
Tenderers will be disqualified if a valid tax clearance certificate or written proof he Sguth African Revenue Service that

supplier has made arrangements to meei oulstanding tax obligations is not sulmitte he itender.

BROAD BASED BLACK ECONOMIC EMPOWERMENT (BBBEE)
Transnet fully endorses and supports the Government's Broad-based@Black omic Empowerment Programme and it is strongly
of the opinion that all South African Business Enterprises have al obligation to redress the imbalances of the past.

Transnet wiil therefore prefer to do business with local busi nteMgises who share these same values. Transnet will

endeavour to do business with local business enterprises_th 5sess a BBBEE "recognition level” of at least a level 5. Transnet
urges Tenderers {arge enterprises and QSE's - see bel » themselves accredited by any one of the various Accreditation
Agencies available, who do their BBBEE ratings in
and whose names appear on the present ABVA i of BEE Veritication Agencies) - "List of Full Members” as displayed

on the ABVA website (www.abva.co.zal.

Enterprises will be rated by suc
1.

"

Large Enterprises {i.e. an

2.

NB:

3. Emergi -merprises - {(EME) {i.e. annual turnover <Bbm) are exempted from being rated/verified:

" Au& of Level 4 BBBEE irrespective of race of ownership, t.e. 100% BBBEE recognition

" Blgk o ship >50% or Black Women ownership > 30% aulomatically qualifies as Level 3 BBBEE, ie. 110% BBBEE
recogrition

" EME's should provide certified documentary proof of annual turnover {i.e. audited financials) plus proof of Black ownership if
Black ownership >50% or Black Women ownership > 30% from the EME's Auditor/Accounting Officer.

4. In addition to the above, Tenderers who wish to enter into a Joint Venture or subcontract portions of the contract to BBBEE
companies, must state in their lenders the percentage of the tetal contract value that will be allocated to such BBBEE comgpanies,

should they be successtul in being awarded any business. A raling certificate in respect of such BBBEE JV-partners and / of

sub-contractor/s, as well as a breakdown of the distribution of the atorementioned percentage musi also be furnished

in view of the high emphasis which Transnet places on Broad-based Black Economic Empowerment, Treansnet will aliaw certain

SIGNATURE OF TENDERER(S): .o s
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BOARD LIST
TRANSNET FREIGHT RATL
PROCUREMENT DEPARTMENT

preference points {or BBBEE in the evaluation of all responses. Depending upon the value of the ensuing business award (i.e.
beiow o7 in excess of R2m}, the 80/20 or 90/10 noint preference systems will be utilized where BBBEE will count out of 20 or
10 respectively in the evaluation process.

EACH RESPONDENT IS REQUIREDR TO FURNISH PROOF OF THE ABOVE TO TRANSNET. FAILURE TO DO SO WILL RESULT IN A
SCORE OF ZERO BEING ALLOCATED FOR BBBEE.

Officer
If annuat turncver >Rbm please attach original or certified copy ot accreditatjpn€gertificate and detailed scorecard by an

Turnover: Kindly indicate your company's annual turnover for the pasi year R

"

If annual turnover <Rbm, please atlach ceriified confirmation from your Audiior/Accoun

ABVA accredilation  agency (regisiered as a "Full Member™}

PAYMENT TERMS

The following payment terms will apply as frarm 1 October 20

W

All suppliers will be paid 30 days from receipt of mont stat®@ent, i.e. payment term FObHL.

Ali CIDB suppliers will be paid 21 days from date of in i.e. payment term F0ObH7.

SCHED ‘

TENDERERS SHOULD INSERYT THEIR PRICE/S UNRER T

JIREMENTS
PROPRIATE HEADINGS HEREUNDER.

IN THIS REGARD THE TENDERER'S ATTEN N IS ECTED TO PARAGRAPH 16 OF THE GENERAL TENDER CONDITIONS,

FORM CSS5, (LATEST)

PORTED SUPPLIES MUST SUBMIT THEIR PRICES ON THE DELIVERY BASIS
SCHEDULE OF REQUIREMENTS.

NB. TENDERERS OFFERING GO
APPEARING UNDER COLUM

CONTACT PERSON:

TELEPHONE NG- :

FACSIMILE

EMA@D Sl .
k3

ltem Oty Material Description

00010 13 Roxon Straight Edge Tmetre

Delivery Date: 29.08.2014

FULL DETANS OF DESCRIPTION

SIGNATURE OF TENDERERI(S): .o e
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BOARD LIST
TRANSNET FREIGHT RATL
PROCUREMENT DEPARTMENT
Item 7 a1y Material Description
00020 13 Roxon Straight Edge 1/Zmetre
B

Defivery Date: 29.08.2014

FULL BETAILS OF DESCRIPTION

00030 13 Pepth Gauge V

Pelivery Date: 29.08.2014

FULL DETAILS OF DESCRIPTION

00040 13 Railboard Monobloc plate/Setmaat
Delivery Date: 28.08.2014 1

FULL DETAILS OF DESCRIPTION

00050 13 % arre™ 4mim Tape Gauge SEQ270
Delivery Date: 28.08.2014
FULL DETAILS OF CRIP

00060 % Slider Gauge Steel 0.25mm

Deliviug, Dat 9.08.2014

FULL DETAILS OF DESCRIPTION

DATE: SIGNATURE OF TENDERERIS): ...
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Lid [Transnet] and the appointed supplier
of Goods to Transnet [the Supplier], these Standard Terms and Conditions of Contract, the technical
specifications for the Goods, the General Bid Conditions, a Schedule of Requirements inciuding such
special conditions as may be applicable, and any terms in the associated Bid Documents, exclusively

govern the supply of Goods and provision of anciilary Services by the Supplier to Transnet.

DEFINITIONS \\

Where the following words or phrases are used in the Agreement, such r phrases shall have the
meaning assigned thereto in this clause, except where the context clca%s herwise:

2.1 AFSA means the Arbitration Foundation of South Africa;

2.2 Agresement means the Agreement and its asso cdules and/or annexures and/or

T S
appendices, and/or schedules, including the Schedt,ﬂ irements, the technical specifications

for the Goods and such special conditions asWshall apply to the Agreement, together with the

General Bid Conditions and any additiongiag 5 in the associated bid documents tendered by

the Supplier [as agreed, in writing, be ~Q he Parties], which collectively and exclusively govern

the supply of Goods and provisio Services by the Supplier to Transnet;

2.3 Background Intellectual #rop fans @il Intellectuat Property introduced and required by

either Parly to give effect [heir ghligations under the Agreement owned in whole or in part by

or licensed to either P&y or thair affiiates prior to the Commencement Date or developed after

the Commencegen therwise pursuant to the Agreement;

2.4 Business @By n s Mondays to Fridays between 47:30 and 16:00, excluding public holidays

as pro & Sglith Africa;
2.5 m¥ce Pent Date means [#], notwithstanding the signature date of the Agreement;

2.6 fidefftial Information means any information or other data, whether in written, oral,
C or in any other form such as in documents, papers, memoranda, correspondence,
teboaks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor's certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the ather Party to visit any of its premises], or which othetrwise becomeas known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

ay information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

<} orivate and personat details of employees or dients of the disclosing Party or any other
person where an onus rests on the disciosing Party to maintain the confidentiality of such
information;

d} any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disciosing Party relating

to its existing and planned future business activities;




2.9

£ information rejating to the past, present and future research and development of the

disclosing Party;
a) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;
h) information contained in the software and associated material and documentation
belonging to the disclosing Party;
i fechnical and scientific information, Know-How and trade se & of a disclosing Party
including inventions, applications and processes;
i Copyright works;

9] commerdial, finandal and marketing information;

3] date concerning architecture, demonstrations ) technigites, processes, machinery
and eguipment of the disclosing Paity;

) plans, designs, concepts, drawings, W functional  and  technical  reguirements  and
specifications of the disclosing P,

n} information concerning faulip cts in Goods, equipment, hardware or software or the

incidence of such faults W and

information concer

grRphicevorks, or cinemalographic works of the copyright owner o do or to authorise the
dogmg o1 Witain acts specified in respect of the different categories of works;

#ins mean registered Designs and/or Design applications and will include the monopoly right

anted for the protection of an independently created industrial design including designs dictated

essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;
Foreground Intellectual Property means all Tntelleciual Property developed by either Parly
pursuant to the Agreement;
Goods means [®], the material / products specified in the Schedule of Reguirements appended
as Schedule 1 hereto;
ICC Incoterms 2010 means the set of commercial trade terms as published by the International
Chamber of Commerce, Paris [1CC], which are otherwise referred to as purchase terms and which
define precisely the responsibilities, costs and risks of the buyer [Transnet and the seller [the
Supplier]. Incolerms are only applicable lo contracts invalving the import or export of Goods
from one country to another and for the purpose of the Agreement, if applicable, shall mean the

designated Incoterm as stipulated in Schedule 1 hereto. Further details of the Incoterm [purchase

Coampinrry Shamp

o



2.13

2.14

2.19

2.21

2.22
2.23

2.24

2.25

terms] for the Agreement, if applicable, can be viewed al the International Business Training
website - http://www.i-b-t.net/incoterms.himi;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and al}
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Informetion of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Enformai,m\generaily refating to

Transnet’s field of technology, including technical information, pro ifig or manufacturing

techniques, Designs, specifications, formulae, systems, proce

materials and marketing and business information in generai;
Parties mean the Parlies to the Agreement together wil Varies, divisicns, business

units, successors-in-title and assians;

s Winformation concerning

Party means either one of these Parties;
Patents mean registered Patents and Paten§applicall®fs, once the latter have proceeded to
grant, and includes a right grantcd for cntions, products or processes in all fields of

lechnology;

Permitted Purpose means an process to be undertaken or supervised by a Staff

member of one Party durin Phe Agreement, for which purpose authorised disclosure

of the other Party’s Confid

amend
conditi§ns |

tH s Order(s) means oflicial orders issued by an cperating division of Transnet to the

ppligr for the supply of Goods or anciliary Services;
vices means Services provided to Transnet including activities such as consultation, advisory

services, implementation services and day-to-day assistance provided by the Supplier, pursuant to
the Schedule of Requirements in terms of the Agreement;
Staff means any partner, employee, agent, consultant, independent associate or contractor,
Subcontractor and the staff of such Subconlractor, or cther authorised representative of either
Farly;
Schedule of Requirements means Schedule 1 hereto;
Subcontract means any contract or agreement or proposed contract or agreement between the
Supplier and any third party whereby that third party agrees to provide to the Supplier the Goods
or related Services or any part thereof or material used in the manufacture of the Gocds or any
part thereof;
Subcontractor means the third party with whom the Supplier enters into a Subcontract;
Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 85 of

1991, as may be amended from time to lime;




2.26

2.27

Trade Marks mean registered Trade Marks and Trade Mark applications and include any sign or
iogo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking; and

YAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1891, as may

be amended from time to time.

INTERPRETATION

3.1

3.3
34

Clause headings in the Agreement are included for ease of reference on

N\j do not form part of

urpfse. No provision shali be

the Agreement for the purposes of interpretation or for any other
construed against or interpreted to the disadvantage of either Party hi®glo by reason of such

Party having or being deemed to have structured or drafted s Visig.

Any term, word or phrase used in the Agreement, othe se defined under the clause

heading "Definitions” shall be given its plain English d those terms, words, acronyms,
and phrases used in the Agreement will be interpret grordance with the generally accepted

meanings accorded thereto.
A reference to the singular incorporat rencWio the plural and vice versa.
A reference to natural persons ing 2R reference Lo legal persons and vice versa,

A reference to a particuiar g ates a reference to the other gender.

NATURE AND SCOPE

4.1

4.2

4.4

4.5

The Agreement is ment under the terms and conditions of which the Supplier will arrange

for the sup snet of the Goods which meet the requirements and specifications of

elivery of which is controlled by means of Purchase Orders to be issued by

Transnet

Jted by the Supplier in accordance with the Agreement.

ha®® Orders and deliveries to Transnet shall be agreed hetween the Parties from time to
b sublect to the terms of Lhe Schedule of Requirements.

properly executed Purchase Order forms an inseparable part of the Agreement as if it were
ully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendmenis
to the Schedule of Requirements in accordance with procedures set out in clause 28 fAmendment
and Change Controf]. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Tnsofar as any term, provision or condition in the Schedule of Requirements conflicts with a like
term, provision or condition in the Agreement and/or a Purchase Order, the term or provision or
condition in this Master Agreement shall prevail, unless such lerm or provision or condilion in this
Master Agreement has been specifically revoked or amended by mulual written agreement

hetween the Parties.




5 AUTHORITY OF PARTIES

5.1 Nothing in the Agreement will constitute or be deemed Lo constitute a partnership between the
Parties, or constitule or be deemed to constitute the Partins as agents or employees of one

another for any purpase or in any form whatsoever,

5.7 Neither Party shail be entitled to, or have the power or authority to:

19

a) enter into an agreement in the name of the other; or
b) give any warranty, representation or undertaking on the other's be x; or

o) create any liability against the other or hind the other’s cred§ in any way or for any

purpose whatsoever.,

6 DURATION AND CANCELLATION

6.1 Notwithstanding the date of signature hereof, the ent Date if the Agreement is [#]

and the duration shall be for a [e] [[®]] year pericd, on [#], uniess:

aj the Agreement is terminated by eitl ly in accordance with the provisions incorporated
herein or in any schedules or a s appended hereto, or otherwise in accordance with
law or equily; or

b} the Agreemenl is exieggé @ snet’s option for a further period to be agreed by the
Parlies,

16/ 1 and Termination], either Party may cancel the Agreement

L

6.2 Nolwithslanding caud

without cause by ¢ [thirty] days prior written notice thereof to the other Parly, provided

that in such sl the Agreement will nevertheless be applicable in respect of all Purchase

Orders v e heen placed prior to the date of such cancellation.

7 GENERAL OBNIG NS OF THE SUPPLIER

7.1 hp Su r shalk:

s respond promptly Lo alf complaints and enguirtes from Transnet;

% infarm Transnet immediately of any dispute or complaint arising inn relation to the storage
\\ or delivery of the Goods;

C} conduct its business in a professional manner which will reflect positively upon the Supplier
and the Supplier's products;

d) keep full records clearly indicating all transactions concluded by the Supplier relating to the
delivery of the Goods and keep such records for at ieast 5 [five] years from the date of
each such fransaction;

e} ohtain, and at ail times maintain in full force and effect, any and alf licences, permits and
the like required under applicable laws for the provision of the Goods and anciliary Services
and the conduct of the business and activities of the Supplier;

) ohserve and ensure compliance with all requirements and obligations as set out in the
labour and related legisiation of South Africa, including the Occupational Heaith and Safety

Act, 85 of 1893, as may be amended from time [o time;




7.2

a)

i)

The Supplier acknowledges and agrees that it shall a

a)

f}

comply with all appiicable enwironmental legislation and regulations, demonstrate sound
environmental performance and have an environmental management policy which ensures
that its products, inciuding the Goods or ancillary Services are procured, produced,
packaged, delivered and are capable of being used and ultimately disposed of in a way that
is environmentatly appropriate; and

ensure the validiy of all renewable certifications, including but not limited fo its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, throughout the entire term of
the Agreement. Should the Supplier faif to present Transnet w%ti\ ch renewals as they
become due, Transnet shalt be entitled, in addition to any other fghts and remedies that it
may have in terms of the Agreement, to terminate the AgreemeN§ forthwith without any

lability and without prejudice to any claims which Tra nay gave for damages against

the Supphier,

render the supply of the Goods and gnciliary

honesty and integrity;

reat all enquiries from Transnet in connection with the supply of the Goods and/or

¥ ac and promote its own internal policies aimed at prohibiting and preventing unfair
% rimination;

anciflary Services with courtesy and respond to all enguiries promptly and efficiently.
Where the Supplier is unabie to comply with the provisions of this clause, the Supplier will
advise Transnet of the delay and the reasons therefor and will keep Transnet informed of
progress made regarding the enquiry;

when requested by Transnel, provide ciear and accurate information regarding the
Supplier's own policies and procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered into between
the Parties;

not allow a conflict of interest to develop between its own interests [or the interests of any
of its cther customers} and the interests of Transnet;

nol accept or offer, nor allow, induce or promote the acceptance or offering of any
gratulty, enticement, incentive or gift that could reasonably be regarded as bribery or an

altempt to otherwise exert undue influence over the recipient;




7.3

k) not mislead Transnet or its officers, empioyees and stakeholders, whether by act or

omission;

i) not otherwise act in an unethical manner or do anything which could reascnably be

expected to damage or tarnish Transnel's reputation or business image; and

m} immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
which it becomes aware in connection with Transnet or the supply of Goods or ancillary
Services 1o Transnal.

in compliance with the National Railway Safety Regulator Act, 16 of &, as may be amended

from time to time, the Supplier shalt ensure that the Goods and ai Services, to be supplied

fo Transnet under the terms and conditions of the Agreement, qgmply fullywith the Specifications

as set forth in Schedule 1 hereto, and shall thereby adher®a cable] to rallway safety
requirements and/or requlations. Permission for the of a Subcontractor by the
Supplier, as applicable, shall be subject to a he capability of the proposed
Subcontractor to comply with the specified ragway <8 ouirements and/or regulations. The
Suppler and/ar its Subcontractor shall gragd snet access, during the term of the Agreement,
to review any safely-related activities, ing [y coordination of such activities across all parts

of ils organisation.

b INVOICES AND PAYMENT

8.1

8.2

8.5

8.6

Transnet shall pay the SupMgr thyf amounts stipulated in cach Purchase Order, subject to the

P set out in the Agreement and the Schedule of Requirements hereto are exclusive of VAT,

less atherwise provided for in the Schedule of Requirements appended to the Agreement, Tax
Invoices shall be submitted together with a month-end statement. Payment against such month-
end statement shall be made by Transnet within 30 [thirty} days after date of receipt by Transnet
of the Supplier’s statement together with the relevant undisputed Tax Inveice(s) and supporting
documentation.
Where the payment of any Tax Invoice, or any parl of a Tax Invoice which is not in dispute, is nol
made in accordance with Lhis clause 8, the Supplier shall be entitled to charge interast on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the
period from the due date of payment until the outstanding amount is paid.
The Supplier shall remain the owner of all plant, material, machinery, equipment and the like
[collectively, the Supplier's Goods| provided to Transnet until Transnet has paid in full for the
Supplier's Goods, it being specificatly agreed that Transnet shall acquire no rights [including liens

and rights of use] of whatsoever nature in such Suppher's Goods until date of final payment by

Daive & (o




Transnel. Subject to the aforegoing, all risk and benefit to the Supplier’s Goods shall pass from

the Suppiier to Transnet on delivery of the Supplier's Goods by the Supplier ta Transnet.

PRICE ADJUSTMENTS

9.1

9.2

9.3

9.4

8.6

Prices for Goods supplied in ferms of the Agreement shall be subject to review as indicated in the

Schedule of Requirements annexed hereto.

No less than 2 [two] months prior fo any proposed Price adjustment, the Parties shall commence
negotiations for Prices for the next period or as otherwise indicated in &ledule 1 heretoc. The
Parties shall have regard for market-related pricing of equivalent goodsfcontinuous improvement
initiatives, costs [including labour, raw materials and transport/delivery [, Qder size and frequency
and changes to the specification of the Goods.

Pursuant to clause 9.2 above, the Supplier shall keep alcurate records of all costs

& 5|
&'

times on request and such records may, at Wansnet's option, be audited by Transnet or its

associated with the supply of the Goods to Transy m io be approved in writing by

Transnet. The Supplier shall produce such records net for inspection at all reasocnable

designated representatives,

Should Transnet and the Supptlier ach an agreement on Price for the successive period,

either Parly shall be entitied to s s atter to dispute resolution in accordance with clause

~d hereunder from the Supplier, Transnet may notily the Supplier of
t and the Supplier shall have an opportunity to adjust the Price of the
Good ha
Teansn®, wigh 30 [thirty] calendar days of such notice. If the Supplier fails to do so or cannct
o, Transnet may (i) purchase the Goods from such other supplier in which case the
ns, incuding, but not limited to, any purchase and sale reguirements and/or
mitments, i¥ any, of Transnet and the Supplier hereunder shall be reduced accordingly; (i)
terminate the Agreement without any penalty, liability or further obligation; or (i) continue
purchases under the Agrecment.
If during the period of the Agreement the Supplier sells any materials which are the same as,
equivalent to, or substantially similar to the Goods herein, at a total delivered cost to a third party
fower than the total delivered cost ta a Transnet facility, then the Suppiier has an opportunity to
adjust its Price for the Goods purchased hereunder within 30 [thirty] calendar days so that the
Price is the same or lower than the total delivered cost of such third party. If the Supplier fails to
do so or cannot legally do so, Transnet may (i) purchase the Goods from any other such supplier,
in which case the obligations, including, but not limited to, any purchase and sale requirements
and/ar commitments, if any, of Transnet and the Supplier hereunder shall be reduced accordingly;
or {iiy terminate the Agreement without any penalty, liabitity or further obligation. Within 30
[thirty] calendar days of the Commencement Date of the Agreement or at any time Transnet so

requests, the Supplier shall certify in writing to Transnet that it is in compliance with this clause




it

and shall provide all information that Transnet reasonably reguests in order to verify such

compliance.

WARRANTIES

The Supplier warrants that:

0.1

10.2

10.3

pursuant to clause 7.3 [General Obligations of the Supplier], the Goods will be manufactured in
accordance with the specifications appended hereto at Schedule 1, or the manufacturer’s
specifications, as agreed in writing by both Parties; \

the execution and performance of the Agreement by the Supplier dges ript infringe any rights of a

third party or breach any obligation of the Supplier to any third garty; an

it has taken 2l reasonable precautions to ensure that, in the disaster, the impact of

THIRD PARTY INDEMNITY

The Supplier hereby indemnifies and shall ho nsnet harmless against any direct damages suffered

hy or claims arising against Transnet in use 10.2 above.

INSPECTION

121 Transnel reserves the Qght to arrange for the inspection of all Goods forming the subject of any
Purchase Order,at 1o hefore final acceptance and by any means it may think fit, and when
such inspec carried out, the relevant Purchase Order(s) shall be endorsed accordingly.

12.2  When ig@ge e Supplier's works or warehouse i5 specified, Transnet’s authorised inspector

ceess to the premises of the Supplier at all times during working hours on a

%)
vy
U =
&

ay; shall have liberty to inspect work which is the subject of the Purchase Order at any

shall afford all reasonable facilities for such access and inspection,

e of manufacturs, and may reject any Goods which are found to be incomplete, defective or
@ way not in conformity with the terms and specifications of the Agreement; and the Supplier

12.3

12.4

12.6

The Supplier shall provide inspection gauges, measuring and test equipment to ensure that the
requirements of the Agreement are salisfied. Al gauges, templates, tools and other equipment
required to check the accuracy of the work shall be calibrated at reguiar and reasonable intervals
by a laboratory which has been approved in writing by Transnet. This certificate shall not be more
than 12 [twelve] months old.

The Supplier shall prepare and supply, without charge to Transnet, all test pieces, samples and
specimens; shall provide all fabour and apparatus for carrying oul tests and analyses in
accardarce with the terms of the Agreement or Purchase Order, and render all reasonable
assistance in making such lests and analyses.

All special rules governing gauging, lesting, analysis and cther inspection procedures shall be
adhered to strictly In accordance with the terms of the Agreement or Purchase Order and the
conditions of any specifications and drawings quoted therein,

Inspection will be arranged by the Staff of Transnet, as indicated in the Purchase Order{s).




13

12.7

12.8

QEFECTIVE GOODS

13.1

13.2

13.3

13.5

13.6

When Goods are ready for inspection, the Supplier shall apply promptly to the appropriate
authority for instructions regarding such inspection. All applications for inspection shall quote
Transnet's Agreement or Purchase Order number. 7 {seven] Business Days' notice of readiness
from the Supplier shall be given to the authorised inspector appointed by Transnet to carry out

such inspection,

Transnet shall have the right to recover from the Supplier the cost of inspection of any Goods that

'\

Notwithstanding any certificate and/or receipt that may have been 1SS%gd by or on behalf of

have been rejected by its authorised inspector in terms of this clause 12.

Transnet either in South Africa or overseas, Geods will be a at e place of delivery or at

the port of shipment, as specified in the Agreement, rds outward condition of
packages and Transnet relains the right to reject t Ngupplied, on or after arrival at the
piace to which they are consigned, or after they ha hlaced in use in South Africa, should

they be found delective.

If Goods are rejected owing to latent s beNgming apparent during machining operations or

cther preparation necessary on the oarl

shall bear all expenses incurred b
If such Goods are rejected, fhe Supmsvill pay the following costs:

a) for Goods purcgased Africa on an ex works basis, the cost of transport from the

Supplier's Lo South Africa to Lhe named destination where the Goods have been

er Ptand transport costs from the Scuth African port to the place where the Goods have
rejected by Transnet, including handling charges, storage, landing charges, customs

duty and surcharges, if leviable.

ransnet requires rejected Goods to be replaced, the Supplier shall, when called upon to do so,
arrange prompt replacement of the Goods within the prescribed manufaciuring lead times for such
Goods, as indicated In Schedute 1.
If Goads are found to be defective but the defects are, in the opinion of Transnet, not of so
serious a nature as to warrant total rejection of the Goods, the Supplier shall, when calied upon to
do so, remedy or make good such defects at its own cost, or Transnet may remedy or make good
such defects at the request of the Supplier and recover from the Supplier all costs or expenses
reasonably incurred by It in deing so.
Should the Supplier fail, when called upor to remedy or make good such defects within a
reasonabie time or to request Transnet to do so, Transnel may proceed to remedy or make good
such defecls and thereafter recover from the Supplier all such cosls and expenses as

alorementioned.




13.7

Any amount recoverable from the Supplier in terms of this clause may, without prejucice to any
other legal remedies available to Transnet, be deducted in whaole or in parl from any menies in the

hands of Transnel which are due for payment te the Supplier.

14 TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SUPPLY

141

14.2

14.3

S

in the case of Goods o be specially manufactured for it, if Transnet at any time ascertains that

a) no manufacturing of the Goods specified in a Purchase Order has commenced and there is
litle or no prospect, in Transnet’s opinion, that manufacturing “ commence within a
reasonable time; or

b) delivery of any of the Goods is being or is likely to Re delaye®gheyond the promised

delivery date(s), and there is little or no prospect of g Order(s) being carried

then Transnet may, irrespective of the cause of th otice to the Supplier, cancel as
from a future date specified in such netice thegwho! g part of the Agreement or Purchase
Crder in respect of which the Goods to be d have not been compieted by that date, without

incurring any Habibity by reason of such axcept as provided in this clause.

The Supplier shall thereupen, as ssible after such date, deliver to Transnet the Goods

[if any] already completed, ag for the pert performance shall be made on a pro rata
basis, provided the uncomp

Where an integral or

the Supplier witl b

deliver any portion of the Goods as required by the ferms of the Agreement or
rder, or if any Goods are rejected on any of the grounds mentioned in clause 13
ive Goods], Transnet may cancel the Agreement or Purchase Order in so far as it relates to

unexecuted work or the undelivered or rejected portion of the Goods, and in such event, the

Py 150
E supply of the remaining portion shall remain subject in all respects to these conditions.

iz RIGHTS ON CANCELLATION

15.1

15.2

1f the Agreement or Purchase Crder is cancelled in whole or in part in terms of clause 14 [Total or
Partial Failure to Perform the Scope of Supply], Transnet may execute or complete the Agreement
with any other entity and do so on such terms as it may deem proper, or may procure other
comparable Geods in substitution for those negiected to be manufactured or supplied of rejected
as aforesaid, and may recover from the Supplier the difference between the cost of such Goods
and the Price [if the latter was lower] as well as any costs and expenses [including any additional

transport costs} which Transnet may have had to incur in consequence of the Supplier’s default.
any amount which may he recoverable from the Supplier in terms of dause 15.1 above, without
prejudice 1o any other fegal remedies available to Transnel, may be deducted in whole or in part

from any manies in the hands of Transnet and due for payment 1o the Supplier.




16 BREACH AND TERMIMATION

16.1  If cither Parly [the efauiting Parly] commits a material breach of the Agreement and fails to
remedy such breach wilhin 10 [ten} Business Days of written notice thereof, the other Party
thereinafler the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
thal it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

\\he other Party when

v act or omission which

16.2  Either Party may terminate the Agreement forthwith by notice in writd

the other Party is unable to pay its debts as they fall due or com

would be an act of insclvency in terms of the Insolvency Act, of 1936

to time], or if any action, application or proceeding is made wi

a) a voluntary arrangement or Compasition oF rece

b} its winding-up or dissolution;

<) the appointment of a liguidator, trustee Yreceiver, muministrative receiver or simitar officer;
or

d) any similar aclion, application or eding in any jurisdiction to which it is subject.

16.3  Transnet may terminate the Agrdg y time within 2 [two] months of becoming aware of

a change cf controt of the Dtice in writing to the Supplier. For the purposes of this
clause, contra! means the direct the affairs of a company whether by ownership of

shares, membership of We board of directors, agreement or otherwise,

0 [Definitions], 10 [Warranties], 15 [Rights on Canceflation], 19
imitation of Liabifity], 22 [Intellectual Property Rights], 25 [Dispute

[Governing Law] shall survive termination or expiry of the Agreement.

164 The provisicn
[Confidentigty /g 2 1

17 CESS

g yricten notice to the Supplier, Transnet sholl be entitled:
% to appoint Transnet’s financier of the Goods as first payer under the Agreement, without
Q transferring the uitimate responsibility for payment which will remain with Transnet; and
) to cede, assign and transfer its right, title and interest in the Goods to such financier as

part of the funding consideration for the Goods.

17.2  The Supplier is not entitled to cede, delegate, assign, Subcontract or in any other manner dispose
of any of its rights or obligations in terms of the Agreement without the prior written consent of

Transnet, which consent shall not be withheld or delayed unreasonably.

18  FORCE MAJEURE
18,1 Meither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, strike, lockout, industrial dispute, government
aclion, laws or requlations, riots, terrorism or civil disturbance, defauits, delays or discontinuance
on the part of independent contractors, or other circumstances or factors beyond the reasonable

control of either Party, and to the extent that the performance of obligations of either Party




hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance

shall be reasonably extended.

18,2  Each Party will take alt reasonable steps by whalever lawlul means thal are available to resume

full performance as soon as practicable and will seek agreement to medification of the relevant

provisions of the Agreement In order to accommodate the new drcumstances caused by the act of

force majewre, If a Party fails to agree with such modifications proposed by the other Party within

96 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate

the Agreement with immediate notice. \

19 CONFIDENTIALITY

18.1  The Parties hereby undertake the following with regard to Co

<

)

f

not to divulge or disclose to any person whomsoe

empowered authority or officia whievent the Party concerned shall do what is
reasonably possibie fo infor r of such a demand and each shall assist the other in
seeking appropriate relief @ cti®iting of a defensive action to protect the Confidential
Information concerngf,

not to use, exploi, e use of, directly or indireclly, or in any other manner

he Confidental Information disclosed to it as a result of the Agreement,

for an conghatsoever other than for the purpose for which it is disclosed or
strict compliance with the provisions in the Agreement;
any notes, sketches, drawings, photographs or copies of any kind of any part
theWffisciosed Confidential Information without the prior written consent of such other
, except when reasonably necessary for the purpose of the Agreement, in which case
xuch copies shall be regarded as Confidential Information;
not to de-comaile, disassemble or reverse engineer any composition, compilation, concept
application, lterm, component de-compilalion, including software or hardware disclosed and
shall nol analyse any sample provided by Transnet, or otherwise delermine the
composition or structure or cause to permil these tasks to be carried out except in the
performance of its obligations pursuant to the Agreement;
not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidential Information;
Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according Lo any olher appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned
and stipulated in writing for such information in such cases;
the Parties shall not make or permit to be made by any cther person subject to their

control, any public statements or issue press releases or disclose Confidential Information




19.2

158.3

h)

d)

with regard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

each Party shall be entitled to disclose such aspects of Confidential Informaticn as may be
refevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legifimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
% Information and the
ject and the Party shall

informed by the Party of the confidential nature of the Confide

obligations of the confidentiality to which such disclosure i

ensure such employees or consultants honour such obliggtions;

each Party shall notify the other Party of the name of 7 or enfity to whom any

Confidential Information has been disciosed as socn able after such disclosure;

cach Party shall ensure that any person which it discloses Confidential

Information sl sbeerve and perform

Agreement as if such person or enti
Confidential Information shall sponsWele for any breach of the provisions of the

Agreement by such persong and

-mentioned Party's written records, without an infringernent of an obligation or duty of

confidentiality; or
can be proved o have been rightfully received by a Party from a third parly without a

breach of & duty or obligation of confidentiality; or

is independently developed by a Party 25 proven by its written records.

This clause 1S shali survive termination for any reason of the Agreement and shall remain in force

and effect from the Commencement Date of the Agreement and 5 [five] years after the

termination of the Agreement. Upon termination of the Agreement, all documentation furnished to

the Supplier by Transnet pursuant to the Agreement shall be returned to Transnet including,

without limitation, all corporate identity equipment including dies, blocks, labels, advertising

matter, printing matter and the like.

20 IMSURANCES

20.1

Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out

insurance in respect of all risks for which it is prudent for the Supplier to insure against including

any liability it may have as a result of its activilies under the Agreement for theft, destruction, loss

of or damage to Goods, death or injury to any person and damage to property. The level of




21

20.2

20.3

insurance will be kept under review by Transnet, on an annual hasis, o ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Supplier,

The Supplier shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on request.

Notwithstanding clause 20,1 above, should Transnet require specific insurance cover(s) in respect
of the Goods purchased, such further requirements shall be set ouf in the Schedule of

Requirements, appended herelo as Schedule 1. \

EIMITATION OF LIABILITY

211

21.3

21

The Supplier's liability under this clause 21 shall be in additio

Wanty or condition of any

r ancillary Services, including

kind, express or implied by law or otherwise, relating to ¢
the quality of the Goods or ancillary Services rials delivered pursuant to the

Agreement.

Neither Party excludes or limits liability to the oter Party for:

) death or persoral injury caus @ ts neWligence, [including s employees’, agents’ or
Subcantractors’ negligence

[2)] fraud.

Neither Party accepts liabilitf§for dagpages and claims of a special, indirect or consequential nature

arising as a result of Mg perfoliiance or non-performance of the Agreement, provided that such

loss, damages or ¢ e not the direct resuit of the wilful acts or omissions and/or negligence

onfidentiality] and 22 [Intellectual Property Rights].

LECTUAL PROPERTY RIGHTS

Title te Confidential EInformation

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Supplier acknowledges that it has no claim of any
nature in and o the Confidential Information and Background Intellectual Property that is
proprietary to Transnet, For the avoidance of doubt, all the Supplier's Background
Intellectual Properly shall remain vested in the Supplier,

B) Transnet shall grant to the Supplier an irrevocable, royalty free, non-exclusive licence to
use Transnet’s Background Intellectual Property only for the Permitted Purpose. This
licence shall not permit the Supplier to sub-license to other parties.

c) The Suppiier shali grant to Transnet an irevocahle, royally free, non-exclusive licence Lo
use Lhe Supplier’s Background Inteifectual Property for the Permitted Purpose. This licence

shali not permit Transnet Lo sub-license to other parties.




tThe Supplier shall grant Transnet access to the Supplier’s Background Inteliectual Property
on terms which shall be fona fide negotiated belween the Parlies for the purpose of
commerciaily exploiting the Foreground Inteflectual Property, to the extent that such

access is required.

22.2  Title to Inteliectual Property

22.3

a}

b}

d}

All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Supplier, iIs researchers, agents and employees shall vest in Transnet
and the Supplier acknowledges that it has no claim of any nature i "\d to the Foreground

Intellectual Property. The Supplier shall not at any time during & after the termination or

cancellation of the Agreemenl dispute 1he validity or enforceat® gy of such Foreground

Intellectual Propeirty, or cause to be daone any act o ing gontesting or in any way

impairing or tending to impair any part of that oWind interest to any of the

Foreground Intellectual Property and shall no assist any person Lo de so.

Transnet shall be entitied to seck protectio ect of the Foreground Intellectual
Property anywhere in the world as it shail decide in its own absolute discretion and the
Supplier shall reasonably assist Jimgsne®o attaining and maintaining protection of the

Foreground Intellectual Propegd

Where the Foreground Tniig Prlipeity was created by the Supplier or its researchers,

aqgenls and employghs e Transnel elects not to exercise its option o seek

protection or decid® iscontinue  the financial support of the prosccution or

maintenancgof Ry such protection, Transnet shail notify the Supplier who shall have the

right of #§ o file or continue prosecution or maintain any such applications and to

maiglaingny ection issuing on the Foreground Inteliectual Property.
C tion shall be paid by Transnet to the Supplier for the assignment of any
reand Intellectual Property from the Supplier to Transnet, over and above the sums
able in terms of the Agreement. The Supplier undertakes to sign all documents and do
Il things as may be necessary to effect, record and perfect the assignment of the

Foreground Intellectual Property to Transnet.

Subject o anything contrary contained in the Agreement and/or the prior written consent
of Transnet {which consent shafl not be unreasonably be withheld], the Supplier shall
under no circumstances be entitled as of right, or to claim the right, to use Transnet's

Background Intellectual Property and/or Foreground Inteliectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or medifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of

Transnet's Background Intelicctual Property and/or Confidential Information shall be exclusively

cwned by Transnet, The Suspplier shall disclose promptly to Transnet ail such improvements,

developmenis, adaptations and/or modifications, inventions or discoveries. The Supplier hereby

undertakes to sign all documents and do alf things as may be necessary to effect, record and

perfect the assignment of such improvemenis, developments, adaptations and/or modifications,

inventions or discoveries to Transnet and the Supplier shall reasonably assist Transnel in




22.4

22.5

23

23.2

attaining, maintaining or documenting ownership and/or protection of the improved Foreground
Intellectual Property,

Unauthorized Use of Confidential Information

The Supplier shall nol suthorise any party to act on or use in any way any Confidential
Information belonging to Transnel whether or not such party is awere of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such gssistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such thi rty from so acting.

cgllicting uses of, and applications
3 ; <t of infringement, unfair

Unauthorised Use of Intellectual Propeity

a) The Supplier agrees to notify Transnet in writing of an

of registrations of Patents, Designs and Trade i

compelilion or passing off involving the Tnle

b} It shail be within the sole and absg
be taken against the infringer WG e Supplier shall co-operate fully with Transnet, at
Transnet’s cost, in whate including legatl action to bring any infringement of

illegal use to an end.

) The Supplier shall cO@peratghto provide Transnet promptly with all relevant ascertainable

cmmenced by Transnet alone, Transnet shall be responsible for af

ail he entitied to all damages or other award arising out of such
If proceedings are commenced by both Parlies, both Parties will be
isle for the expenses and both Parties shall be entitled to damages or other award

ing out of proceedings.

Failure or negiect by cither Party, at any time, to enforce any of the provisions of the Agreement,
shall not in any manner be construed to be a waiver of any of that Party's rights in thal regard
and in terms of the Agreement.

Such failure or neglect shall not in any manner affect the conlinued, unaltered validity of the

Agreement, or prejudice the right of that Party to institute subsequent action.

24 PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, ilegal or unenforceable, or shall be required

to be modified, the validity, leqgality and enforceability of the remaining provisions shall not be affected

thereby.

25 DISPUTE RESOLUTION

25.1

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such

disputie arising.
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S

252 If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

25.3  Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitratars appointed by AFSA,

254 This deuse constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw [rom Lhe provisionggof this clause or claim
at any such proceedings that it is not bound by this clause 25. \

255 This clause 25 is severable from the rest of the Agreement and s ain in effect even if the

Agreement is terminated for any reasan.
25.6 TThis clause 25 shall not preclude either Party from seeki I 7 in a court of appropriate

jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

26.1  The Parties o the Agreement select the 4 | addresses and facsimile numbers, as detailed

r sending any notice provided for or required

hercafter, as their respective addressa Jiving

in terms of the Agreement, provj ither Party shall be entitled to substitute such other

address or facsimile number, y written notice to the other:
a) Transnet
(i} For legaRgotices! [e]
Fax No., (@]
Attention: Legal Department

£e]

r gFmmercial notices:
$ Fax No. [e]
Attention: [e]
The Supplier
(i

)} For legal notices: [o]
Fax No. [#]
Attention: [e]
{iiy Far camnieraat notices: [&]
Fax No. [#]
Attention: [e]
26.2  Any notice shall be addressed to a Party at its physical address, or delivered by hand, or sent by
facsimile.
26.3  Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or

) if sent by facsimile, on the date and time of sending of such facsimile, as evidenced by a

facsimile confirmation printout, provided that such notice shall be confirmed by prepaid




registered post on the date of dispatch of such facsimile, or, should no postal Tacilities be

available on that date, on the next Business Day.

27  WHOLE AND ONLY AGREEMENT

27.1  The Parties herehy confirm that the Agreement constitutes the whole and only agreement
between them with regard to the subject matter of the Agreement.

27.2  The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed i any Tormy whatsoever belween them, with regard to the J‘ect matter dealt with

in the Agreement, any annexares appended hereto and the Schedule of Reduirements.

28 AMENDMENT AND CHANMGE CONTROL
Any amendment or ¢change of any nature made to the Agreement Vhedule of Reguirements

ded to the Agreement as an

thereof shall only be valid if i is in wriling, signed by both

addendum hereto.

29 GEMNERAL

29.1  Goversing Law
The Agreement is exclusively go and construed in accordance with the laws of the

Republic of South Africa and g d the jurisdiction of the courts of the Republic of South
Africa.

29.2  Change of Law

In the Agreement, the context otherwise requires, references to a stalutery provision

2 malerial impact on the obligations of either Party, the Parties will negotiate in
to agree such amendments to the Agreement as may be appropriate in the
stances. If, within a reasonable period of time, the Supplier and Transnet cannol reach

reement on the nature of the changes required or on modification of Prices, delivery schedules,
«, warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 [ Dispule Resolution) above.

28.3  Counterparts
The Agreement may be signed in any number of counterparts, all of which taken together shail
constitule one and the same instrument. Fither Party may enter into the Agreement by signing

any such counterpart.
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