TRANSNET FREIGHT RAIL, a division of

TRANSNET SOCLTD
Registration Number 1990/000500/30 V
[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RF : SC5 DOB9Y7 (LSE 14523)

FOR THE SUPPLY OF: CU‘I@ENTIFIED VEGETATION & TREES IN GLENCOE

REQUIRED AT:%@NCOE
REQUIR@ CIDB SHi, PCO CERTIFICATE (DEP OF AGRICULTURE)

I1s % 20 JUNE 2014

\\Q{IEFING: 04 JULY 2014 /10:00
GLENCOE STATION, GLENCOE NORTH

CONTACT: THOBEKILE KHUMALO, 0362712103 / 0832845679
CLOSING DATE: 106 JULY 2034

CLOSING TIME: 16:00
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Section 1

NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of thes RFQ are to be submitted as follows:

METHOD: [COURIER / HAND DELIVER TO TENDER BOX]
CLOSING VENUE: [TENDER BOX ALLOCATED AT THE CHAIRPERSON TRANSNET FREIGHT RAIL

ACQUISITION COUNCIL GROUND FLOOR, INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN,
JOHANNESBURG]

1 Responses to RFQ

Responses to this RFQ [Quetations] must not include docy

quotation or proposal. Any additional conditions must be e an accompanying letter.

2 Broad-Based Black Economic Empowerment [BgBBE
Transnet fully endorses and supports the G n 's Broad-Based Black Economic Empowerment
Pregramme and it would therefare prefer to siness with local business enterprises who share these

same vaiues, Transnet will according @ “nreference” to companies who provide a B-BBEC
Verification Certificate. All procurergnt t agfions will be evaluated accordingly.

2.1 B-BRBEE Scorecard agd Ra

As prescribed in te the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

2000 and its f€gu , Respondents are to note the following:

= Pro 5 evaluated on price which will be allocated 80 points and preference which will

e agcat@P20 points, dependent on the value of the Services

e 80720 preference point system applies where the acquisition of the Services will be less
R1 0G0 000.00.

= If the 80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,
\\ the RFP will be cancelied

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

aj Verification Agencies accredited by the Scuth African National Accreditation System

[SANAST; or
by Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry.
Enterprises will be rated by such agencies based on the following:
¢} Large Enterprises {i.e. annual turnover greater than R35 milkon]:
» Rating level based on all seven elements of the B-BBEE scorecard
dy  Qualifying Smal Enterprises — QSE [i.e. annual turnover between R5 million and R35 million]:

e Rating based on any four of the elements of the B-BBEE scorecard

Resppndent™s Signatwe
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e) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:
In accordance with B-BBEE Codes of Gooed Practice [Statement 000, Section 41, any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME.
» Automatic rating of B-BBEE Level 4 irrespective of race or ownership
« Black ownership greater than 50% or Black Women ownership greater than 50%
automatically quelify as B-BBEE Level 3
Sufficient evidence to qualify as an EME would be a certificate (which may be in the form

of a letter) from an auditor or accounting officer or a certificate r\& a Verification Agency

accredited by SANAS. The certificate must confirm th pany's turnover, hlack

ownership / black female ownership and B-8BEE status legel.
Responidents are required to fumish proof of the above. ,'. e a detailed scorecard as

2.2

et Recognition Criteria (Current)

AN a ®re-qualification criterion, certain minimum  requirements with regard {o the

RESpondent’'s CURRENT B-BBEE status at the time of submission of their bid must be met.

hese minimum requirements will be measured bhased on the extent to which the

Respondent’s current black ownership, management control and employment equity mecets

a, or exceeds certan minimum targets. Please note that a Respondent’s ownership,
management control and employment equity at the time of the submission of the bid, may
differ from that which is reflected in the B-BBEE scorecard. When daiming that the
minimum targets for FRC (Current) has been met, the Respondent must reflect his B-BBEE
status at the time of submitting the bid. Supporting documentation may be reguested in
this regard. The minimum requirements for this RFP for FRC (Current) are stipulated in the

table helow:

Respondent’s Signature
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PREQUALIFICATION CRITERIA MINIMUM COMPLIANCE TARGET
{%) AS A PERCENTAGE OF THE
_ . L o _ DRGANISATION

Further Recognition Criteria (Current): T
0,

Black Ownership 2%
0

Black Management Control 2%
0

Employment Equity 1%

N.B. Failure fo dctieve the minimum prequalification targets allocal &)ﬁ FRC (Current) for any

one of the criteria listed above at the closing date of this tender ult i disqualification.
Note: Should a JV be envisaged, the principal Re‘spondonW‘e to submit the required

responses as indicated above.

3 Communication

a) Respondents are warned that a response liable for disqualification should any attempt be

made by a Respondent either directly o botly to canvass any officer{s) or employee of Transnet
in respect of this RFQ between thg ﬂ and the date of the award of the business,
b)Y A Respondent may, however @iefor®hgglosing date and time, direct any written enquiries refating

to the RFQ to the following Tragsnebmployee:

Name: F KHUMALO

Email: Jinumale@iransnet.net

6} 2712103 / 0832845679

ondeRts also, at any time after the closing date of the RFQ, communicate with
(2} NKABINDE on any matter relating to its RFQ response:

P
q h 011 5449486

¢} Resp
e

tac.secrclariat@iransnet.net

&,
S x Clearance

The Respondent’s ariginal valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will result in disgualification.

5 VAT Registration

The valid VAT registration number must be stafed here: _fifapphcatiel.

6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable nationat

and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time,

Date & Uorapany S

Respondent”
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&8 Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

9 Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

10 Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any

number of short-listed Respondents. \\

i1 Binding Offer

Any Quotation furnished pursuant to this Request shail be deeme Vf‘?er. Any exceptions to this
staterment must be clearly and specifically indicated.

i2 Disclaimers

Transnet is not committed te any course of actiorpas Y resuit of its issuance of this RFQ and/or its receipt

of a Quotation in response to it. Please note ans reserves the right to:
L modify the RFQ's goods / service(s) g est Respondents to re-bid on any changes;
- reject any Quotation which does

® place an or

- award o
= splig avard 1 the order/s between mere than one Supplier/Service Provider; or
. @ rd at al
gition, Transnet reserves the right to exclude any Respondent from the bidding process who has

\\ een convicted of a serious breach of law during the preceding 5 [five] years, including but not limited to
breaches of the Competition Act 89 of 1998. Respondents are required to indicate below whether or nat
they have been found guilty of a serious breach of law during the past 5 {five] years:

I/We do hereby certify that Lwe

have/have not been found quiity during the preceding § [five] years of a serous breach of law,
mcluding but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disclose excludes
refatively minor offences or misdemeanours, e.q. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

p
o

CHNPANY B

Respondent's Signature
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Furthermore, 1/we acknowledge that Transnet SOC Ltd reserves the right to exclude any Respondent
from the bidding process, should that person or entity have been found guilty of a serious breach of law,

tribunal or regulatory obfigation.

Respondent’s Sampies

Only in cases when the Respondent submits a sample(s) of the geods / products / material quoted for,
the sample(s) must be endorsed with the RFQ number and description and forwarded on or before the

deadline date to the following addressee: N/A \\

Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this ingehoosing a Supplier/Service

~

eciication / quality, previous performance,

Provider, if so required:

cturnable documents

® Administrative responsiveness - Completeness of res
o Substantive responsiveness — Prequalification criteria, st be met
) Technical threshaold of 8G/20 %: Compliancet

delivery lead-time

. Weighted evaluation based on 80/2%

e

WEcounts’ will be critical

nce point system:

ot the scle factor for consideration, competitive pricing

- Pricing and price basis [fir

owing formula in its evaluation of Price:

Score for the Bid under consideration
Price of Bid under consideration
Price of lowesl acceptable Bid

B-BBEFE status of company

Y Only unconditional discowtts will be laken ito account dunng evaluation., A discount wihich fias been offered
conditionaily will, despite not being taken into account for evalualtion purposes, be implemented when payment s

effected.




oy Quotation No 5C

Preference points will be awarded to a hidder for attaining the B-BBEE status level of contribution

in accordance with the table below:

B-BBEE Status Level Murmber of points
of Contributor {80/20 system)

N 1 5
2 18
3 16
4 12

e o
6 5

S T
Non—compiiant 0

contributor

15 Validity Period
Transnet desires a validity period of 90 [ninety] daygg 8om the closing date of this RFQ.

This RFQ is valid until

16 Banking Details O :
BANK: ‘

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

i7
ig of Prices Quoted
\\ spondents must indicate here whether Transnet may disclose their gqueoted prices and conditions to

oter Respondents:

YES | O |

19 Returnahie Documents
Returnabie Documents means ail the documents, Sections and Annexures, as Histed in the tables

below,

a) Respondents are required to submit with their Quotations the Returnable Documents, as detailed
below.
Failure to provide all these Returnable Documents may resualt in a Respondent's

disqualification. Respondents are therefore urged to ensure that all these Documents

are returned with their Quotations.




Transnet Rag for Guotation No 505 DOB9Y (LSE 14523 Page B of 14

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

[Yes or NoJ in the table below:

\ Submitted
Returnable Documents \ [Yes or
No]
SECTION 1 : Notice to Bidders
- Valid B-BBEE Verification Certificate [RSA Large Enterprises MS]
Note: failure to provide a vaiid B-BBEE \/eriﬁcation at the closing

re of zero being |

- Vald B BBEE Certlﬂcate from auditor, accgun
Verification Agency [RSA EMEs]

Note: failure to provide a valid 8-BB ification Certificate at the closing
date and time of the tender will g8€s0 n automatic score of zero being
allocated for B- BBEE scorecard 6

g officer or SANAS accredited

¢ SECTION 2 : Quotation Form

SECTION 3: Vendor Appilcat m

) 'ﬂed copy of vahd Com pany Reg;stration Cemﬂcate {n‘ appllcabie}

Original valid Tax Clearance Cerstificate [Consortia / Joint  Ventures / Sub-
contractors must submit a separate Tax Clearance Certificate for each party]

e (CIDB SH1 Accreditation
»  PCO Certificate (Department of Agriculture)

Respondent’s Signature Date & Company 5
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Section 2
QUOTATION FORM
i/We

hereby offer to supply the goods/services at the prices quoted i the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

= the Standard Terms and Conditions for the Supply of Goods and Services to Tgansnet Favaiiable on
request}; and \

= any other standard or speciat conditions mentioned and/or embodied i Wy cquest for Quotation.

'y/u,, this Quotation fand, if

onaence], together with Transnet’s

I/We accept that uniess Transnet should otherwise decide an

any, its covering letter and any subsequent exchange o

acceptance thereof shall constitute a binding contract bet nsnet and mejus.
1/We further agree that if, after I/we have bee of the acceptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the ry lead-time quoted, Transnet may, without preijudice

to any cther legal remedy which it ma cel the order and recover from me/fus any expenses

incurred by Transnet in calling for _;ota sh and/or having to accept any less favourabie offer,

Price Schedule

I/We guote as follow o ds required, on a “delivered nominated destination” basis, excuding
VAT:
Unit of . Unit Price | To_tai
Measure | AHantity ZARY | Price
- - (2AR) | {ZAR)
T 1 e
Delivery Lead-Time from date of purchase order; fdays/weeks]

Notes to Pricing:

ay  All Prices must be gucted in Scuth African Rand, exclusive of VAT

b)  To facilitate fike-for-like comparison bidders must subrmit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedute could result in a bid
being disqualified.

¢) Please note that should vou have offered a discounted price(s), Transnet will only consider such

nrice discount(s) in the final evaluation stage if offered on an unconditional basis.

Resnondent’s Signaturs
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BRIEFING CERTIFICATE

REQ: 5C5 DOBI7 (LEE 14523)

CUT ALL IDENTIFIED VEGETATION & TREES IN GLEMNCOE

INFORMATION SESSION

RFQ SITE [ BRIEFING MEETING \\
A COMPULSORY SITE / BRIEFING MEETING WILL BE HELD AT O LOWING VENUE
VENUE: GLENCOE STATION, GLENCOE NOR V

TIME: 10:00 O
DATE: 04 JULY 2014 !

The Site / Briefing Meeating is compuisor@ ies not attending are overlocked in the tender

award process. Q

ATTENDANCE CERTIFICAT

This is to certify that _

Representatives/s o

Has / have attended the Tender briefing in respect of the proposed:
TRANS REPRESENTATIVE TENDERERS REPRESENTATIVE
DATE:

VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE SITE / BRIEFING MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS.




PROJECT SPECIFICATION

At S5C0OPE

At

A3

A5

AEE

A2 COMPLIANCE WITH STATUTES

The Contractor's methad appl
the procurement, storage
chemicals shall compl i
Ragional or Provinegg

This sentract covers the felling of trees of any ciroumierence
shrubs in an area of approximately 13000m and application of Te =
supplied SABS approved of herbicide at Glencoe North from k11874 |
kmit 1871

The cutling of all rees and shrubs ofo is 10 be carried out on ¢ A&:;dee of the
track {No 2 line). The work will be execuled within thelboundaries of
Transnet,

Work (o be done up ta the boundary fence. Whers ther®Qg no goundary fence

the contractor should cut 15m from the toe

Al vegetation and felied trees are o be site befora any

payments will be processed,

'

Frireme care must be laken 0 ons ihal complinnece $o e BV g

maintained at all times.

Treas, vegetation on cutting fz 15t be cul and trealed

: Yiling of the rees, including the proo e
andlitg, wansportation, application and genearal use of
Il the applicable legislation, Codes of Practise and local,

represeniative, when applyving chemical herbict
pontrel Operator, specie Hﬂaéwg in the fiald of we

e Farm Feads Agricullural and Slock Remedia: A
2d. A registered Pest Control Operator shall be in direct

I taking place on site. Proof of Ceriificala of Ragistratio o

the tender, if the contractor s going (o apply chemicals.

weeds and decltared plant invaders means Category 1. 2 & 3 planis ! are
red dnder the Conservation of Agricultural Resources At,t (At 43 of '

®c in regulation 15,

AL DEFINITIONS

A3

A3.3

TREE CATEGORIES
Al frees and shrubs within the areas indicated must he felled

AGCEPTABLE CONTROL

Trees will be desmed cul when tha stump heighl s not more than 3
above the ground level.

WEGETATION
Al brush, bug weed, noxious weeds and trees are o be cul down o g height

no highar than 300mm above ground lavel Al cut trees and noxious weeds
must be sprayed wilh the supplied herbicudeas




H.4

A5

A6

AT

A8

AR

HERBICIDE DALY RECORD

An accurate daily log sheet indicating all usage of herbicide should be kept by the
contractor. Om completion of the contractor the {og sheets must be handad in o the
supervisor with the site diary and site instruction book,

STUMP TREATMENT

For the stump treatment to be effective the following must be done.
The plant must be cut done as close Lo the ground as s practicai-but n
300mm from the ground. The ideal cul is shori, with a level cut surfac
bark torn away from the wood and no exposed roots. Herbicides sh
soon as possible, al least within 12 hours. Old cuts must be re - cul
be opened all round the stump as per supoliers’ nstruciions,

FOLIAR APPLICATION

The following will have an influence as the effectivorfE i clell
supplied herbicides. The Transnet represeniative in 3 o, will
are these factors.

A8 Time of Day lo slop spraving
AG2 Rain Fasiness

AB.3  Water Quality

A6.4 Wind strength,

AB.5  Size of the Nozzls

CABLES

v oot e

st ensure that the workers do not damage &
Transnet cables t W i our servitude The cables will be found e
close to the bo Q2 (posts are painted vellow) or running in cable dug
sleaved cabl - Inguttings or embankments, are normally found runming

the fence '

track. The

At alb times, the conlr

7 must also ensure that the poiential for damage by §

nsnet will arrange for the ooccupation of the lrack and/or overheads, i
:ssary. This will only be arranged if thers is a possibility of damage (o the track
and/or averhead power lines. Occopations must be applied for, a minimum of 28 days
before time. Occupations will only be granted for the pariod 09:00 o 15:00- Monday
ta Friday. The contractor can utilise the peried before and after ccoupation to jeil
smaller lrees and cut up any felled trees,

SITE COMNDHITION AND ACCESS
The contractor shall make dus allowance for work being carried oul adipcsnt fo
fences, huildings and walls, The Confractor wilt be held responsible for any damags

causedt, Any repairs for damages atc will e to the Contraciors acoount,

HEPOBAL OF VEGETATIVE MATERIAL

The Contractor al no additional costs shall remove all vegetative matter re
e cutling of grass, shrubs and trees. The contractor is o ensure thal no veg
matter s depositad inle gullies, concrete channels or storm water drains No ¢
of vegetative matter may be done on adjacent lands, All fitter/refuse found on ail

(L

must be collecied, and be deposited at a legal ragistered mumnicipat dumpfandfilt site




Transnet Supplier Declaration/Application

The Financial Directer or Company Secregtary

Anraxire 1

Transnet Vendor Management has received a request 1o load your company on o the Trananol vendor database.
Please furnish us with the following to enable us o process this request

1. Complete the "Supplier Declaration Form™ {SDF} on page 2 of this lelter

2, Original cancelled cheque OR latter from the bank verifying banking details (with bank stamp}

3. Certified copy of Identity document of Shareholdars/Directors/Members (where applcabte)

4. Certified copy of certificate of incorporation, CM29 / CMS {name change)

5. Certified copy of share Certificates of Shareholders, CK1/CK2 (if CC} \\

6. A lelter with the company’s letierhead confirming physical and postal addresses

7. Original or certified capy of SARS Tax Clearance certificate and Vat registragion Rertificaie

8. A signed letter from the Auditor / Accountant confirming most recent annual [URer and percentane black
ownership in the company AND/OR BBBEE ceriificale and delailed sqgrecard f®m an accradited rating
agency (SANAS member}, V

IMPORTANT NOTES:

a) If your annual turnover is less than R5 rgfMiR n in terms of the DTl codes, vou are classified as an
Exempted Micro Enterprise (EME). If vo m is classified as an EME, please include in your
submission, a signed letier from your JRITIN Agfountant confirming your company's most recent annual
turnover is less than R5 million and@ercen(edfe of black ownership and black female ownership i the
company AND/OR BBBEE certificald netailed scorecard from an accredited rating agency {eg
permaneant SANAS Member), shoSid you TR yvou will be able to attain a better BBREE score

b} If your annual turnover | R& million_and R38millien, then in terms of the 1171 codes, you are

&)

classified as a Qualifyin

cerfificate in your submission as confirmation of your s

[EEIS IO IS S A Slo sRREEE T

contact the Transnet person who lodged this request on your behall, so as 1o be correctly classified in terms of
Tax legisiation.

Unfortunately, No payments can be made to a vendor until the vendor has boen registered. and no vendor
can be registered until the vendor application form. logether with its supporling documeniation, has been
received and processed.

Please return the completed Supplier Declaration Form (SDF) together with the required supporting
documeants mentioned above to the Transnet Official who is intending to procure your company’s
services/products in order that hefshe should complete and Internal Transnet Departmental
Questionnaire before referring the matter to the appropriate Transnet Vendor Master Office.

Regards,

Transnet Vendor/

S

NCEEH




Annaxure 2

Supplier Declaration Form

Company Trading Name-

Company Registered Name -
Company Registration Number Or iD Number if A Sole Proprielor ]

Form of entity | cc L Trust | Ptyltd Limited ‘ Partnérsh'fi)” ['Soﬁga_ﬁriopneior
VAT number (if registered)

L\

C.('J.ﬂ-:-w..paz'}y Telephone Number
Company Fax Number
Company E-Mail Address

Company Website Address
Bank Name ' o 1‘ Bank Account Number
Postal

Addrass
Physical
Address
Contact Person

1 Code

. C,oc_jc -

| Designation
Telephone
Email

R5-35 million | > R35 million
| Services | Both

Annual Turnover Range (Last Financial Year)
Does Your Company Provide
Area Of Delivery

Is Your Company A Public Or Private [

i Provincial LLocal

7 IRPSO Certificate | Yes No

Does Your Company Have A Tax Dir
Main Prodqg_l_u(_'_)r Service Suppli J

Monery/Gonsulting)

BEE O'wnershi_p Details

% Disabled person/s
ownership
]

No a

ck women ownership

% Black Ownership

Does your compa BFE certificato Coves |
What is your bro@g iz E status (Level 1 to 9/ Unknown)

| How many g gPes the firm employ | Permanent | | Parttme |

Transn

rating division

DuiyAuthorlsedToSIQn For And On Behalf Of Firm l()rganisatién

Name Designation

Signature Date

Stamp And Signa"t_'t'xre Of Commissioner Of Oath

Name Date

¢ Signature Telephone No.




NON-DISCLOSURE AGREEMENT

entered into by and between

TRANSNET SOCLTD
Registration Number 1990/000900/30

and Q

Registration Number _

RFQ Nun&&g‘? (LSE 14523)
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

Whose registered office is at 49™ Floar, Carlton Centre, 150 Commissioner Street, Johanneshurg 2001,
and

[the Company] [Registration No i

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Infermation {a
cach party may from time to time receive [nfarmatior

consideration of each party making available to the

any dealings bctween them shall be subject {g thg ferms and conditions of this Agreement which

themselves will be subject to the parameters

IT IS HEREBY AGREED

INTERPRETATION

In this Agreement:

1.1 Agents mean

1.2 ent means Transnet's Request for Information [EFE} Request for Proposal

1.3 idential Information means any information or other data relating to ane party (the
D sing Party) and/or the business carried on or proposed or intended to he camied on by
that party and which is made available for the purposes of the Bid to the other party (the

Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed

minutes following oral disclosure and any other information otherwise made available by the

Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the

date of this Agreement, and whether in writing or otherwise, including any information, analysis or

specifications derived from, containing or reflecting such information but excluding information

which:

a) is publicly available at the time of s disclosure or becomes publicly available {other than
as a result of disclosure by the Receiving Party or any of ils Agents contrary to the terms of
this Agreement)}; or

b} was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated

by its written records or other reasonable evidence} free of any restiction as (o its use or

disclosure prior o its being so disclosed; or




¢} foliowing such disclosure, becomes available 1o the Receiving Party or its Acents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which scurce is not bound by zny duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such
information;
1.4 Group means any subsidiary, any holding company and any subsiciary of any holting company of
either party; and
1.5 Information means all information I whatever form including, wilhout fimitation, any
information relating to systems, operations, plans, intentions, marke\&pponuml‘ies, know-how,
trade secrets and business affairs whether in writing, conveyed orfly or by machine-readable

medium,.

CONFIDENTEAL INFORMATION
2.1 All Confidential Information given by one party to
other party (the Receiving Party) will bg

confidential and will not, without the [

2.2

2.3

mation that the same is confidential and that they owe a duty of confidence to the
isclosing Party. The Receiving Party shall at all times remain liable for any actions of such

Agents that would constitute a breach of this Agreement; or

} to the extent required by law or the rules of any applicable regulatory authority, sublect to
clause 2.4 below.

2.4 In the event that the Receiving Party is reguired to disciose any Confidential Information in
accordance with clause 2.3b) above, it shall oromptly notify the Disclosing Party and cooperale
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reascnably take to challenge the validity of such
requirement.

2.5  Inthe event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable

notify the Disclosing Party of such cvent and i reguested take such steps (including the institistion

B0




of legal proceedings) as shall be necessary to remedy (if capable of ramedy) the defsull andfor to

prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatscever, heyand those contained in this Agreement.

RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees (o ensure proper and secure storage of all Information and any copies

thereof, \\

the Disclosing Party upon

3.2 The Receiving Party shall keep a wrilten record, to be suppiied t

request, of the Confidential Information provided and any copies madthereof and, so far as s

3.3

3.4

ANNOUNCEMENTS

4.1 Neither party

igations of each party and its Agents under this Agreement shall survive the rermination of any

e o
cussions or negotiations between the parties regarding the Bid and continue thereatier for a period of

5 (five) years.

PRIMCIPAL
Fach party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that & will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

ADEQUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.




8 PRIVACY AND DATA PROTECTION

g1

8.2

The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall observe the provisions of such Act {as applicable) or any amendments and re-cnactments
thereof and any regulations made pursuant thercto.

The Receiving Party warrants that it and its Agents have the appropriate technical and
crganisational measures in place against unauthorised or unlawful processmg of dota relating o

the Bid and against accidental toss or destruction of, or damage to such data held or processed hy

them. \\

9 GENERAL

5.1

6

9
S

Neither party may assign the benefit of this Agreement, or SR ereg hereunder, except with the

prior written consent of the other, save that Transnet this Agreement at anv time to
any member of the Transnet Group.
No fallure or delay in exercising any right, povger or Ge under this Agreement will operate as
ercise of it preclude any further exercise or the

or [

a waiver of It, nor will any single or pa

exercise of any right, power or privileg§ Agreement or otherwise,

This Agreement ¢ modified by a written agreement duly signed by persons authorised

is

Nothin
be%‘ ties.

hgfAgredinent will be governed by and construed in accordance with South African law and the
PaN

rrevocably submit to the exclusive Jurisdiction of the South African courts,

cement shali constitute the creation of a partnership, joint venture ar agency

o0 Co00
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DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shail have the

meaning assigned therelo in this dause, except where the context clearly requires olherwise:

1.1 Bid or Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.2 Respondent{s) shall mean 2 respondent/bidder to a Transnet Bid;

1.3 RFF shall mean Reguest for Proposai; \\

1.4 RFGQ shall mean Request for Quotation;

1.5 RFX shall mean RFP and/or RFQ, as the case may be;
1.6 Services shall mean the services required by Transnet as specific Vémcumcm;

1.7 Service Provider shall mean the successful Respondenty

1.8 Tax Invoice shall mean the document as required by PO of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;

1.9 Transnet shall mean Transnet SOC Lid, o ] Company; and

1.80 VAT shall mean Value-Added Tax chag  ferms of the Value-Added Tax Act, 89 of 1991, as

may be amended from time to time.

GENERAL

All Bid Bocuments and subsequely contracts and orders shall be subject to the following procedures as laid

ot

down by Transnet and ar
this RFX,

by adhered to by any person or enterprise or company responding to

ids shall be transmitted i a2 seated envelope and placed in the tender box at a venue stipulated in

the Bid Documents with the Bid number and subject endorsed on the left hand boltem comer of the
envelope,

3.3 The Respondent’s return address must he stated on the reverse side of the sealed envelope.

USE OF BID FORMS

4,1 Where speciat forms are issucd by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and nol on office
stationery bearing their own terms and conditions of contract; non-compliance with this conditions
may result in the rejection of a Bid.

4.2 Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed facsimile thereof. Only if insufficient space has been aliccated to a parlicular response




may o Respondent submit additional information under separate cover using the Company's

letterhead and duly cross-referenced in the RFX,

RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS

5.1

572

DEFAULTS BY RESPONDENTS

6.1

6.2

A non-refundable charge may be raised for Bid Documents, depending on the adminisirative cost of

preparing and issuing the Bid Document.

If any of the drawings or specifications referred to in 8id Documents are t@;f icial publcations of
f

recognised standardising bodies, copies of such drawings and specilica hall be acguired by

Respondents at their own expense.

1f the Respondent, after # has been notified of the accepigpee WE 15 @ f3ils to:

aj enter into a format contract when called upo soin terms of dause 14 fCondract

b) accept an order in terms of the Bid; o

c) when called upon o do so, furni sfactory security of the fulfitment of the contracl in

terms of clause 15 /Securitie

prejudice to any other legal remedy which it may have,

is necessary to do so, calt for Bids afresh, and may recover

lent any additional expense incurred by U in calling for new oflers or in

If any Respo s submitted a Bid and/or concluded a contract with Tr aater

referred vice Provider], or in the capacily of agent or subcontracior who has been

) 5, alter having been notified of the acceptance of its Bid, falled or refused Lo sign a contract
when called upon to do so in Lerms of any condition forming part of the Bid Documents; or

has carried out any contract resulting from such Bid in an unsabisfactory manner or has
breached any conditicn of such contract; or

d) has offered, promised or given a bribe in relation to the cbtaining or the execution of such
contract; or

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

f) has made any incorrect statement in the afficavit or certificate referred to in clause 12 fFormal
Notification Regarding Name of Successfiu! Respondent] and ts unable to prove to the
salisfaction of Transnel that

(i} it made the statement in good Taith honestly believing # Lo be correct; and




Sritinns 5

(i) before making such statement, it took all reasonable steps to salisly isell of its
correctness; or
a) caused Transnet damage, or to incur costs in order to meet the Service Provider's
reguirements which could nol be recovered from the Service Provider;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company

It

[including any directors] shall, subject to clause 6.3 below, be disqualificd from hidding for any

Transnet business through its "blacklisting” process. \\
6.3 Any person or enterprise or company against whom a decision has been gifen under the provisions of
clauses 6.2b), 6.2d) or 6.2e) above, may make representations to the CONg! Operating Officer of

Transnet Group, whose decision shall be final.

6.4 Any disqualification {Blacklisting] inposed upon any person o o Or Canpany, may alse apply

to any other enterprise undey the same ar different ry uakified persons or enterprise or

company [or associates thereof| and shali for aveidan pubt also be applied o ary agent or

employee of the person or enterprise or company ®ncernad,

CURRENCY

Prices or fees must be gucted in the cur e Republic of South Africa [ZAR] in Lol local

Services. Prices or fees in any other gffreniNg he rejected by Transnet save where such price is quoted

by a foreign Respondent.

EXCHANGE AND REMITT

gt where the whole or a portion of the contracl or order valuo s o be

atl or manufacturer of such percentage of the contract or order value as may be
1 may

ult of fluctuations in the rate of exchange involved, will be for the account of the Service

P .
The Respondent who desires to avail itself of the aforementioned facility must at Lthe lime of bidding

furnish the information catied for in the clause "Exchange and Remittance” of the Bid Documents and

atso furnish full detatls of the principals or service providers to whom payment is Lo ba made.

oncy o

82 The Service Provider shafl at its own cost obiom forward exchange cover on {oreign ©

protect itsell againsl any currency rate Tluctuation risks for the duration of any resulling contract or
arder. Transnet will NOT accept any fluctuations in Lhe rate of exchonge al the (imao whes payments
are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price undey clause 8.2

above, if the increase in price arises after the date on which the Services were [0 be completed, as sel oul in

the arder and/or contract, or any subsequent agreement between the parbies.

ACCEPTANCE OF BID

9.1 Transnel does nol bind itself to accept the lowest or any Bid,




5.2 Transnet reserves the right to accept any Bid in whole or in part,

5.3 Upon the acceplance of a Bid by Transnet, the parlies shall be bound by these Generat [id Conditions
and the Standard Terms and Conditions of Contract [Form ST&C - Services} and any schedule of
"Special Conditions” or otherwise which form part of the Bid Documents.

9.4 Where the Respondent has been informed by Transpet per facsimile message or email of the
acceptance of its Bid, the acknowiedgement of the receipt transmitted shall be regarded as proof of

delivery to the Respondent, \\

the acceplarce of & Bid The
ica o bhe specilicd by the

he Kespondent who <hall agree 1o

i0 LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract crea

domicitiom atandi et executandl shall be a place in the Republi
Respondent in its Bid at which all legal documents mav be s

-

Mrica. A forcign R

submit to the jurisdiction of the cours of the Republic of

iy

therefore, state in its Bid the name of iis authorised refesental™® 1y the Republic of South Africa who is

empowered Lo sign any contract which may be enle {0 in the event of s Bid being accepted and to act

on its behalf in all matters refating to the contrad

i1 IDENTIFICATION

12

13 AWM HORISED COMMUNICATION ABOUT BIDS

\\ ere Bids are submitted to the Secrelary of an Acquisition Council, Respondents may al any time

communicate with the Secretary on any matlter relaling to its Bid but, in the absence of wrillen authonty
from the Secretary, no communication on a question affecting the subject of a Bid shall take place belween
Respondents or other potential suppliers or any member of the Acquisition Councit or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the nofification of the
successful Respondent(s). A Bid, in respect of which any such unauthorised communication has occtred,

may be disgualified.

14  CONTRACT DOCUMENTS
4.1 The contract documents will comprise these General Bid Conditions and the Standard Torms and
Conditions of Contract [Form ST&C — Services| and any schedule of "Special Conditions” or otherwise

which form part of the Bid Documents,

ndent's Signos



i

14.2  These contract documents will constitute the contract between the parties upon recsipt by the

Respondent of Transnet's letter of acceptance [/ intent, subject to all additional amendnionls andfor

special conditions thereto as agreed o by the parlies,

15 SECURITIES

15.

16 PRICES S5UBJ
16.
1€,

i

i

1
2

The successful Respondent, when called upon to do so, shall provide security te the salistaction of

Transnet for the due fulfilment of & contract ar order. Such security shall be E\r'he form of a deed of

surelyship {Beed of Suretyship] furnished by an approved bank, builging socely, imsurance or

guarantee corporation carrying on business in Scuth Africa.

nspet o

The security may be applied in whole or part at the discretion of ek nond any 10ss or

returned to Transnet or a designated official by the
m the dale of the letter of acceptance. No payment

will be made until the form, diy is delivered to Transnel. Failure to returs the Doed of
.

Additional costs i N ransnet necessialed by reason of deloult on the part of

Provider in rel onditions of this clause 15 will be for the account of the Hervice Provider.

o IRMATION

iced which are subiect ta confirmation will not be considered.

here firm prices are quoted for the duration of any resulling order and or contract will receive

ce over prices which are subject to adjustrient.

LETYOM OF SERVICES EXCLUDED FROM BID

ThE Respondent must delete Services for which it has not tendered or for which the price or fee has been

included elsewhere in its Bid.

18 ALTERATIONS MADE BY THE RESPONDENT TQ BID PRICES

All alterations made by the Respondent to its Bid price(s) prior Lo the submission of #s Bid Documents must

be done by deleting the incorrect figures and words where required and by inserting the corredt figures and

words against the items/Services concerned, All such atterations must be mittalled by the person w

the Bid Documents. Failure to observe this requirement may result in the particular iter

signs

Loy Sorvices

concerned being exciuded in the matter of the award of the business.




19

20

21

VALUE-ADDED TAX

18.1  In respect of local Services, i.c. Services (o bo provided by a South African company, he prices or

fees guoted by the Respondent are to be exclusive of VAT which must be shown se oy at the
standard rate on the Service Provider's Tax invaice.
18.2  In respect of Services to be provided by a forcign principal;
a) the invoicing by the Service Provider on behalf of its foreign principal represents a service
rendered by the principal; \

b) the Service Provider's Tax Invoice(s) for the local portion only [ielthe "commission” for the

services rendered focally] must show the VAT separately

TERMS AND CONDITIONS OF BID
20,1 The Service Provider shall adhere to the Standord Te & nditions of Canlracl as sot eut in

Form ST&C - Services, a copy of which is issued with t pcuments, together with any schedule

of "Special Conditions” or otherwise which form paft of the Bid Documenis.

20.2  Should the Respondent find any conditi table, it should indicate which conditions are

unacceplable and offer alternatives b n submission on a company letterhead,  Any such
submission shall be subject ta revie nWet's Legat Counsel who shall determing wholhor the

proposed alternative(s) are acq Fiorwise, as the case may be.

IMPORTANT MOTICE TQ RE NDENT: REGARDING PAYMENT

21.1 Method of Pay

aj e Respondent is directed Yo cause 10 [hnwicos and Paymicnd! of Form
5, which sets out the conditions of paymentl on which 8id pric shall be
s er, in addition to the aforegoing the Respondent is invited to submit offers based on
algernative methods of payment and/or financing proposals.
The Respondent is required to give full particuiars of the terms that will be applicaile o is
alternative offer(s) and the finandal merits thereof wil be evaluated and taxen nto
consideration when the Bid s adjudicaied.
dy The Respondent must, therefore, in the first instance, tender strictly in accordancs with claise

21.1a) above. Fallure to comply with clause 21.1a} above may preclude a Bid from further
consideration.
NOTE: The successful Responden!t [the Service Provider] shall, where applicable, be required to

furnish a guarantee covering any advance payments.
21.2  Conditional Discount

Respondents offering prices which are subject to a conditionat discount applicable tor pavment within
a specific period are to note thal the conditional period will be calculated as from the dote of jeceipt

by Transnet of the Service Provider's month-end statement reflecting the refevant Tax invoice(s) for

-
I

wifitlert ang

payment purposes, provided the conditions of the order or conlract have boen
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23

24

cHUons -~ Servns

Invoice is correct in all respects as referred o in the conbract or order. Incomplete and/or incorrect
Tax Invoices shall be returned and the conditional period will be recalculated from the dalo of recempt

of the correct documentation.

PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service Provider for
the purpose of contract work shall be governed by the terms and conditions de{aile‘irn ciause i7 of Form

STRT - Services (Infellectial Froperty Rights).

VISITS TG FOREIGN COUNTRIES

23.1  Respondents must furnish details in a covering lelier if it is cont bosary Lhal emplovees of

Transnet should carry out inspection and/or review any ope pervices at the promises of the
preferred Respondent or #s subcontractors overseas ose of a product demonsiration

and/or final acceptance or for any olher reason,

poossary it must provide the following information

23,2 If the Respondent considers overseas visits €

in a covering letter in respect of each pro 15t
ay countries and places to be vis

b) number of employees an wolved;
)

d)

transport to a

the accou

234 Befog a Wit i dertaken, such as envisage in this clause 23, Transpel and the §

ce g on the number of emplayees of Transnet that should undertake the visit and the

niMber gb man-days involved in the visit.

Y OR ON BEHALF OF FOREIGMN RESFOMNDEMTS

1 Bids submitted by foreign principais may be lorwarded direct by the principais to the Secretary of the
Acauisition Council or to a designated official of Transnet according to whichover officer s specified in
the Bid Documents, or may be so forwarded on the principal's behall by its Soulth African

representative of agent provided that written proof is submitted that such representative or agent has

been duly authorised to act in that capacity by the principal. Failure to submit such wrisalion by

the representative or agent shall disqualify the Bid.

24.2  When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the

2ol such

Republic of South Africa, representatives or agents must compile the Bids m fhe na
principals and sign them on behalfl of the lalter.
243 South African representatives or agents of a successful forelan Respondent must whern s required

epter into a formai contract in the name of their principals and must sign such contract on bebhall of




24.4

the fatter. In every such case a legal Power of Attorney from thelr principals must be sished o
Transnet by the South African representative or agents authorising them Lo enter into and sign such
contract,

a} Such Power of Attorney must comply with Government Notice No, 1160 of 27 June 1930 [and
any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication
of documents executed outside the Republic for use within the Republic.”

b The Power of Allorney must be signed by the principal under the S&‘:I“H(,‘. a5 used it the Bid

Documents,

) On ayrivat within the Republic of South Africa this Power

terms of Section 8(2) of the Stamp Dulies Act Mo, 77 of |
) If a Power of Attorney held by the South African repré v agent inclucles mattors of a
generai nature besides provision for the entering ¥ining of a cantract with Transnet,

a certified copy thereof should be furnished

e) The Power of Attorney musl authorise uth African representative or agent ta choose the

domiciiium citandi et executandy : I in clause 26 JAddresses for Notices) of the
Standard Condilions of Contrag T%C - Services.
if payment is to be made in Soul : foreign Supphier {ie, the principal, or ils South African

o funds

agent or representative}, mus
transfer [EFTT:

notify snet in writing whether, for paymemn by cloct
ay funds are to b n¥erred to the credit of the foreign Supplier's account at o bank in South

Africa, ingh o e neame and branch of such bank shall be furnished; or

B)

ooo(3Q0000
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1 INTRODUCTION

When an Agreement is entered info belween Transnel SOC Lid [Transnetl and the appointed supplier
of Services to Transnet {the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, the General Bid Conditions, a Schedule of Requiremonts or Wark
Order including such special conditions as may be applicable, and any terms i the associated Bid

Documents, exclusively govern the provision of Services by the Service Provider to Transnet.

2 DEFINITIONS

2.1 AFSA means the Arbitration Foundation of South Africa;

2.2 Agreement means the Agreemenl and its assodd and/or annexures and/or

0

the Services and such special

in wriling between the Parties], which % iveh

by the Service Provider to Transng

23 Background Intellectual B
either Party to give effect

or licensed {o either

2.4 Business D

as proclginMgidl South Africa;

2.5  Comrfen emt Rate means [ ], notwithstanding the signature date of the Agreement;
2.6 0 tial Information means any information or other data, whather i v

aphis or in any other form such as in documents, papers, memoraacda, correspondance,
ooks, reports, drawings, diagrams, discs, articles, samples, test results, protolypes, designs,

i = desi
nlans, farmulae, patents, or inventor's certificates, which a Party discloses or providas o the other

\\ Party [intentionally or unintentionally, or as a result of one Parly permitting the representative of

the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without fimiting the generality of the term:
ay informalion relating to methods of aperation, data and plans of the disclosing Party;

h) the contents of the Agreement;

) private and personal details of employees or dients of the disclosing Party
person where an onus rests on the disclosing Party to maintain the confidentality of such
information;

] any information disclosed by either Party and which is clearly marked as beng confidential
or secret;

) information refating o the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;



2.7

2.8

My information refating 1o the past, present and fulure rescarch and development of the
disclosing Party;

q} information relating to the business aclivities, business relationships, proaucts, services,

customers, clients and Subcontraciors of the disclosing Parly where an gnus resis on the
disclosing Party to maintain the confidentiality of such information;

h} information contained in the software and associated material anrt ddocumeniation
belonging to the disclosing Parly;

i) technical and sclentific information, Know-How and trade ss—}cre—\!\c—( a disclosing Party
including imventions, applicalions and processes;

1 Copyright works;

9} commercial, financial and marketing information;

)] data concerning architecture, demonstrations, too Gues, processes, rmachinery
and equipment of the disclosing Party;

) plans,  designs, concepts,  drawings, TunSy and  technical  requiremonts and

specifications of the disclosing Party;

ht in expressions, procedures, methods of operations or mathematical

oNcer#n acts specificd i respect of the different categories of waorks;
ault ‘means any breach of the obligations of either Party [including bl not iimited Lo

mental breach or breach of a fundamenlal term] or any Defaull, act, omission, negligence or

Q neniig
Statement of either Party, its emplovees, agents or Subcontractors in cannoeclion wath or in

2.9

2.10

relation to the subject of the Agreement and in respect of which such Party is lable to the other;

ned,

Deliverablie(s) means any and all works of authorship, products and maleriais dev
written, prepared, assembled, integroted, maodificd or provided by the Service Provider @ relation
to the Services;

Designs mean regislered Designs and/or Design applications and will include the monopaly nght
granted for the protection of an independently crealed industrial design including rasigns dictated

aro circuts

essentially by technical or functional considerations as well as topodraphies of
and integrated circuils;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work QOrder(s), issued in accordance with the Agreement, as amencied
by mutual agreement belween the Parties and in accordance with the provisions of the Agreement

from time to time;



2.13

2.14

2.15

2.16

2.17
2.18

2.20

2.21

2.2

2.24

2.25
2.26

Foreground Intellectual Property means all Intellectual Properly developed by either Party
pursuant to the Agreement;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and inciudes all
future additions and improvements to the Inteliectual Property,

Know-How means all Confidential Informalion of whatever nature reiating o the

Property and its exploitatior: as well as all other Confidential Information gener
Transnet’s field of technology, including technical information, proc«*\mg or manuacturing

techniques, Designs, specifications, formuolae, syslems, processes Worimat

i',fﬁl?'lf,‘:‘,f‘ﬂmq

malerials and marketing and business information in general;

and the

Materials means the Deliverables, the Service Provider Malegi Tird Party Matorials;

o
[
o
[
=
v
T
i
=
[y
=
7
=}
ur
wy

Parties mean the Parties to the Agreement together
units, successors-in-title and their assigns;

Party means either one of these Parties;

Patents mean registered Patents and Palent aflications, ance the latier have procesded 1o grant,

and includes a right granted for any imy Aducts or processes in all fields of technology;

Permitted Purpose means any 2

Personnel mean & e aF suppher
r

Subcontracto f of such Subcontractor, or other authorsed representative of either
Party;
Purc 0 s) means official crders issued by an operating division of Transael o the

viceRerovgier for the provision of Services;
vice(s) means {e], the Service(s) provided tc Transnet by the Service Provider, pursuant to
ork Order(s} in terms of the Agreement;

Service Level Agreement or SLA mcans the processes, deliverables, key porformance

Service

indicators and performance standards relating to the Services to be provided by
Provider;

Subcontract means any contract or agreement or propased contract or agreement betwoeen the
Service Provider and any third party whereby that third party agrees to pravide 1o the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whorm the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,

hut not limited to, data, diagrams, charts, reports, specifications, studies, inventions, sofiware,

software development tocls, methodologics, ideas, methods, processes, concepls and technigues)

encfanily

owned by, or licensed to, the Service Provider prior o the Commencement Date ar ind
deveioped by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;



A

2.27  Tax Invoice means the document as required by Section 20 of the Value-Added Tox Act, 89 of
1991, as may be amended from time o time;

2.28 Third Party Material means software, software development tools, methodoiogies, ideas,
methods, processes, concepts and techningues owned by, or licensed to a third party and used by

the Service Provider in the performance of the Services;

2.29  Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of ancther undertaking,

2.30 VAT means Value-Added Tax chargeable in terms of the Value-Added T Act, 39 of 1991, as may

be amended from time to time; and

231 Work Order(s) means a detailed scope of work for a Se couired by Transnol, including

timeframes, Deliverable, Fees and costs for the supply o o Transnet, which may be

appended to the Agreement from time o linw,

INTERPRETATION

3.1 Clause headings in the Agreement are incl v ease of reference anly and do nob Tarm parl of

the Agreement for the purposes of N r for any other purpose. No provision shall be

construed against or interpreteddl advantage of either Party hereto by reason of such
Party having or being deeme: ictured or drafted such provision.

3.2

33

34

3.5

LR D SCOPE

The Agreement is an agreement under the terms and conditions of which the Service Provider will

arrange for the provision to Transnet of Lthe Services which meet the requiremonts of Transnet,
the delivery of which Services is controlied by means of Purchase Orders Lo be issued by Transnet
and executed by the Service Provider, in accordance with the Agreemoent.

b

4.2 Such Purchase Orders shall be agreed between the Parties from tme 1o U, sihject to the terms
of the relevant Work Order(s).

4.3 Fach properly executed Purchase Order forms an inseparable part of the Agreemént as f 1 were
fully incorporated into the body of the Agreement.

4.4 During the period of the Agreement, hoth Parties can make written suggestions for amendments
to the Work Order(s), In accordance with procedures set oul in dause 28 [Amendmiont and

miness Days, of

Change Conérol] below. A Party will advise the other Party within 14 [fourtoen
such other pericd as mutually agreed, whether the amendment is acceptaide.

4.5 Insofar as any term, provision or condition in the Work Order{s) conflicts with o bke term,

provision or conditicn in the Agreement and/or a Purchase Crder, or where Lhe Agreament s



4.6

AUTHORITY OF PARTIES

silent on the matter, the term, provision or condition in this Master Agreement shali prevail, unless

such term or provision or condition in this Master Agreement has been sp by rovokerd or

amended by mutual written agreement between the Parties,

Time will be of the essence and the Service Provider will perform its obiigationg under the
Agreement in accordance with the timefrarme!s) [if any] set oul in the relevant schedssie, save that
the Service Provider will not be liable undor this clause i it is unable to mecl such obhgation

within the time required as a direct resuit of any act or omission by Transnel and iU has used 1S

o delay, any time

hest endeavours to advise Transnet of such act or omission. In the event \I it
deadiines detailed in the relevant schedule shall be extended by a pego¥q &
that delay.

el to the period of

5.1 Nothing in the Agreement will constitute ar be deemed te a partnership balween the
Parties, or constitute or be deemed to constitule a5 agents or empioyees of one
another for any purpose or in any form whatsoever.

5.2 Neither Party shall be entitled to, or have { wer or authority to enter inlo an agreement in the
name of the other; or give any warra ation or undertaking on the other's behalf; ar
create any liability against the ol o the other’s credit in any wiay of for any purpoase
whatsoever.

WARRANTIES

6.1 The Service Providgr wlrants 1o Transpet that:
ay i aulhority 1o enter into and to perform the Agreement and that Lhe

scuted by a duly authorised representatives of the Service Provides,;

b} arge its obligations under fhe Agreement and any annexare, appendix or

he hereto with all due skill, care and diligence;

C TWili be sclely responsible for the payment of remuneration and assocaled benefits, if
any, of its Personnel and for withholding and remitting income tax for its Personnet in
conformance with any applicable laws and regulations;

) it will procure licences for Transnet in respect of all Third Party Material detaied in the
Work Order(s), and wiit procure the right for Transnet to take such ¢ AHole orin
part] of such Third Parly Materials as it may reascnably require for the purposes of back-
up for aerchiving and disaster recovery; and

e} the use or possession by Trensnet of any Materials will not subject Transnel to any claim
for infringement of any Intellectual Property Rights of any third party.

6.2  The Service Provider warrants that it will perform its obligations under the Agreoment in

accordance with the Service Levels as defined in the relevant schedute. Transnel may at s
discretion audit compliance with the Service Levels, provided thal any such audit v carmied out
with reascnable pricr notice and in a reasonable way so as not Lo have an adverse effec] on the

performance of the Services. Without prejudice to clause 6.3 below, in the cvent thal the Service

Provider fails to meel the Service Levels, Transnet may claim approprialo service £ ar invoke

a retention of Fees as detalled in the relevant schedule and/or Work Order.




6.4

o
W]

6.6

6.7

6.9

6.10

The Service Provider warrants that for a period of 90 [ninely] days from Acceplonze of the

Deliverables they will, if properly used, conform in all material respects with Lhe rements gel

oul in the relevant schedule. The Service Provider will al ity expense remedy any sich nons

conformance as soon as possible bul in any evenl within 30 [thirty] days of nn
Transnet. In the event that the Service Provider fails or is unable 1o remedy such non-
conformance within such time-scale, Transnel will be entitled to employ a third party to do so in
place of the Service Provider and any oxcess charges or costs incurred by Transnet as a result

;\}ﬂom ied of that defect

shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of

by Transnet in writing.

The Service Provider will not be lable to remedy any probt
madification made by Transnet to the Deliverabics, or any houl the srior auproval

of the Service Provider.

The Service Provider shall advise Transnet of thd any steps proposed by Transnet

pursuant to cavse 6.5 ahove, including but n any cost impiications

roany disruption

or delay in the performance of the Servica > Partics agree that any changes to the Services,

including the charges for the Servicesd bles for delivery of the Services, will he agreed
in accordance with the change bocedure, as set out in dause 28 SAmendiment and

Change Control].

The Service Provider warra

a) it has, using Ry most UPmte-date software available, tested for land detelsd] ot commonly

known viru W Ne Materials and for all viruses known by the Service Provider ol 1he date
Y

delivery (o Transnet, the Malerials do nol contain any trojan horse, worm,

, lrme bomb, back door, trap door, keys or other harmfu! components,

xce Provider agrees that, in the event that a virus is found, i will at its own expense use

best endeavours to assist Transnel in reducing the effect of the virus and, particularly in the
that a virus causes loss of operational efficiency or loss of data, to assist Transnet to the

same extent to mitigate such losses and Lo restore Transnetl to its original operating efficioncy.

The Service Provider underiakes to comply with South Africa’s general privacy proleclion i terms
of the Biil of Rights {Section 14] in connection with the Agreement and shall procure that its

Personnel shalt cbserve Lhe provisions of Section 14 {as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.,
the Service Provider warrants that it has taken all reasonable precautions to cnswure that, in the
ovent of a disaster, the impact of such disaster on the ability of the Service Provider 1o comply

with its obligations under the Agreement will be reduced to the greatest extent passible, and that

the Service Provider shall ensure thal il has appropriate, tested and docu FRCOVETY
arrangements in place.
see Provider

a5 of the

In compliance with the National Rallway Safety Regulator Act, 16 of 2002, the

shall ensure that the Services, 1o he supplied to Transnet under the terms and
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall

thereby adhere {as applicable] to railway safety requirements and/or regulations. Pormission for




the engagement of a Subcontractor by the Service Provider [as applicable] shall e sebiect Lo a
review of the capability of the proposed Subcontractor to comply with the specified raliway safety
reguirements and/or regulations. The Service Provider andfor its Subconlraclor shall grant
Transnel access, duning the term of Lhe Agrezment, to review any salely related aclivibies,

inctuding the coordination of such activitios across all parts of is organisation,

7 TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

GENERAL OBLIGATIONS OF TH

Transnet underiakes to promptly comply with any reasonable requesl by the Service Provider for
information, including information concerning Transnet's operations and \&véties, thal relates to

the Services as may be necessary for the Service Provider 1o perforn@ the Services, but for no

other purpose. However, Transnel's compliance with any reguest for moaggation is sufviect 1o any

internal security rules and requirements and subject to the Ly the Service Mrovider of
its confidentiality obligations under the Agreement.
The Service Provider shall give Transnel reasona fany information it renuires in

accordance with clause 7.1 above.

Subject to clause 13 [Service Providers nnetl Transnet agrees fo provide ihe Service

Provider or its Personnel such access i I facilities as is necessary Lo allow the Service

Provider to perform its obligations Agreement.

[CEGHONVTDER

The Service Provider shall;

aj

)

c)

OV and the Service Provider’s Services;

k®p full records clearly indicating alt transactions concluded by the Service Provider
relating to the performance of the Services and keep such records for al leasl b {Gve} years
from the date of each such transaction;

e} obtain, and at all times mainlain i full force and effect, any and alt licences, pormits and
the like required under applicabie laws for the provision of tho Services e
the business and activities of the Service Provider;

3] observe and ensure compliance with all requirements and obligations as set oul in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

a) comply with alt applicable envircamental legislation and regulalions, and domonstrate
sound environmenlal policies, management and performance; and

) ensure the validity of all renewable cerlifications, including bul not limited o :ls Tax

Clearance Certificate and B-BBEE Accreditation Certificate, for the disation of the
Agreement. Should the Service Provider fail to present Transnel with such rencwals as Lhey
become due, Transnet shall be entitled, in addition to any other rights and remeddies that it

may have In terms of the Agreement, to terminate the Agreement forthwith without any



It

liability and without prefudice to any caims which Transnel may have {0 dan

gansl

the Service Provider.

8.2 The Service Provider acknowledges and agrees Lhat it shall at all times:

a)

b)

d)

e)

m)

render the Services and perform all its dities with honesty and integrity;

communicate openty and honestly wilhh Transnel and demonstrate 2 commidment {o
performing the Services timeously, efficiently and to the required standards:

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence; \\

use its best endeavours and make every diiigent effort Lo meel afjreed deadlines,

treat its own Personnel, as well as all Transnet's officers, noloyoees, onts and

consuitants, with fairness and courtesy and respect fo n rights;

practice and promole s own internal policies at hibiting and preventing unfair

discrimination [as further referred to in claus 3 ity arc Diversil)
treat all enquiries from Transnel in congection'™ e Services with courtesy and respond

to all enquiries promptly and effic Where the Service Provider 5 unalde Lo comply

with the provisions of this clau 0 servi®e Provider will advise Transnel of the delay and
the reasens therefor and Transnet informed of progress made regording the

enquiry;

when requested by Qransnek rovide clear and accurate information regarding the Service

Provider's owfy pofici d procedures, exclirding Know-How and other Cenflidential

t where a non-disclosure undertaking has been entersd into belween

-

g of

ccept or offer, nor allow, induce or promole the accepltance i any
gratuity, enlicement, incentive or gifl thal could reasonably be regarded a5 bribery or an
attempt to otherwise exert undue influence over the recipient;

not mislead Transnet or its officers, employees and slakeholders, whether by acl or
omission;

not otherwise act in an unethical manner or do anything which could reasonably be
expected to damage or tarnish Transnel’s reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise uriawlus conduct of

which it becomes aware in connection with Transnet or the provision of Services.

FEES AND EXPENSES

g1 In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedulde or Work Grder.

g2 Transnet will no!t be invoiced for materials csed in the provision of the Services save for those

materials [if any] set out in the Work Grder and accepted by Transnel or i any eolevant Work

Order {which will be invoiced to Transnet at cost],
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i1

9.4

Unless otherwise agreed in & schedule or Work Order, Transnel will reimburse to ihe Service
Provider all reasonable and proper expenses incurred directly and sololy 10 connechion with the

provision of the Services, provided that all such expenses:

a) are agreed by Transnet i advance,;

) are incurred in accordance with Transnel's standard trave! and expenses policies;
<) are passed on to Transnet at cost with no administration fee; and
d) will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating lo Fees, out of pockel expenses and,

1‘3}3.}\\(;(1{}3{3 travel  and

arryma oul the Services

accommodation costs, wili provide the detail for each of the Personne

and incurring the expenses, and the Tax invoice will, where approtRgLe, AT as A
separate item,

INVOICING AMD PAYMENT

10.1  Transnet shall pay the Service Provider the amount ed in the relevant schedide or Work
Order, subject to the terms and conditions of U Agreement.

10.2  Transnet shall pay such amounts to the vider, upon receipt of a corradt unclispltedd
Tax Invoice together with the suppg umentation as specified in the Work Ordar appended
hereto, once the undisputed or such portion of the Tax Inwn
undisputed become due angfpayan he Service Provider for the provision o
terms of clause 10.4 below.

10.3 Al Fees and other ayahie under the Agreement are exclusive of VAT, which wili be payable
at Lhe applicab.

10.4 led for in the Work Order{s) appended to the Agreement, Tax Invoices

together with a month-end statement. Payment agamst sich month-end

b the payment of any Tax Invoice, or any part thereof which is nol i dispute, s ol made in

ordance with this clause 10, the Service Provider shall be entilled o charge intorest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

period from the due date of payment unti the outstanding amount is paidl.

FEE ADJUSTMENTS

1.1

1.2

Fees for Services rendered in terms of the Agreement shall be subject Lo review as indicaled in

the Work Order{s} annexed hareto from time o Lime,

No less than 2 [two] months prior to any proposed Fee adjustment, tho Part SUTCNICE
negotations for Fees for the next period or as otherwise indicated and appendod herelo

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be eatitied to submit this matter to dispute resolulion in accordance with

clause 25 of this Master Agreement [Disputfe Resolution].




12 INTELLECTUAL PROPERTY RIGHTS

12.1

12,4

Title to Confidential Information

a)

b}

dj

Transnel will retain all right, title and interest in and to its Confidential Infarmation and
Background Inteflectual Property and the Service Provider acknowledges (hal L has no
claim of any nature in and lo the Confidential Information and Background Intellectual
Property that is proprietary to Transnet, For the avoidance of doubt, all the Service
Provider's Background Intellectual Property shal remain vesled i the Service Brovider.

Transnel shall grant to the Service Provider an irevocable, u“‘\ freo, non-exelusive

‘

licence fo use Transnet’s Background Inteflectual Property onlyQo® the Permitiod ©

urpose,

The Service Provider shall grant to Transnet an irr oyalty freo, non-oxciusive

licence to use the Service Providers Backgroun Property for the Permitiod
Purpose. This licence shall not permit Transng iconse 1o othoer partics,

The Service Provider shall grant Transnet ¥ G the Service Provider's Background

Intellectual Property on terms which siRll be bona fide negotiated between the Rarties for

the purpose of commerciatly ex; e Foreground Intellectual Property, to the extent

that such access is required.

Title to Intellectual Property|

d)

to Foreground Intellectual Property propared, conceivad

Provider, its researchers, agenls and empiovess shall vast in

nteflectual Property, The Service Provider shall nol al anv Uime during
rmination or cancellation of the Agreement dispute ihe validity or
of such Foreground Inlellectual Property, or cause to oe done any act or

nytgw contesting or in any way impairing or tending o impair any parl of that right, fitle

{interest to any of the Foreground Intellectual Property and shall nol cour or assist
any person Lo do so.

]

Transnet shall be entitled to seek protection in respect of the Foreground inletleclual

v oand the

Property anywhere in the world as it shall decide in its awn absclute liscre
Service Provider shall reasenably assist Transnet in altaining and mamtaining protection of
the Foreground Tntellectual Property.

Where the Foreground Intellectual Property was created by the Service Provider or its
researchers, agents and employees and where Transpet elects not Lo exercise iis option to
seek protection or decides to discontinue the financial support of the prosecut:on or
maintenance of any such prolection, Transnet shall nolify the Service Provider who shall

sich

aQirstain

have the right of first refusal to file or continue prosecution or

cLuak

applications and lo maintain any prolection issuing on the Foregre
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider o Transnet, over and

above the sums payable in terms of the Agreement. The Service Provider undertakes to



12.3

12.4

12,5

sign all documents and do all things as may be necessary to effect, record and perfect the

assignment of the Foraground Intellectual Properly to Transnel.

e} Subject to anything contrary contained in the Agreement and/or the prior wrillen consent
of Transnet [which consent shall not be unreasonably be withheld oy delaved], the Service
Provider shall under no circumstances be entitled as of right, or to claim tha nght, 1o use

Transnet’s Background Intellectual Property and/or Foreground Intelectisal i

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the oreground intelectual

eWulting from the use of

[

Property, and any and all new inventions or discoveries, hased on or

Transnel’s Background Intellectual Property and/or Confidential | ion shall be exclusively

owned by Transnet. The Service Provider shall disclose omptly W Transonet  all such

<. The

improvements, developments, adaptations and/or modiff ions or discove
Service Provider hereby undertakes to sign ol documegts Fthings as may he necessary

ents, developments

to effect, record and perfect the assignment of 5U4

shali

1wl and the Service

and/or maodifications, inventions or discovesg

reasonahbly assist Transnet in attaining, maigl or documenting awnership and/or protection

tnauthorised Use of Confide qation

The Service Provider shall n Ny parly to act on or use in any way any Confidential

-

information belonging to Fansnel cther or not such party is aware of such Confidential

Information, and shalgorom| tify Transnel of the information if it becomes aware of any

| provide Transnet the information with such assisiance o= Transnet

hsnel's cost and gxpense, to prevent such third parly Trom o acling.

Unauth se of Intellectual Property
a) e Provider agrees to notify Transnet in writing of any conflicting weos of, and
lic8tions of regislrations of Patents, Designs and Trade Marks o any act of
infringement, unfair competition ar passing off involving the Intellectual Proporty of
Transnet of which the Service Provider acquires knowledge and Transnot shail have the
right, as its own oplion, to proceed against any party infringing its Inteflectual Froperty.

b} it shall be within the sole and absolute discretion of Transnet to determine wihal slens shall
be taken against the infringer and the Service Provider shall co-operale By 1 ransnet,
at Transnel's cost, in whatever measure including legal action Lo bring any miringement of
ilegal use to an end.

c) The Service Provider shall cooperate lo provide Transnet promplly with aff relevant
ascertainable facts.

& If proceedings are commenced by Transnet alone, Transnet shall be responsible for all

expenses but shall be entitled to all damages or other award arsing ol of such

vl be

proceedings. If proceedings are commenced by both Parties, both

responsible for the expenses and both Parlies shall be entitled o dama: ner award

arising out of proceedings.
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SERVICE PROVIDER'S PERSONNEL

13.

1

13.2

13.3

13.5

14,

2

o]

The Service Provider's Personngel shall be regerded at all times as employees, agonts or
Subcontractors of the Service Provider and no relationship of employer and employee shall anse
hetween Transnet and any Service Provider Personnel under any circumstances regardless of the

degree of supervision that may be exercised over the Persennel by Transnel,

The Service Provider warrants that all its Personinel will be entilled (o wark in South Alvicn or any

other country in which the Services are to be performed.
The Service Provider will ensure that its Personnel comply with all 1’@35;01“5‘ reguiremesls made

known to the Service Provider by Transnet concerning conduct al any@ r3nsnet pramises or any

other premises upon which the Services are to be performed [inch it nol limited to security

accordance with these requirements.

Transnet reserves the right Lo refuse to admit or o

opinion of Transnet, be undesirable or v N csents a threal to confidential

provided that Transnet notifies { Orovider of any such refusal [with reasons why], The

reasonable excusion of an fual from such premises shall not relicve the Service

Provider from the performa e obligations under the Agreement.

The Service Provider Qrees use all reasonable endeavours to ensure the continuity of its

Personnel assigne armn the Services. If any re-assignment by the Service Prowvider of those
or if Transpel advises that any such Personnel assigned are o any rospect
ing where any such Personnel are, or are expecled o be o have been

Cob pquivaiont

riod, lhen the Service Provider will promptly supply a replacem
d €xperience, and any such replacement shali be approved by Transhel prior o

mendinig provision of the Services, such approval not {o be unreasonabily withheld or delayed.

ON OF LIABILITY

QM.!E Neither Party exciudes or limits liability to the elher Party for:

a) death or personal injury due to negligence; of
b fraud.

The Service Provider shall indemnify and keep Transnel indemnified from and :

damage to any Transnet property [whether tangible or intangible] or any olhel
damage suffered by Transnet to the extent thal it resuits from any act of or omission by the
Service Provider or its Personnel in connoaction with the Agreement. The Service Frovider's hability
arising oul of this clause 14.7 shall be limited to a maximum amount payable in respect of any
one occurrence of a series of related occurrences in a single calendar year, such amaonl o be

agreed in writing by the Parties.

Subiect always to dauses 14.1 and 14.2 above, tho lizhility of either the Sonvce B

Transnet under or in connection with the Agreement, whether for negligence, nusrey

o b e os

hreach of contract or otherwise, for direct loss or damage ansing out of each Defauw



related Defaults shall not exceed 100% [cne hundred per cent] of the Feeos paid under the
schedule or Work Order to which the Delauli(s) relates.
14,4 Subject to clause 14.1 above, and excepl as provided In clauses 14.2 and 4.3 above, 0 ng event

shall either Party be liable to the other for indirect or consequential foss or damage or including

indirect or conseqguential foss of profils, business, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as @ resull of third parly claims.
14.5 I for any reason the exclusion of hability in clause 14.4 above is void or unenforcoablo, oither
Party’s total liability for alt loss or damage under the Agreement shall b\a>> provided in clause

14.3 above.

1 respect of

14.6  Nothing in this clause 14 shall be taken as limiting the Hiability of 1

clause 12 [intellectual Property Rights] or clause 16 /Confiden

15 INSURANCES

5.1 Without #imiting the liability of lhe Service Providd

rson and damage to property. The levet of

, on an annual basis, lo cnsure s adequacy,

15.2  The Service Provider ¢hall ar Zinsurance with repulable insurers and wilt produce (o Transnet

evidence of the Qg of the policies on an annual basis within 30 [thirly] days alter date of

ehy undertake the following, with regard to Confidential Information:

to divulge or disclose to any person whomsoever in any {fonm or manner whalsoever,
either directly or indirectly, any Confidential Information of the olher, wilhout the prior
written consent of such other Party, other than when called upon to do o in accordance
with a statute, or by a courl having jurisdiction, or by any olher duly auithorsed and
empowerad avtherity or official, 10 which event the Party concerned shalf do what is
reasenably possible to inform the other of such a demand and each shall assist the other in
seeking appropriale relief or Lthe instituting of 2 defensive action Lo protect the Confidential
Information concemed;

b} not fo use, exploit, permit the use of, directly or indwectly, or in any ofthor manner
whatsoever apply the Confidential Information, disclased to it as a result of the Agreement,
for any purpose whatsoever other thon for the purpose for which it v disclosed or
otherwise than in stricl compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any «ind of any part
of the disclosed Canfidential Information, withoul the prior written consent of such other
Party, except when reascnably necessary for the purpose of the Agreemionl, ny which case

such copies shail be regarded as Confidential Information;




16.2

hy

) a
nfifential Information has been disclosed as soon as practicable after such disclosure;
; each Parly shall ensure that any person o entity to which it discloses Confidential
% Information shadl observe and perform all of the covenants the Party has accentod in the

k)

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-comnilation, including software or hardware discinsed and
shall nol analyse any sample provided by Transnet, or olherwise delomipg the
composition or structure or cause o permit these fasks fo be carried cut exropt 1n the
performance of its obligations pursuant to Lthe Agreement;

not to exercise fess care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own compelitive, sensitive or Confidentiat Tnformation;
Confidential Informalion disclosed by either Party to the other o ‘ cither Party to any

other party used by such Party in the performance of the AgrecieM, shall be deall with as

“restricted” or shall be deall with according to any other apg L lovel of conlidentialily

Yoy concarmnod

any® other parsen subjcct o their

the Parties shall not make or permii {0 be

control, any public statements or issue press or disclose Confidential information

with regard to any matter related lo tH§ Agree unless written authorisation to do so

has first been cbtained from the Pa Bl disclosing such information;
each Party shall be entitled to = such aspects of Confidential information as may be
relevant to one or more {g v Mealified employees or consultants of the Party who are

on for the

required in the coug juties ta receive the Confidential Informa

hal the employee or consultant concomed has o legstimnte

interest thereifgand TM0nv 1o e oxiont necessary for the Permiiod o

informed b\Ng Nty of the confidential nature of the Confidentinl informs

shalt notily the cther Party of the name of each person or entity Lo whom any

Agreement as if such person or entity has signed the Agreement. The Parby discizaing
Confidential Information shall be responsitle for any breach of the prowvisions of the
Agreement by the person or entily; and

each Party may by written nolice Lo the other Party specify which of the Party’s employees,

officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Tnformation in Lhis clause 16 shall not apply

where:

a)

b)

a Party can demonsirate that such information is already in the public domain or becomes
available to the public through no hreach of the Agreement by that Party, o s Personnel;
or

was rightfully in a Farty’s possession prior 1o receipl from the other Parly, as proven By the

31 ar iy of

first-mentioned Party’s written records, without an infringement of an ol

confidentiality; or
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18

<) can be proved to have been vightfully received by a Parly from a rard parly walhoul a
breach of a duly or obligation of conflidentiality; or

d) is independently developed by a Party as proven by s writlen records.

16,3 This clause 16 shall survive terminalion for any reason of the Agreement and shail remiain i

and effect from the Commencement Date of the Agreement and 5 [five] years after the

termination of the Agreement. Upon termination of the Acreement, all documentst
the Service Provider by Transnet pursuant to the Agreement shall be refurned o Transnet
including, without limitation all corporate identity equipment iﬂcludm\d«—)(;, Bincks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERYICES

Should the Service Provider fait or neglect to execuio the work or to CrVICE, a5

required by the terms of the Agreement or Wark Order, Trans ancet the Agreamoent o Work
Order in so far as it relates to the unexecuted work or reje

the provision of any remaining commitment shali remajn sul

TERM AND TERMINATION
18.1  Notwithstanding the date of signa 2f, the Commencement Date if the Agreomiont is [ =]

and the duration shall be for a1} | menth period, expiring on [ ® |, unless:

o) the Agreement is tefinatedyDy either Party in accordance with the provis

nasincorporated

18.2  Either terminate the Agreement forthwith by notice in writing to the olher Party where

Party has committed a material Default and, where such Default is capable of romedy,
to remedy such Defaull within 20 [thirty] days of receiving notice spocifying the Defauit
equiring its remedy.

Either Party may terminate the Agreement forthwith by notice in writing o tho ather Parly when
the other Party is unable to pay its debls as they fall due or commits any ach or omiszion which

ncled

would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 {as may

-

from time to time], or if any action, application or proceeding is made with regard o it fos

a) a voluntary arrangement ar composition or reconstruction of its debls;
b} its winding-up or dissoiution;
o) the appointment of a liquidalor, trustee, receiver, administrative re
or
) any simitar action, application or proceeding in any jurisdiction o which i is suiect,

18.4  Transnet may terminate the Agreement at any time withiy 2 [lwo] months of bocoming aware of

a change of controt of the Service Provider iy nolice in writing Lo the Sernvic cip. For the

purpases of this clause, “control” means the right to direct the affairs of a company ther by

ownership of shares, membership of the board of directors, agreement or otherwise,
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185 Transnet may cance! any schedule or Work Order hereto ab any timo an giving ih
Provider 30 [thirty] days' written notice.
18.6  Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30

[thirty] days prior written notice thereof to the other Party,

CONSEQUENCE OF TERMINATION

)

19.1  Termination in accordance with clause 18 /Term and Termination] shall nol prejucice or alfect any

vl ali

right of action or remedy which shall have accrued or shall thereafter accnﬂm either |
R AR IR TR I

provisions which are to survive the Agreement or impliedly do so sl and in
effect,
il immodiately defiver

19,2 On termination of the Agreement or a Work Order, the Servigg Provider

up, and procure thalt its Personnel will immediately deliver { snet, alf Deliverables and

property belonging to Transnel jor, in the event of te of a Work Order, such as is
refevant to that Work Order] which may be in 859 of, or under (he conitol of the

Service Provider, and certify to Transnet iin wrigng th as been done.

19.3  To the extent that any of the Deliverable property referred to in clause (9.2 above are in

electronic form and contained on non; §urovide

Transnet with unencrypted copig dostroy

and deiete copies so held.

194
hat a Work Order s terminated by Transnet under clause 185
Transnet will pay o the Service Provider all outstanding Fees

up omntit

lagally to pay, in which case, on delivery of such goods or materials, the 2 Provider

wig pr ty deliver such goods and materlals to Transnet or as it may direct.
rovisions of clauses 0 /Defuntions), © [Warranties), 12 [Inteffectuai Property fighls) 14
W imitation of Labiity] 16 [Confidentialily, 19 [Consequence of Terminalionj, 2% [lispute
Resolution] and 29 [Governing Law] shall survive termination or expiry of the Agreemaent.
19.6 If either Party {the Defaulting Party] commits a material breach of the Agrecment and lails o

remedy such breach within 30 [thirly] Business Days of written notice thereaf, the other Party

e
{

meries

[hercinafter the Aggrieved Party], shall be entitled, i addition to any other right

that it may have in lerms of the Agreemenl, o lerminate the Agrecment fontl Ot any

¢

for damages

fiability and without prejudice to any claims which the Agarieved Party may have
against the Defauiting Party,
19.7  Should:
a) the Service Provider effect or attempt to effect a compromise or compasition with its
creditors; or
B) either Party be provisionally or finally liquidated or placed under judicial managemaent,

whether provisionally or finally; or



9] either Party cease or threaten to cease to carry on its normal line of busmess or default or

igsian

threaten fo default in the payment of its Habilities generally, or comrmit any &
which would be an acl of insolvency in terms of the Insolvency Aci, 24 of 1936 [as may ba

amended from time to time];

then the other Party shall be entitled, bul nol obliged, to terminate the Agrecmont on written
notice, in which event such termination shall be without any Habiity and wilhou! prejudice Lo any

claims which either Party may bave for damages against the other,

20 ASSIGNMENT \\
el

Neither Party may assign the benefit of the Agreement or any interest herot roexcept with thoe prior

assi or aovale the

Agreement to any third parly, the Service Provider agrees that it sha : wthinind or delay

its consent to such assignment or novation and that it shali only C . recover from Transnet any

reasonabie legal costs incurred by it as a direct result of suck ent or novation,

21 FORCE MAJEURE

211 Neither Party shall have any claim against her Party arising from any failure or dalay in the
performance of any obligation of eit} @ act of force
majenre such as acts of God, § aovernment
action, laws or regulations, rj SCOntinUance

nd to the extent that the performance of obligations of either

ed by virtue of the aforegoing, any period stipulated for any such
nably extendecd.
all reasonable stops by whatover lawful means that are avaiable, (o resume

e Agreement in order to accommodate the new crcumstances causad by

pure, IF o Party fails o agree to such modifications proposed by the ather !

ity within

ety] days of the act of force majeure first occurring, either Party may thereafier tarminate

e Agreement with immediate notice.

QZ EQUALITY AND DIVERSITY
22.1  The Service Provider will not victimise, harass or discriminate against any emptoyee of eithar Party
to the Agreement or any applicant for employment with either Party to the Agreemeanl due to their
gender, race, disability, age, religious belief, sexual orientation or parl-time status, This provision
applies, but is not limited to empioyment, upgrading, work environment, demotion, transfer,

recruitment, recruitment advertising, Lerminalion of employment, rates of pay or slho

compensation and selection for fraining,
22.2  Both Partlies to the Agreement undertake that they will not, and shall procure that tls employees,
agents and Subcontractors will not breach any applicablie discriminatior logisiation and any

amendments and re-enactments thereof.




23 NON-WAIVER

23.1 Failure or negiect by either Parly, at any time, to enforce any of the provisions of {

shall not, in any manner, he construed o boe a waiver of any of that Party's ¢ b regard

and in terms of the Agreement.
232 5uch failure or neglect shalt not, in any manner, alfect the continued, unallerod vaidity of the

Agreement, or prejudice the right of that Parly to institule subseqguent action.

24 PARTIAL INVALIDITY

L\u‘b or shatl be required

to be medified, the validity, legaiity and enforceability of the remaining [ovilens shall nol be affected

If any provision of the Agreement shall be held to be invalid, iltegal or unenfor

thereby.

25 DISPUTE RESQLUTIOM

25.1 Should any dispute of whatscever nature arise belgl

dispute arising.

25.2 [f the dispute has nol been resoived
dispute to AFSA and notify the ity accordingly, which proceedings shali e held in
Johannesburg.

25.3  Such dispute shall be final v accordance with the rules of AFSA by an arbiiraler or

25.4

irrevocable consent by the Parties 1o any pro

erlings oy Lo hareof,

hall be entitied to withdraw from Lhe provisions of this clause or claim

5 clauSe 25 shall not preciude either Party from secking urgent relicl in a courl of sppropriate
iction, where grounds for urgency exist.

25,
ADtESSES FOR NOTICES
a,

~ 26.1  The Parties to the Agreement select the physical addresses and facsimile numbers, os detailed
hereafter, as their respective addresses for giving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shail be entitled to substitule such other

address or facsimile number, as may be, by writlen nolice to the other:
i) Transnet
(i) For legal notices: fw]
Fax No, et

et

Altention: begal Department



{ii} For commercial notices: [w]
Fax No. [e]
Attention: [#]
b) The Service Provider
(i For iegal notices: [#]
Fax No. [@]
Attention: [ \\
(i) For commercial notices: [ %]

Fax No. @]

26.2  Any nolice shall be addressed 1o a Parly at its phy! ess or deliversd by ar spnt By
facsimile.

26.3  Any notice shall be deemed to have beg

natice shall be confirmed by prepaid registerad posl on the

date of dis such fax, ar, should ne postal facilities be available on thal dale, on the

27 EMENT

> grties hereby confinm that the Agreement replaces all other agrecments which exist or may
ve existed in any form whatever between them, with regard 1o the subject matter dealt with in
. the Agreement, including any annexures, appendices, schedules or Work Crder{s) appended

« hereto.

28  AMENDMENT AND CHANGE CONTROL

28.1  Any requirement for an amendment or change to the Agreement or to a Work Order shai only be
valid if it is in wriling, signed by both Partics and added Lo the Agrecmoent as an oddendum
hereto.

28.2  In the event the Parties cannot agree upon changes, the Parties shall in good faith seck 1o agree

any proposed changes using the dispute resolution procedures in dause 25 [Evspite Resaiulion|.
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GOVERNING LAW
The Agreement is exclusively governed by and construed in accordance wilh the faws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.
29.1 <Change of Law
in the Agreement, unless the context otherwise requires, references o a stalutory provision

incude references to that statutory provision as from time to lime amended!,

enacted and any regulations made under H, pravided that in the even! thal the amendment,

extension or re-enactment of any statutory provision or introductioy ‘f Ay now slatglory

provision has a material impact on the obligations of either Party, tig

good faith fo agree such amendments to the Agreemenl as

warranties, or other terms and conditions, cither Party_ma v yave the matler determined in

accordance with clause 25 [Dspute Resoluton] aba

COUNTERPARTS
The Agreement may be signed in any number wstitute
one and the same instrument. Either B enter into the Agreement Dy signing any such

counterparl.

Pleleigiolelylsly





