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SECTION 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [Hand deliver or courier]
CLOSING VENUE: The Secretary, Transnet Freight Rail, Acquisition Council, Tender Box on the
Ground Fioor, Inyanda House 1, 21 Wellington Road, Parktown

1 Responses to RFQ

Responses to this RFQ [Quotations] must not include documents or referencenrelating to any other
quotation or proposal. Any additional conditions must be embodied in an accompanying letter.

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government’s Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to do business with local business enterprises who share these
same values. As described in more detail in the attachéd B-BBEE Claim Form Transnet will allow a

“preference” to companies who provide a valid B-BBEE Verification Certificate.

The value of this bid is estimated to exceed R1 000 000 (ail applicable taxes included); and therefore the
90/10 system shall be applicable.

Respondents are required to complete Annexure A [the B-BBEE Preference Point Claim Form] and submit it
together with proof of their B-BBEE Status as stipulated in the Claim Form in order to obtain preference
points for their B-BBEE status.

Note: Failure to submit a valid and original B-BBEE certificate or a certified copy thereof at the

Closing Date of this RFQwill result in a score of zero being allocated for B-BBEE.

3 Communication

Respondents are warnéed that a response will be liable for disqualification should any attempt be made by a
Respondent ejther directly or indirectly to canvass any officer(s) or employee of Transnet in respect of this
RFQ betweerthe'closing date and the date of the award of the business.

A Respondent may, however, before the closing date and time, direct any written enquiries relating to the

RFQ to the following Transnet employee:
Name: Mohale Rapetswa Email:  mohale.rapetswa@transnet.net
Telephone: 011 584 0944

Respondents may also, at any time after the closing date of the RFQ, communicate the following individuals

on any matter relating to its RFQ response:
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Name Email address Telephone Fax

Lolo Sokhela Lolo.sokhela@transnet.net 011 544 9494 011 774 9186

Thuli Mathebula Thuli.mathebula@transnet.net | 011 544 9497 011 774 9129
4 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national and

local laws and regulations.

5 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

6 Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

7 Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

8 Binding Offer

Any Quotation furnished pursuant to this Requestsshall be deemed to be an offer. Any exceptions to this

statement must be clearly and specifically indicated.

9 Disclaimers

Transnet is not committed to any course of action as a result of its issuance of this RFQ and/or its receipt of
a Quotation in response to it. Please note that Transnet reserves the right to:
modify the RFQ’s goods / service(s) and request Respondents to re-bid on any changes;

e reject any Quotation which doesnot conform to instructions and specifications which are detailed
herein;

° disqualify Quotations submitted after the stated submission deadline;

) not necessarily‘acceptthe lowest priced Quotation or an alternative bid;

) reject allQuotations, if it so decides;

° placen ordenin connection with this Quotation at any time after the RFQ’s closing date;

. award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

° split the award of the order/s between more than one Supplier/Service Provider should it at Transnet’s
discretion be more advantageous in terms of, amongst others, cost or developmental considerations ;
or

o make no award at all.
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Should a contract be awarded on the strength of information furnished by the Respondent, which after
conclusion of the contract, is proved to have been incorrect, Transnet reserves the right to cancel the
contract.

Transnet reserves the right to award business to the highest scoring bidder/s unless objective criteria justify
the award to another bidder.

Transnet reserves the right to conduct Post Tender Negotiations (PTN) with selected Respondents or any
number of short-listed Respondents, such PTN to include, at Transnet's discretion, any evaluation criteria
listed in the RFQ document.

Should the preferred bidder fail to sign or commence with the contract within a reasonable period after being
requested to do so, Transnet reserves the right to award the business to the nekt highest ranked bidder,
provided that he/she is still prepared to provide the required goods at the quoted=price.

Transnet reserves the right to lower the threshold for Technical from 75%to 70% if no Bidders pass the

predetermined minimum threshold.
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10

Specification/Scope of Work

1. GENERAL DESCRIPTION OF THE SERVICES

10.1

10.2

Employer’s objectives

The Employer’s objective is to enter into a contract with a Consultant to provide Professional Services for the
train simulation on the proposed Transnet Rail infrastructure for Tambo Springs Exchange Yard, that is
planned to be situated on the existing rail line between Glenroy rail station and Zonkizizwe rail station, and
the rail infrastructure between Tambo Springs and Kimberly Yard via Klerksdorp rail station

Transnet wishes to procure the Professional Services of a Consuftant to conduct a yard simulation of this
proposed yard and train simulations on the rail section between Tambo Springs and Kimberly Yard.

For the yard simulation, the aim is to validate and optimise the proposed yard configuration, define the yard
operational process times, and to determine the investment breakpoint for the yard expansion according to
the projected volumes.

For the main line simulation between Tambo Springs and Kimberly Yard, thesaim is to determine the
available train slots required to achieve the container train volume growith=profile.

The outcome of the simulation will be a detailed report with simulation, results, detailing scenarios as
described in section 1.9 of this document.

The Services to be provided by the Consultant shall generally be described by the following main activities:

a) Simulation of the operations processes of container trains:within the proposed Tambo Springs Exchange
Yard based on interface parameters.

b) Simulation of the main line trains on the sectionsbetween Tambo Springs and Kimberly Yard to confirm
that there is sufficient capacity and to identify any infrastructure requirements to achieve the projected
volume growth.

¢) The Consultant is further required to develop scenarios that demonstrate volume increase in
determining the breakpoint for the yard extension and main line.

d) The Consultantis required to submit reports as hardcopies (one copy) and softcopies to the Employer.

The Consuftant shall undertake the “services with the clear understanding that they are acting as an
Employer’s representative and‘therefore be fully aware and knowledgeable with respect to Transnet business
requirements, policies and“procedures. The Consuftant shall comply with the relevant policies and
procedures applicable to Transnet as updated from time to time including PLP provisions.

The Consultant is furtheryrequired to provide a detailed cost breakdown, to clearly state all assumptions, to
reference all regulations)and standards on recommendations, scope and designs.

Project Background

The Tambe,Springs Intermoda! Hub is planned to integrate all aspects of warehousing, distribution,
manufacturingyand shipping industry. Tambo Springs Exchange Yard is meant to create rail access to the
terminal yard from Transnet’s existing rail infrastructure. Tambo Springs Exchange Yard will also function as
a traction change yard aimed at supplying the proposed terminal yard with diesel hauled container trains.

Container trains from the port at Coega is expected to terminate at this exchange yard after traversing the
Cape Corridor via Klerksdorp. The section between Kimberly and Coega has been simulated under the
“Manganese 16mpta” project and will not be required for simulation in this project.
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Container trains from Port of Durban is also expected to terminate at this exchange yard after traversing the
Natal Corridor. This corridor will not be simulated in this project as a previous study will be referenced.

The rail infrastructure will be developed in phases according to the forecasted ramp up volume profile as
shown in table 1 below.

2018-2022 2022-2027 2027-2037 2037-onwards
Total Capacity 143 000 197 000 255 000 560 000
(TEV)
Throughput 71 500 98 500 127 500 280 000
direction (TEU)

Table 1: Forecasted volume ramp up profile

The proposed Tambo Springs Intermodal Hub is shown below in figure 1, with the k lines depicting the
existing rail infrastructure.
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Figure 1: Prop Springs Intermodal Hub

10.3 Project ph and locations
Q
o Stage 1 will enable 50 wagon container trains to achieve 143 000 TEU's
¢ Stage 2 will enable 75 wagon container trains to achieve 197 000 TEU's

e Stage 3 will enable 75 wagon container trains to achieve 255 000 TEU's
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104

10.5

10.6

10.7

10.8

Submission of proposals
In addressing the Empiloyers requirements the Consultant is required to submit a detailed proposal for the

simulation.

The submittal of proposals by the Consultant will be evaluated and awarded in accordance with the internal
approval processes. The evaluation therefore shall be based on a number of criteria for the project to

commence.

In response to the submission, the Employer seeks to evaluate and determine whether the proposals by the
Consultants would yield sufficient information that can be used for engineering of the infrastructure required’

to meet the business needs.
Award of the contract

The Employer does not expect delays in the approval and awarding of the contractsto the preferred Service

Provider for this contract.

Description of Professional Services
In the fulfilling of the Employer’s requirements and in acting as an Employer’s representative the Consultant
is required to declare and state all limitations and challenges that are not identified in the scope.

The Consultant shall propose skilled staff with relevant /experience to be formally mobilized in order to
ensure that the deliverables are met. Furthermore, the Employer (including owner’s representatives) and
Consulftant shall agree on the key deliverablesqand project timelines.

The Consultant shall submit with his/her proposal”an activity schedule which identifies all the deliverables
and resources to be deployed by the, Consultant. Where items have not been identified in the activity

schedule, it is deemed to be included,in‘the Consuitant’s prices.

All relevant policies, regulations,ystandards and procedures documents shall be made available to the
Consuftant upon request. It is expected that the accountable resource allocated to this project from the
Consultant be a certified PRENg or Pr Tech Eng. It is expected that the accountable resource allocated to this
project from the Caegsultant has completed at least 3 separate rail simulation projects in the past. In
addition, the €onsw/tant shall demonstrate that the simulation modelling tool to be used has a proven track

record and’is applicable for this project.

Scope exclusions

The following sections of rail infrastructure are excluded from this scope of works:
e Natal Corridor
 Kimberly to Coega

e  Private Sidings

Project scope
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The Consultant is required to simulate train operations on the proposed infrastructure for Tambo Springs
Exchange Yard and the main line between Tambo Springs and Kimberly Yard.

The aim of the simulation is to:

a) Validate and optimise the proposed exchange yard layout.

b) Determine the operational processes times of container trains within the proposed Tambo Springs
Exchange Yard based on interface parameters.

c) Test the sensitivity of the yard based interface parameters

d) Develop scenarios that demonstrate the volume increase in determining the breakpoint for the yard
extension

e) Determine the rail capacity along the route from Tambo Spring to Kimberly*Yard.
f)Determine the stability of the train timetable between Tambo Springs and Kimberly Yard
g) Determine the infrastructure requirements, if any, between Tambo Springs-and Kimberly Yard.

10.9 Project Inputs

The Consultant should note the following information as inputs to the fodel:

2018-2022 2022-2027 2027-2037
Total Capacity (TEU) 143 000 197 000 255000
Throughput direction (TEU) 71 500 98 500 127 500
Wagons per day 105 144 187
Wagons per train 50 75 75
Locomotives per train 3 4 4
Trains per day 2.1 1.9 2.5
Design capacity (Average train/day) 2.5 2.3 2.9
Length of train (m) 779 1159 1159
Number of lines 4 4 4
Table 2: Exchangé yard requirements
Train Configuration Loaded
(i) Scenario 1
o  Alltrains from Coega'as per the Volume growth profile
e  Starting with 3 x50 wadon trains
e  Air brake
e  Starting with 3 x318 E Locomotives
(ii) Scenario 2
e Al trains from Coega as per volume growth profile
e  Starting with 3 x 75 wagons
e  Air brake
o  Starting with 4 x 18 E Locomotives
(ii) Scenario 3
s All trains from Durban as per the volume growth profile
e  Starting with 3 x 50 wagon trains
o  Air brake
Respondent’s Signature Date & Company Stamp
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e Starting with 3 x 18 E Locomotives
(iv) Scenario 4

Combination of train from Coega and Durban as per volume growth profile
75 wagons trains and 50 wagon trains

Air brake

18 E Locomotives

Track Layout

The proposed track layout of the yard is shown below in figure 2 below:

To Tambo Springs To Glenro

e AElls Ak A B 1

o L D e

e L T )

Figure 2: Exchange (Arrival/Departure) yard layout Q

The focus of this simulation is the Arrival/Departure Exchange Yard)and the rail infrastructure between
Tambo Springs and Kimberly Yard as shown in below.

A Q)
e . 3 Blinkpan i

‘i .|[.-n:...—;- |

Figure 3: Routing from Tambo Springs to Kimberly Yard
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The private siding is not be simulated, however, interface operational parameters will have to be determined
by optimising the operations in the Arrival/Departure yard. The intention is to design the exchange yard such
that the gradient will be as flat as possible. 1:12 turnouts wilt be used for all turnouts in the yard.

Signalling logic
Colour light signalling system is in place for traffic from Natal Corridor and Cape Corridor. The signalling

system to be deployed at Tambo Springs Exchange yard will be local authority with signals in the yard for
arrival and departure of trains onto the main line.

Electrical configuration

The exchange yard will be electrified to facilitate traction change, from electrical to diesel, before consists are
hauled into the terminal yard (non-electrified)

10.10 Deliverables

Simulation model incorporating the scenarios as described in section ‘1.8 and 1.9 of this document. It is
expected that the simulation report and findings be delivered within 10 weeks from award from of contract.

10.11 Interfaces/interdependences

For inputs to the simulation, the Employer shall/facilitate ‘interfaces and engagements with the relevant
stakeholders where applicable, for any clarity and information purposes. The employer plans to have all input
data such as, network configuration, current trains and configuration, and service designs readily available
before the award of the contract.

Transnet urges its clients, suppliers and the general public to report any fraud or corruption to

TIP-OFFS ANONYMOUS: 0800 003 056
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Returnable document

RFQ FOR THE PROVISION OF: TAMBO SPRINGS EXCHANGE YARD SIMULATION FOR A
PERIOD OF FIVE (05) MONTHS.
CLOSING VENUE: TRANSNET FREIGHT RAIL INYANDA HOUSE 1, 21 WELLINGTON ROAD,
PARKTOWN, JOHANNESBURG
CLOSING DATE & TIME: 02 AUGUST 2016 AT 10:00AM
VALIDITY PERIOD: 30 NOVEMBER 2016

Evaluation Criteria

SECTION 2
EVALUATION CRITERA AND RETURNABLE DOCUMENTS

Transnet will utilise the following criteria [not necessarily in this order] in.choosing a Supplier/Service

Provider, if so required:

Criterion/Criteria

Explanation

Administrative

Completeness of response and returnable.decuments:

responsiveness Submit CV’s of key accountable resource dedicated to the project.
Substantive Prequalification criteria, if any, must be met and whether the Bid materially
responsiveness complies with the scope and/orspecification given.
e  Certified Pr Eng./Pr Tech Eng
Functionality

Threshold 75%

Number of rail\simulations completed by accountable resource in this

Work plan'for the delivery of simulation
Time tequired to complete the simulation
Applicability of the simulation tool

Final weighted
evaluation based
on 90/10
preference point

e  Pricing and price basis [firm]

¢ ¢ \B-BBEE status of company - Preference points will be awarded to a bidder for
attaining the B-BBEE status level of contribution in accordance with the table
indicated in Annexure A: B-BBEE Claim Form.

Validity Period

Transnet desires a validity period of 90 [ninety] Business Days from the closing date of this RFQ.

This RFQ is valid until 30 November 2016.

Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

Respondent’s Signature
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YES D NO |:

4q Returnable Documents

Returnable document

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables
below.

All Returnable Sections, as indicated in the header and footer of the relevant pages, must be
signed, stamped and dated by the Respondent.

a) Respondents are required to submit with their Quotations the mandatory Returnable
Documents, as detailed below.

Failure to provide all these Mandatory Returnable Documents af'the Closing Date and
time of this RFQ will result in a Respondent’s disqualification. Respondents are
therefore urged to ensure that all these Documents are returned with their Quotations.

Please confirm submission of these mandatory Returnable Documents by'so indicating [Yes or No]
in the tables below:

Submitted
Mandatory Returnable Documents [Yes or

No]

SECTION 2 : Certified Pr Eng./Pr Tech Eng
SECTION 3 : Quotation Form

b) In addition to the requirements of section(@)above, Respondents are further required to submit

with their Quotations the following essential Returnable Documents as detailed below.

Failure to provide all these\Returnable Documents may result in a Respondent’s
disqualification. Respondents are therefore urged to ensure that all these documents
are returned with their/Quotations.

Submitted

Essential Returnable Documents
[Yes or No]

SECTION 2 : Evaluation criteria and list of returnable documents
- SECTION 4 :RFQ Declaration and Breach of Law Form

- Valid andsoriginal, or a certified copy, of your entity’s B-BBEE Verification Certification
as per. the, requirements stipulated in Annexure A: B-BBEE Claims Form
Notey, failureyto provide these required documents at the closing date and time of the
RFQ will result in an automatic score of zero being allocated for preference

- Original valid Tax Clearance Certificate [Consortia / Joint Ventures must submit a
separate Tax Clearance Certificate for each party]

SECTION 5: B-BBEE Preference Points Claim Form

SECTION 6: Certificate of attendance of compulsory briefing Meeting
ANNEXURE A: Standard RFQ Terms and Conditions for the Supply of Services

ANNEXURE B: Supplier Integrity Pact

Respondent’s Signature Date & Company Stamp
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Returnable document

Submitted

Essential Returnable Documents
[Yes or No]

ANNEXURE C: Non-disclosure Agreement

Technical Evaluation: Minimum Threshold 75% for Technical Criteria, Transnet reserves the right
to lower the Technical threshold to 70%.

The test for the Technical and Functional threshold will include the following:

Technical Criteria Wei:"‘"ﬁngs
Number of rail simulations completed by accountable 40%
resource in this project.
Work plan for the delivery of simulation 20%
Time required to complete the simulation 20%
Applicability of the simulation tool 20%
Total Weighting: 100%
Minimum qualifying score required: 75%

CONTINUED VALIDITY OF RETURNABLE DOCUMENTS

The successful Respondent will be required\to ensure the validity of all returnable documents, including but not
limited to its Tax Clearance Certificate and valid B-BBEE Verification Cettificate, for the duration of any contract
emanating from this RFQ. Should the Respondent be awarded the contract [the Agreement] and fail to
present Transnet with such renewals)as and when they become due, Transnet shall be entitled, in addition to
any other rights and remedies, that it may have in terms of the eventual Agreement, to terminate such
Agreement forthwith without any liability and without prejudice to any claims which Transnet may have for

damages against the Respondent.

Respondent’s Signatuie Date & Company Stamp
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Returnable document

SECTION 3

QUOTATION FORM
I/We
hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:
the Standard RFQ Terms and Conditions for the Supply of Goods or Services to Transnet; and

any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform mejus, this Quotation [and, if
any, its covering letter and any subsequent exchange of correspondence], together with Transnet's

acceptance thereof shall constitute a binding contract between Transnet and mé/us.

I/We further agree that if, after I/we have been notified of the acceptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delivery lead-time quetéd, Transnet may, without prejudice
to any other legal remedy which it may have, cancel.the'order and recover from me/us any expenses
incurred by Transnet in calling for Quotations afresh/and/or having to accept any less favourable offer.

Price Schedule
I/We quote as follows for the goods required, on a “delivered nominated destination” basis, excluding
VAT:

Item s ; Total Price
Description of Services No. of Days Rate
No P E (ZAR)
1 Data gathering
2 Model building
3 Scenario Testing
Delivery Lead-Time from date of purchase order: [days/weeks]
Notes to Pricing:
a)  All Prices must be quoted in South African Rand, exclusive of VAT
b) To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.
Respondent’s Signature Date & Company Stamp
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Returnable document

Please note that should you have offered a discounted price(s), Transnet will only consider such price discount(s) in the final
evaluation stage if offered on an unconditional basis.

By signing this Quotation Form the Respondent is deemed to acknowledge that he/she has made
himself/herself thoroughly familiar, and agrees, with all the conditions governing this RFQ,
including those contained in any printed form stated to form part hereof, including but not limited
to the documents stated below and Transnet SOC Ltd will recognise no claim for relief based on an
allegation that the Respondent overlooked any such condition or failed properly to take it into
account for the purpose of calculating tendered prices or otherwise:

1. Specifications and drawings included in this RFQ - if applicable; and

2. The following documents all of which are available on Transnet’s website or upon request:

2.1. Standard RFQ Terms and Conditions for the Supply of Goods or Services to Transnet;
2.2. Supplier Integrity Pact;

2.3. Non-disclosure Agreement;

Transnet Operating Division Unique Vendor Number Yes / No

Transnet Group
TFR, etc.

In the Yes/No column above, please confirmithatfall the information e.g. company address and contact
details, banking details etc. are still correct as at the time of allocation of the vendor number(s).

Alternatively, Respondents are requiredito provide the updated information with their bid submission.

SIGNED at on this day of 20

SIGNATURE OF WITNESSES ADDRESS OF WITNESSES

Name

2

Name

SIGNATURE OF RESPONDENT'S AUTHORISED REPRESENTATIVE:
NAME:
DESIGNATION:

Respondent’s Signature Date & Company Stamp
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Returnable document

SECTION 4

RFQ DECLARATION AND BREACH OF LAW FORM
NAME OF ENTITY:

We do hereby certify that:

1. Transnet has supplied and we have received appropriate responses to any/all questions [as
applicable] which were submitted by ourselves for RFQ Clarification purposes;

2. we have received all information we deemed necessary for the complétion of this Request for
Quotation [RFQ];

3. we have been provided with sufficient access to the existing Transnet facilities/sites and any and
all relevant information relevant to the Supply of the Goods.as well as Transnet information and
Employees, and has had sufficient time in which tosecenduct and perform a thorough due
diligence of Transnet’s operations and business requirements and assets used by Transnet.
Transnet will therefore not consider or permit¢any pre="or post-contract verification or any
related adjustment to pricing, service levels<or,any other provisions/conditions based on any
incorrect assumptions made by the Respondentin arriving at his Bid Price.

4. at no stage have we received additional information relating to the subject matter of this RFQ
from Transnet sources, other thafi information formally received from the designated Transnet
contact(s) as nominated in the RFQ documents;

5. we are satisfied, insofar @s,ouk,entity is concerned, that the processes and procedures adopted
by Transnet in issuing“this RFQ and the requirements requested from Bidders in responding to
this RFQ have beefi conducted in a fair and transparent manner; and

6. furthermore, we declare that a family, business and/or social relationship exists / does not
exist [deletesas applicable] between an owner / member / director / partner / shareholder of
our entity and an employee or board member of the Transnet Group including any person who
may be involved in the evaluation and/or adjudication of this Bid.

74 In addition, we declare that an owner / member / director / partner / shareholder of our entity

is'/, is not [delete as applicable] an employee or board member of the Transnet Group.

8. If such a relationship as indicated in paragraph 6 and/or 7 exists, the Respondent is to complete

the following section:

FULL NAME OF OWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOLDER: ADDRESS:
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[Failure to furnish complete and accurate information in this regard will lead to the disqualification of a

response and may preclude a Respondent from doing future business with Transnet]

9. We declare, to the extent that we are aware or become aware of any relationship between

ourselves and Transnet [other than any existing and appropriate business relationship with

Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we

shall notify Transnet immediately in writing of such circumstances.

BREACH OF LAW

10. We further hereby certify that J/we have/have not been [deletevas applicable] found guilty

during the preceding 5 [five] years of a serious breach of lav, including but not limited to a

breach of the Competition Act, 89 of 1998, by a court of law, triburial or other administrative

body. The type of breach that the Respondent is required to,disclose excludes relatively minor

offences or misdemeanours, e.g. traffic offences. This) includes the imposition of an

administrative fine or penalty.

Where found guilty of such a serious breach, please disciose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, I/we acknowledge that,Transnet SOC Ltd reserves the right to exclude any

Respondent from the bidding ‘process, should that person or entity have been found guilty of a

serious breach of law 4tribunal 6r regulatory obligation.

SIGNED at on this day of 20__
For and on behalf of AS WITNESS:

duly authorised hereto

Name: Name:

Position: Position:

Signature: Signature:

Date: Registration No of Company/CC
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SECTION 5

B-BBEE PREFERENCE POINTS CLAIM FORM
This preference form contains general information and serves as a claim for preference points

for Broad-Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

1. INTRODUCTION

1.1  Atotal of 10 preference points shall be awarded for B-BBEE Status Level of Contribution.

1.2 Failure on the part of a Bidder to fill in and/or to sign this form and submit a B-BBEE
Verification Certificate from a Verification Agency accredited¢by the South African
Accreditation System [SANAS] or a Registered Auditor appfoved, by the Independent
Regulatory Board of Auditors [IRBA] or an Accounting Officer as contemplated in the
Close Corporation Act [CCA] together with the bid mill_be, interpreted to mean that

preference points for B-BBEE Status Level of Contribltion are not claimed.

1.3 Transnet reserves the right to require of a Bidder, either before a Bid is adjudicated or
at any time subsequently, to substantiate any claim in regard to preferences, in any

manner required by Transnet.

2. GENERAL DEFINITIONS

2.1  “all applicable taxes” include value-added tax, pay as you earn, income tax, unemployment
insurance fund contributions and skillsidevelopment levies;

2.2 “B-BBEE” means broad-based\black economic empowerment as defined in section 1 of the

Broad-Based Black Economic Empowerment Act;

2.3 “B-BBEE status of contributor” means the B-BBEE status received by a measured entity based
on its overall pérformance using the relevant scorecard contained in the Codes of Good Practice
on Black Eecenomic Empowerment, issued in terms of section 9(1) of the Broad-Based Black
Economi€ Empowerment Act;

2.4 “Bid” means\a written offer in a prescribed or stipulated form in response to an invitation by
Transnét for the provision of goods, works or services;

2.5 4, "Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional
discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a

contract;
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2.8  “contract” means the agreement that results from the acceptance of a bid by Transnet;

2.9 “EME"” means any enterprise with an annual total revenue of R5 [five] million or less as per the
2007 version of the B-BBEE Codes of Good Practice and means any enterprise with an annual total
revenue of R10 [ten] million or less as per the Revised Codes of Good Practice issued on 11
October 2013 in terms of Government Gazette No. 36928;

2.10 “firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs

of any service, for the execution of the contract;

2.11 “functionality” means the measurement according to predetermined norms, as set out in the
bid documents, of a service or commodity that is designed to be practical,and useful, working or
operating, taking into account, among other factors, the quality, reliability, viability and durability

of a service and the technical capacity and ability of a bidder;
2.12  “non-firm prices” means all prices other than “firm” pric€s;
2.13 “person” includes reference to a juristic person;

2.14 “QSE"” means any enterprise with an annual total revenue between R5 [five] million and R35
[thirty five] million as per the 2007 version ofithe B-BBEE Codes of Good Practice and means any
enterprise with an annual total revenue of betweéen R10 [ten] million and R50 [fifty] million as per
the Revised Codes of Good Practice issued on\11 October 2013 in terms of Government Gazette
No. 36928

2.15 “rand value” means the total estimatedvalue of a contract in South African currency, calculated
at the time of bid invitations, and includes all applicable taxes and excise duties;

2.16 “subcontract” means<he primary contractor’s assigning or leasing or making out work to, or
employing another pérson to support such primary contractor in the execution of part of a project
in terms of the contract;

2.17 “total revenue®\bears the same meaning assigned to this expression in the Codes of Good
Practice on Black“Economic Empowerment, issued in terms of section 9(1) of the Broad-Based
Black Empowermient Act and promulgated in the Government Gazette on 9 February 2007;

2.18 “trust’/means the arrangement through which the property of one person is made over or
bequeathed to a trustee to administer such property for the benefit of another person; and

2.19% “trustee” means any person, including the founder of a trust, to whom property is bequeathed in
order for such property to be administered for the benefit of another person.

3. ADJUDICATION USING A POINT SYSTEM

3.1 The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated
in Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award to

another bidder.
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3.2 Preference points shall be calculated after prices have been brought to a comparative basis taking
into account all factors of non-firm prices and all unconditional discounts.

3.3  Points scored will be rounded off to 2 [two] decimal places.

3.4 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

3.5  However, when functionality is part of the evaluation process and two or more Bids have scored
equal points including equal preference points for B-BBEE, the successful Bid will be the one
scoring the highest score for functionality.

3.6 Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.

4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4.1  Interms of the Preferential Procurement Regulations, 2011, préference pbints shall be awarded to
a Bidder for attaining the B-BBEE status level of contribution‘in aéeordance with the table below:

B-BBEE Status Level of Number of Points
Contributor [Maximum 10]
1 10
2 9
3 8
4 5
5 4
6 3
7 2
8 1
Non-compliant{contributor 0

4.2  Bidders who _qualify as EMEs in terms of the 2007 version of the Codes of Good Practice must
submit a €ertificaté‘issued by an Accounting Officer as contemplated in the CCA or a Verification
Agency, accredited by SANAS or a Registered Auditor. Registered auditors do not need to meet
the“prerequisite for IRBA’s approval for the purpose of conducting verification and issuing EME’s
with/B-BBEE Status Level Certificates.

4.3%, "Bidders who qualify as EMEs in terms of the Revised Codes of Good Practice issued on 11 October
2013 in terms of Government Gazette No. 36928 are only required to obtain a sworn affidavit on
an annual basis confirming that the entity has an Annual Total Revenue of R10 million or less and
the entity’s Level of Black ownership.

4.4  Interms of the 2007 version of the Codes of Good Practice, Bidders other than EMEs must submit
their original and valid B-BBEE status level verification certificate or a certified copy thereof,
substantiating their B-BBEE rating issued by a Registered Auditor approved by IRBA or a
Verification Agency accredited by SANAS.
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4.5 The Department of Trade and Industry recently revised the Codes of Good Practice on 11 October
2013 [Government Gazette No. 36928]. The Revised Codes will replace the Black Economic
Empowerment Codes of Good Practice issued on 9 February 2007. The Revised Codes provide for
a transitional period ending 30 April 2015. During the transitional period, companies may elect to
be measured in terms of the Revised Codes or the 2007 version of the Codes. Companies which
are governed by Sector-specific Codes will be measured in terms of those Sector Codes.

4.6  As such, Transnet will accept B-BBEE certificates issued based on the Revised Codes. Transnet will
also continue to accept B-BBEE certificates issued in terms of the 2007 version of the Codes
provided it was issued before 1 May 2015. Thereafter, Transnet will only accept B-BBEE
certificates issued based on the Revised Codes.

4.7 Interms of the Revised Codes of Good Practice, Bidders who qualify as QSEs must comply with all
the elements of B-BBEE for the purposes of measurement. QSEs thateare at least 51% or 100%
Black owned are only required to obtain a sworn affidavit on an<@annual basis confirming that the
entity has an Annual Total Revenue of R50 million or less and theé entity’s Level of Black
ownership. Large enterprises must submit their original and valid B-BBEE status level verification
certificate or a certified copy thereof, substantiating their B-BBEE rating issued by a Registered
Auditor approved by IRBA or a Verification Agency accreditedsby SANAS.

4.8 A trust, consortium or joint venture will qualify, for\points for its B-BBEE status level as a legal
entity, provided that the entity submits its B-BBEE status level certificate.

4.9 A trust, consortium or joint venture willsqualify for points for their B-BBEE status level as an
unincorporated entity, provided that the entity\submits their consolidated B-BBEE scorecard as if
they were a group structure and that such*@ consolidated B-BBEE scorecard is prepared for every
separate bid.

4.10 Tertiary institutions and public, entities will be required to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.

4.11 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder.intends Subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that does not qualify for at least the same number of points
that suchga Bidder, qualifies for, unless the intended subcontractor is an EME that has the
capability’and ability to execute the subcontract.

4.12 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value ofithe contract to any other enterprise that does not have an equal or higher B-BBEE status
level than the person concerned, unless the contract is subcontracted to an EME that has the
capability and ability to execute the subcontract.

4.13 Bidders are to note that in terms of paragraph 2.6 of Statement 000 of the Revised Codes of Good
Practice issued on 11 October 2013 in terms of Government Gazette No. 36928, any
representation made by an entity about its B-BBEE compliance must be supported by suitable
evidence or documentation. As such, Transnet reserves the right to request such evidence or

documentation from Bidders in order to verify any B-BBEE recognition claimed.
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5. B-BBEE STATUS AND SUBCONTRACTING

5.1 Bidders who claim points in respect of B-BBEE Status Level of Contribution must
complete the following:

B-BBEE Status Level of Contributor = [maximum of 10 points]

Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table
reflected in paragraph 4.1 above and must be substantiated by means of a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
a sworn affidavit in the case of an EME or QSE.

5.2  Subcontracting:

Will any portion of the contract be subcontracted? YES/NO [delete which'is not applicable]

If YES, indicate:
(i)  What percentage of the contract will be subcontracted?s,. % %
(i)  The name of the SUDCONLIACLOr .........vviviiuceviee i B cve vt b st seresesee s s sasene e
(i) The B-BBEE status level of the subcontractor!. VL
(iv) Isthe subcontractor an EME? YES/NO

5.3  Declaration with regard to Company/Firm
(i)  Name of CompPany/FirM.... afm . . Ge..ovieee e eeerss s see e sas e ereeeees
(if) VAT registration NUMDBEE.. (. ..ol i es s
(iii) Company registration UMDEF.............cc.occeveieiii e e
(iv) Type of Companyy/ Firm [TICK APPLICABLE BOX]

OPartnership/Joint*'Venture/Consortium
COne person business/sole propriety
CICloseCorporations

Company (Pty) Ltd

(v) “\Describe Principal Business Activities

(vi) Company Classification [TICK APPLICABLE BOX]

OManufacturer
(ISupplier
OProfessional Service Provider

OOther Service Providers, e.g Transporter, etc
(vii) Total number of years the company/firm has been in

bBUSINESS........covviveeieiieieeeeieeiiins
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BID DECLARATION
I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and I /
we acknowledge that:

(i) The information furnished is true and correct.

(ii) In the event of a contract being awarded as a result of points claimed as
shown in paragraph 6 above, the contractor may be required to furnish
documentary proof to the satisfaction of Transnet that the claims are correct.

(iii) If the B-BBEE status level of contribution has been claimed or obtained on a
fraudulent basis or any of the conditions of contract_have not been fulfilled,
Transnet may, in addition to any other remedy it may have:

(a) disqualify the person from the bidding process;

(b) recover costs, losses or damages it has,incurred or suffered as a result of
that person’s conduct;

(c) cancel the contract and claim (any damages which it has suffered as a
result of having to make_less favourable arrangements due to such
cancellation;

(d) restrict the Bidder or contractor, its shareholders and directors, and/or
associated entities, or only'the shareholders and directors who acted in a
fraudulent manner, from obtaining business from Transnet for a period
not exceeding, 10 years, after the audi alteram partem [hear the other
side] rule has been applied; and/or

(e) forwardsthe matter for criminal prosecution.

WITNESSES:
1.
SIGNATURE OF BIDDER
2.
COMPANY NAME: .....coiiiiieiieiiaeiiareeiaeresensesamsassnsssesaesassssasssnss sesssssesessssanssessesssssosssensensensmasesssnes
ADDRESS:..........coswemm e msiimsiisminimbismd i i i s v AT e s e
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SECTION 6

CERTIFICATE OF ATTENDANCE FOR RFQ BRIEFING MEETING

It is hereby certified that —

Representative(s) of [name of entity]
Attended the RFQ briefing in respect of the proposed Services to be rendered in terms of this RFQ on
the 26 JULY 2016

TRANSNET'S REPRESENTATIVE RESPONDENT’S REPRESENTATIVE
DATE DATE:
EMAIL
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ANNEXURE A

STANDARD TERMS AND CONDITIONS OF CONTRACT
FOR THE PROVISION OF SERVICES TO TRANSNET

[March 2015]
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier of

Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the technical

specifications for the Services, a Work Order including such special conditions as may be applicable, and any

terms in the associated Bid Documents, exclusively govern the provision of Services by the Service Provider to

Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or'phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

2.1
2.2

2.3

24

2.5

2.6

a)
b)

)

d)

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules and/orvannéxures and/or appendices,
including the Work Order(s), specifications for the Services and_such ‘special conditions as shall apply to
the Agreement, together with the General Tender Conditions and|\any additional provisions in the
associated bid documents tendered by the Service Provider [as agréed in writing between the Parties],
which collectively and exclusively govern the provision of.Services by the Service Provider to Transnet;

Background Intellectual Property means all Intellectual Property introduced and required by either
Party to give effect to their obligations under thé Agreement owned in whole or in part by or licensed to
either Party or their affiliates prior to the Commencement Date or developed after the Commencement

Date otherwise pursuant to the Agreement;;

Business Day(s) means Mondays to Fridays between 07:30 and 16:00, excluding public holidays as

proclaimed in South Africa;
Commencement Date means [ @], notwithstanding the signature date of the Agreement;

Confidential Information means’'any information or other data, whether in written, oral, graphic or in
any other form such as in‘ydocuments, papers, memoranda, correspondence, notebooks, reports,
drawings, diagrams, discsparticles, samples, test results, prototypes, designs, plans, formulae, patents, or
inventor's certificates, which a Party discloses or provides to the other Party [intentionally or
unintentionally, or as a result of one Party permitting the representative of the other Party to visit any of
its premises], ofwhich otherwise becomes known to a Party, and which is not in the public domain and

includes, without limiting the generality of the term:
information relating to methods of operation, data and plans of the disclosing Party;
the contents of the Agreement;

private and personal details of employees or clients of the disclosing Party or any other person where an
onus rests on the disclosing Party to maintain the confidentiality of such information;

any information disclosed by either Party and which is clearly marked as being confidential or secret;
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e) information relating to the strategic objectives and planning of the disclosing Party relating to its existing
and planned future business activities;

f) information relating to the past, present and future research and development of the disclosing Party;

g) information relating to the business activities, business relationships, products, services, customers,
clients and Subcontractors of the disclosing Party where an onus rests on the disclosing Party to
maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation belonging to the
disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclesing Party including

inventions, applications and processes;
j)  Copyright works;
k) commercial, financial and marketing information;

I) data concerning architecture, demonstrations, tools and technigues, processes, machinery and
equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functional and technical réquirements and specifications of the
disclosing Party;

n) information concerning faults or defects in goods/{equipment, hardware or software or the incidence of
such faults or defects; and

o) information concerning the charges, Fees>and / or costs of the disclosing Party or its authorised
Subcontractors, or their methods, practices or service performance levels actually achieved;

2.7  Copyright means the right in expressions, procedures, methods of operations or mathematical concepts,
computer program codes, compilations, of data or other material, literary works, musical works, artistic
works, sound recordings, broadcastspprogram carrying signals, published editions, photographic works, or
cinematographic works ofthey¢opyright owner to do or to authorise the doing of certain acts specified in
respect of the different ‘¢ategories of works;

2.8  Default means any ‘breach of the obligations of either Party [including but not limited to fundamental
breach or breach,offa fundamental term] or any Default, act, omission, negligence or statement of either
Party, its employees)yagents or Subcontractors in connection with or in relation to the subject of the
Agreementiand.in respect of which such Party is liable to the other;

2.9 Deliverable(s) means any and all works of authorship, products and materials developed, written,

prepared, assembled, integrated, modified or provided by the Service Provider in relation to the Services;

2.10 Designs mean registered Designs and/or Design applications and will include the monopoly right granted
for the protection of an independently created industrial design including designs dictated essentially by
technical or functional considerations as well as topographies of integrated circuits and integrated circuits;

2.11 Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended by
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mutual agreement between the Parties and in accordance with the provisions of the Agreement from time

to time;

2.12 Foreground Intellectual Property means all Intellectual Property developed by either Party pursuant
to the Agreement;

2.13 Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all rights
having equivalent or similar effect which may exist anywhere in the world and includes ali future additions
and improvements to the Intellectual Property;

2.14 Know-How means all Confidential Information of whatever nature relating to the Intellectual Property
and its exploitation as well as all other Confidential Information generally relating,to Transnet’s field of
technology, including technical information, processing or manufacturing techniques, Designs,
specifications, formulae, systems, processes, information concerning matéfials and marketing and
business information in general;

2.15 Materials means the Deliverables, the Service Provider Materials andsthe Third Party Materials;

2.16 Parties mean the Parties to the Agreement together with théir subsidiaries, divisions, business units,
successors-in-title and their assigns;

2.17 Party means either one of these Parties;

2.18 Patents mean registered Patents and Patent applications, once the latter have proceeded to grant, and
includes a right granted for any inventions, products orprocesses in all fields of technology;

2.19 Permitted Purpose means any activity or process/to be undertaken or supervised by Personnel or
employees of one Party during the term of the Agreement, for which purpose authorised disclosure of the
other Party’s Confidential Information or Intelle¢tual Property is a prerequisite in order to enable such
activity or process to be accomplished;

2.20 Personnel means any partpér, employee, agent, consultant, independent associate or supplier,
Subcontractor and the staff ©f such Subcontractor, or other authorised representative of either Party;

2.21 Purchase Order(s) means, official orders issued by an operating division of Transnet to the Service
Provider for the prowvision‘of Services;

2.22 Service(s) means [#], the Service(s) provided to Transnet by the Service Provider, pursuant to the Work
Order(s) in terms of the Agreement;

2.23 Service'Level 'Agreement or SLA means the processes, deliverables, key performance indicators and
performance standards relating to the Services to be provided by the Service Provider;

2.24 Subcontract means any contract or agreement or proposed contract or agreement between the Service
Provider and any third party whereby that third party agrees to provide to the Service Provider the
Services or any part thereof;

2.25 Subcontractor means the third party with whom the Service Provider enters into a Subcontract;
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Service Provider Materials means all works of authorship, products and materials [including, but not
limited to, data, diagrams, charts, reports, specifications, studies, inventions, software, software
development tools, methodologies, ideas, methods, processes, concepts and techniques] owned by, or
licensed to, the Service Provider prior to the Commencement Date or independently developed by the
Service Provider outside the scope of the Agreement at no expense to Transnet, and used by the Service
Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of 1991, as

may be amended from time to time;

Third Party Material means software, software development tools, methodolegies, ideas, methods,
processes, concepts and techniques owned by, or licensed to a third party @nd used by the Service
Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or logo, or
combination of signs and/or logos capable of distinguishing the goods.or services of one undertaking from
those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may be
amended from time to time; and

Work Order(s) means a detailed scope of work for a,Servicéyequired by Transnet, including timeframes,
Deliverable, Fees and costs for the supply of the Service to Transnet, which may be appended to the

Agreement from time to time.

3 INTERPRETATION

3.1

3.2

3.3
3.4
3.5

Clause headings in the Agreement afe included for ease of reference only and do not form part of the
Agreement for the purposes of interpretation or for any other purpose. No provision shall be construed
against or interpreted to the disadvantage of either Party hereto by reason of such Party having or being

deemed to have structured ondrafted such provision.

Any term, word, acronym orphrase used in the Agreement, other than those defined under the clause
heading “Definitions“ashall\be ‘given its plain English meaning, and those terms, words, acronyms, and
phrases used indthe/Agreement will be interpreted in accordance with the generally accepted meanings

accorded thereto.
A referenp€é&to the singular incorporates a reference to the plural and vice versa.
A reference to natural persons incorporates a reference to legal persons and vice versa.

A reference to a particular gender incorporates a reference to the other gender.

4 NATURE AND SCOPE

4.1  The Agreement is an agreement under the terms and conditions of which the Service Provider will arrange
for the provision to Transnet of the Services which meet the requirements of Transnet, the delivery of
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which Services is controlled by means of Purchase Orders to be issued by Transnet and executed by the

Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms of the

relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were fully
incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments to the
Work Order(s), in accordance with procedures set out in clause 29 fAmendment and Change Control]
below. A Party will advise the other Party within 14 [fourteen] Business Days, .ok such other period as

mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with ailike term, provision or
condition in the Agreement and/or a Purchase Order, or where the Agreement is silent on the matter, the
term, provision or condition in this Master Agreement shall prevailmunléss such term or provision or
condition in this Master Agreement has been specifically revoked “er amended by mutual written

agreement between the Parties.

Time will be of the essence and the Service Provider will perform its obligations under the Agreement in
accordance with the timeframe(s) [if any] set out in the relevant schedule, save that the Service Provider
will not be liable under this clause if it is unable toymeet such obligation within the time required as a
direct result of any act or omission by Transnet'and ityhas used its best endeavours to advise Transnet of
such act or omission. In the event of such delay,'any time deadlines detailed in the relevant schedule shall

be extended by a period equal to the period of that delay.

5 AUTHORITY OF PARTIES

51

5.2

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the Parties, or
constitute or be deemed to ‘constitute the Parties as agents or employees of one another for any purpose
or in any form whatsoever.

Neither Party shall besentitled to, or have the power or authority to enter into an agreement in the name

of the other; or{give any warranty, representation or undertaking on the other's behalf; or create any
liability against'the othér or bind the other’s credit in any way or for any purpose whatsoever.

6 WARRANTIES

6.1

The Service Provider warrants to Transnet that:

it has full capacity and authority to enter into and to perform the Agreement and that the Agreement is

executed by a duly authorised representatives of the Service Provider;

it will discharge its obligations under the Agreement and any annexure, appendix or schedule hereto

with all due skill, care and diligence;
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it will be solely responsible for the payment of remuneration and associated benefits, if any, of its
Personnel and for withholding and remitting income tax for its Personnel in conformance with any

applicable laws and regulations;

it will procure licences for Transnet in respect of all Third Party Material detailed in the Work Order(s),
and will procure the right for Transnet to take such copies [in whole or in part] of such Third Party
Materials as it may reasonably require for the purposes of back-up for archiving and disaster recovery;

and

the use or possession by Transnet of any Materials will not subject Transnet to any claim for
infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in accordance with
the Service Levels as defined in the relevant schedule. Transnet may at its diScretion audit compliance
with the Service Levels, provided that any such audit is carried out with reasonable prior notice and in a
reasonable way so as not to have an adverse effect on the performance of‘the Services. Without prejudice
to clause 6.3 below, in the event that the Service Provider fails tesmeetithe Service Levels, Transnet may
claim appropriate service credits or invoke retention of Fees as detailed in the relevant schedule and/or
Work Order.

The Service Provider warrants that for a period of 90 [hinety] calendar days from Acceptance of the
Deliverables they will, if properly used, conform in‘all material respects with the requirements set out in
the relevant schedule. The Service Provider will@t itstexpense remedy any such non-conformance as soon
as possible but in any event within 30 [thirty] calendar days of notification by Transnet. In the event that
the Service Provider fails or is unable to remedy such non-conformance within such time-scale, Transnet
will be entitled to employ a third partyyto do so'in place of the Service Provider and any excess charges or
costs incurred by Transnet as a resuit.shall be paid by the Service Provider.

The Service Provider will remeédy any)defect within 30 [thirty] calendar days of being notified of that
defect by Transnet in writing:

The Service Provider willinot'be liable to remedy any problem arising from or caused by any modification
made by Transnet,tonthe Deliverables, or any part thereof, without the prior approval of the Service

Provider.

The Service(Provider ‘shall advise Transnet of the effects of any steps proposed by Transnet pursuant to
clause 6¢/5 above, including but not limited to any cost implications or any disruption or delay in the
performance of the Services. The Parties agree that any changes to the Services, including the charges for
the Services or any timetables for delivery of the Services, will be agreed in accordance with the change

control procedure, as set out in clause 29 /Amendment and Change Control].
The Service Provider warrants that:

it has, using the most up-to-date software available, tested for [and deleted] all commonly known
viruses in the Materials and for all viruses known by the Service Provider at the date of the relevant
Work Order; and
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b) at the time of delivery to Transnet, the Materials do not contain any trojan horse, worm, logic bomb,

time bomb, back door, trap door, keys or other harmful components.
The Service Provider agrees that, in the event that a virus is found, it will at its own expense use its best
endeavours to assist Transnet in reducing the effect of the virus and, particularly in the event that a virus
causes loss of operational efficiency or loss of data, to assist Transnet to the same extent to mitigate such
losses and to restore Transnet to its original operating efficiency.

The Service Provider undertakes to comply with South Africa’s general privacy protection in terms of
Section 14 of the Bill of Rights in connection with the Agreement and shall procure that its Personnel shall
observe the provisions of Section 14 [as applicable] or any amendments and re-enactments thereof and

any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to‘ensure that, in the event of a
disaster, the impact of such disaster on the ability of the Service Provider to comply with its obligations
under the Agreement will be reduced to the greatest extent possible, and,that'the Service Provider shall

ensure that it has appropriate, tested and documented recovery arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider shall
ensure that the Services, to be supplied to Transnet under the terfns and conditions of the Agreement,
comply fully with the specifications as set forth in Schedule 1 hereto, and shall thereby adhere [as
applicable] to railway safety requirements and/or regulations. Permission for the engagement of a
Subcontractor by the Service Provider [as applicable] shall be subject to a review of the capability of the
proposed Subcontractor to comply with the specified railway safety requirements and/or regulations. The
Service Provider and/or its Subcontractor shall grant Transnet access, during the term of the Agreement,
to review any safety-related activities, including’the coordination of such activities across all parts of its

organisation.

7 TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

Transnet undertakes todpromptly/ comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to the
Services as may bé necessary for the Service Provider to perform the Services, but for no other purpose.
However, Transnet's compliance with any request for information is subject to any internal security rules
and requirements_and subject to the observance by the Service Provider of its confidentiality obligations
under the Agreement.

ThehServiceyProvider shall give Transnet reasonable notice of any information it requires in accordance
with clause 7.1 above.

Subject to clause 14 [Service Provider’s Personnel], Transnet agrees to provide the Service Provider or its
Personnel such access to and use of its facilities as is necessary to allow the Service Provider to perform

its obligations under the Agreement.
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8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1  The Service Provider shall:

a) respond promptly to all complaints and enquiries from Transnet;

b) inform Transnet immediately of any dispute or complaint arising in relation to the provision of the
Services;

¢) conduct its business in a professional manner that will reflect positively upon the Service Provider and
the Service Provider’s Services;

d) keep full records clearly indicating all transactions concluded by the Service Provider relating to the
performance of the Services and keep such records for at teast 5 [five] years frém the date of each such
transaction;

e) obtain, and at all times maintain in full force and effect, any and all licences, permits and the like
required under applicable laws for the provision of the Services and“the ‘conduct of the business and
activities of the Service Provider;

f) observe and ensure compliance with all requirements and obligations as set out in the labour and related
legislation of South Africa, including the Occupational Health and'Saféty Act, 85 of 1993;

g) comply with all applicable environmental legislatien, and regulations, and demonstrate sound
environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, ineluding but not limited to its Tax Clearance Certificate
and B-BBEE Verification Certificate, for the duration of the Agreement. Should the Service Provider fail to
present Transnet with such renewals as they become due, Transnet shall be entitled, in addition to any
other rights and remedies that it may have"in terms of the Agreement, to terminate the Agreement
forthwith without any liability andiwithout prejudice to any claims which Transnet may have for damages
against the Service Provider.

8.2  The Service Provider acknowledges and agrees that it shall at all times:

a) render the Services and perform all its duties with honesty and integrity;

b) communicate openlysand honestly with Transnet and demonstrate a commitment to performing the
Services timeoUslyy efficiently and to the required standards;

¢) endeavour_to provide the highest possible standards of service and professionalism, with a reasonable
degree’of carevand diligence;

d) use its best endeavours and make every diligent effort to meet agreed deadlines;

e) treat its own Personnel, as well as all Transnet’s officers, employees, agents and consultants, with
fairness and courtesy and respect for their human rights;

f) practice and promote its own internal policies aimed at prohibiting and preventing unfair discrimination
[as further referred to in clause 23 — Equality and Diversity];
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g) treat all enquiries from Transnet in connection with the Services with courtesy and respond to all
enquiries promptly and efficiently. Where the Service Provider is unable to comply with the provisions of
this clause, the Service Provider will advise Transnet of the delay and the reasons therefor and will keep
Transnet informed of progress made regarding the enquiry;

h) when requested by Transnet, provide clear and accurate information regarding the Service Provider's
own policies and procedures, excluding Know-How and other Confidential Information, except where a
non-disclosure undertaking has been entered into between the Parties;

i) not allow a conflict of interest to develop between its own interests [or the interests of any of its other

customers] and the interests of Transnet;

j) not accept or offer, nor allow, induce or promote the acceptance or offering of any gratuity, enticement,
incentive or gift that could reasonably be regarded as bribery or an attempt™toyotherwise exert undue

influence over the recipient;
k) not mislead Transnet or its officers, employees and stakeholders, whether by act or omission;

[) not otherwise act in an unethical manner or do anything whichfcouldyreasonably be expected to damage

or tarnish Transnet’s reputation or business image; and

m) immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of which it

becomes aware in connection with Transnet or the provision of Services.

9 B-BBEE AND SOCIO-ECONOMIC OBLIGATIONS
9.1 B-BBEE Scorecard

a) Transnet fully endorses and supports the Broad-Based Black Economic Empowerment Programme and is
strongly of the opinion that all South ‘African business enterprises have an equal obligation to redress the
imbalances of the past. It is also a, findamental requirement of the RFP that the Service Provider also

contributes to the Supplier Development Programme, as applied by Transnet.

b) In response to this reqlirement,the Service Provider shall submit to Transnet’s Contract Manager or
such other designated personydetails of its B-BBEE status in terms of the latest Codes of Good Practice
issued in terms of thesB-BBEE Act and proof thereof at the beginning of March each year during the

currency of the Agreement.
€) The Service Provider undertakes to notify and provide full details to Transnet in the event there is:

(i) a change in'the Service Provider's B-BBEE status which is less than what it was at the time of its

appointment including the impact thereof; and
(i)  a corporate or internal restructure or change in control of the Service Provider which has or likely to
impact negatively on the Service Provider’s B-BBEE status.

d) Notwithstanding any other reporting requirement in terms hereof, the Service Provider undertakes to
provide any B-BBEE data (underlying data relating to the Service Provider which has been relied upon or
utilised by a verification agency or auditor for the purposes of issuing a verification certificate in respect
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of the Service Provider B-BBEE status) which Transnet may request on written notice within 30 (thirty)
calendar days of such request. A failure to provide such data shall constitute a Service Provider Default
and may be dealt with in accordance with the provisions of clause 19Error! Reference source not
found..

e) In the event there is a change in the Service Provider’s B-BBEE status, then the provisions of clause
19Error! Reference source not found. shall apply.

9.2 Green Economy/Carbon Footprint

a) In addition to the Supplier Development and B-BBEE commitments that the Service Provider makes, the
Service Provider has in its bid provided Transnet with an understanding of the Sekvice Provider’s position

with regard to issues such as waste disposal, recycling and energy conservation.
9.3 Reporting

a) The Service Provider shall monitor, audit, and record in an auditable,mannerits own implementation
and compliance with the B-BBEE Improvement Plan and the SuppliérDevelopment Implementation Plan
and provide the Contract Manager with such information as”theyContract Manager may reasonably
request concerning the implementation of the B-BBEE Improvement Plan and the Supplier Development

Implementation Plan.

b) The Service Provider shall, on a monthly basis fromythe ‘Commencement Date and within 7 (seven)
calendar days of the end of the previous calendar month, provide Transnet with a report (for monitoring
purposes only) in respect of each of the undertakingsistipulated in this clause 9.3.

¢) Transnet, through its Supplier Developmentwdivision, shall, every 6 (six) months from the
Commencement Date, review and verify the Service Provider's undertakings stipulated in this clause with

respect to B-BBEE and Supplier Development commitments, based on the Service Provider's report.

d) The Service Provider shali attach adequate proof to enable Transnet to verify compliance with the B-

BBEE Improvement Plan and Supplier Development Implementation Plan.

e) Post verification of the §ubmitted/report to Transnet, Transnet shall engage with the Service Provider on
the findings. The_Contract Manager, assisted by the relevant specialist from Transnet’s Supplier
Development division, must report to the Service Provider at the end of every 6 (six) months as to
whether or not the Contract Manager and/or the Supplier Development specialist reasonably considers,
based on ‘the information available to it, that the Service Provider has during such time complied with
the B<BBEE Improvement Plan and the Supplier Development Implementation Plan and the extent, if

any, to which the Service Provider has not so complied.
f) Without prejudice to the Transnet’s rights under the Agreement:

(iy  if the Contract Manager and/or Transnet’s Supplier Development specialist reasonably considers that
the Service Provider is not at any time complying with B-BBEE Improvement Plan and/or the Supplier
Development Implementation Plan, the Contract Manager and/or the Supplier Development specialist

may make such recommendations as is considered reasonably appropriate to the Service Provider as
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to the steps he reasonably considers should be taken by the Service Provider in order for the Service
Provider to remedy such non-compliance and the time period within which such steps must be taken;

(i)  If such recommendations are not implemented by the Service Provider in accordance with such
recommendations, then the provisions of clause 9.4 shall apply; and

(i) Transnet may at any time request a meeting with the Service Provider to consider any non-
compliance reported to it by the Supplier Development specialist of Transnet and/or the Contract
Manager or which otherwise comes to its attention. Both Parties must attend such a meeting and
negotiate in good faith with a view to reach agreement on the steps or actions that the Service
Provider must undertake in order to remedy that non-compliance.

g) In the event the Service Provider is found not to have met the B-BBEE and Supplier Development
requirements agreed upon in the B-BBEE Improvement Plan and” theé \Supplier Development
Implementation Plan, and/or is found to be fraudulent in submitting the reports, then Transnet shall
impose a non-compliance penalty as provided for in clause 9.4 below or shall'be entitled to terminate in
terms of clauses 18 and 19.

h) For the sake of completion of its contractual obligations, the Service Provider shall be obliged to
complete all the undertakings made under the B-BBEE Improvement Plan and the Supplier Development
Implementation Plan 3 to 6 months before the Termination Date.

9.4 Penalties
Non-Compliance Penalties:

a) If the Service Provider fails, at any time(to achievé its commitments under and in accordance with the
B-BBEE Improvement Plan and the Supplier,Development Implementation Plan (“a Non Compliance”),
the Service Provider shall, subject to ‘the applicable Non Compliance Penalty Cap, pay a Non Compliance
penalty (“"Non Compliance Penalty™),to"Transnet in respect of such Non Compliance at the applicable rate
("Applicable Rate”), as prescribed in‘clause 9.4 b) to m) below.

(i)  Non Compliance Penalties shall’be calculated as a percentage of the Contract Value and accrue at the

Applicable Rate per month until:

(i)  the date onwhich the Service Provider has remedied such Non Compliance by complying with the
Supplier Development Implementation Plan and/or the B-BBEE Improvement Plan (as applicable); or

(i) the Agreement'being terminated.
Applicable/Rates of Non-Compliance Penalties (for Large Enterprises Only):

b) In relation to the Supplier Development Implementation Plan, Non-Compliance Penalties shall accrue
based on the difference between the committed SD value for the period under review and the delivered
SD value (i.e. 100% of the undelivered portion of the committed SD value) plus an additional 10% (ten
percent) of such difference.

¢) In relation to the B-BBEE Improvement Plan, Non-Compliance Penalties shall accrue at the following

Applicable Rates based on a percentage of the Contract Value:
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(i)  for the first month (or part thereof), a rate of 1.0% (one percent);

(ii)  for the second month (or part thereof), a rate of 1.5% (one and a half percent);

(iii)  for the third month (or part thereof), a rate of 2.0% (two percent);

(iv) for the fourth month (or part thereof), a rate of 2.5% (two and a half percent); and

(v) for any period of Non-Compliance after the fourth month, a rate of 3% (three percent).
Non Compliance Penalty Cap for Large Enterprises:

d) The Non-Compliance Penalty Cap in respect of Supplier Development commitments shall not exceed the
difference between the committed SD value for the period under review and the delivered value (i.e.
100% of the undelivered portion of the committed SD value), plus an additional 10% (ten percent) of

such difference.

e) The maximum amount of the Service Provider's liability to pay Non Compliance Penalties in the case of
the B-BBEE Improvement Plan shall not exceed 5% (five percent) of thexContract Value.
Applicable Rates of Non-Compliance Penalties for Qualifying Smail Enterprises (QSEs):
f) In relation to the Supplier Development Implementation Plan, Non:Compliance Penalties shall accrue
based on the difference between the committed SD valué for the period under review and the delivered

SD value (i.e. 100% of the undelivered portion of thescommitted SD value) pius an additional 5% (five

percent) of such difference;
g) In relation to the B-BBEE Improvement Plan,/Non-Compliance Penalties shal! apply annually at the rate
of 0.5% (one half percent).
Non Compliance Penalty Cap for QSEs:
h) The Non-Compliance Penalty Cap in respect of Supplier Development commitments shall not exceed the
difference between the committed, SDwvalue for the period under review and the delivered value (i.e.
100% of the undelivered portion ofithe committed SD value), plus an additional 5% (five percent) of

such difference.
i) The maximum amount of the,Service Provider's liability to pay Non Compliance Penalties in the case of
the B-BBEE Improvement Plan shall not exceed 1.5% (one and a half percent) of the Contract Value.

Applicable Ratesof Non-Compliance Penalties for Exempted Micro Enterprises (EMEs):

j) In relationitothesSupplier Development Implementation Plan, Non Compliance Penalties shall accrue
based(on the difference between the committed SD value and the delivered SD value (i.e. 100% of the
undelivered, portion of the committed SD value) plus an additional 3% (three percent) of such

difference;

k) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall apply annually at the rate

of 0.5% (one half percent).
Non Compliance Penalty Cap for EMEs:
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[) The Non -Compliance Penalty Cap in respect of Supplier Development commitments shall not exceed the
difference between the committed SD value for the period under review and the delivered value (i.e.
100% of the undelivered portion of the committed SD value), plus an additional 3% (three percent) of
such difference.

m) The maximum amount of the Service Provider's liability to pay Non Compliance Penalties in the case of
the B-BBEE Improvement Plan shall not exceed 1.5% (one and a half percent) of the Contract Value.

Non Compliance Penalty Certificate:

n) If any Non -Compliance Penalty arises, the Contract Manager shall issue a Non Compliance Penalty
Certificate on the last day of each month during such Non Compliance indicating, the Non -Compliance

Penalties which have accrued during that period.

0) A Non Compliance Penalty Certificate shall be prima facie proof of the matters towhich it relates. If the

Service Provider disputes any of the amounts set out in 2 Non -Compliance,Penalty Certificate:
(i)  the dispute shall be resolved in accordance with the provisions of thesAgreement; and

(i)  if pursuant to that referral, it is determined that the Servigé Provider» owes any amount to Transnet
pursuant to the Non-Compliance Penalty Certificate, then“the Supplier shall pay such amount to
Transnet within 10 (ten) Business Days of the determination made pursuant to such determination

and an accompanying valid Tax Invoice.

Payment of Non -Compliance Penalties:

p) Subject to Clause o), the Service Provider shall pay the Non- Compliance Penalty indicated in the Non -
Compliance Penalty Certificate within 10 (ten)*Business Days of Transnet issuing a valid Tax Invoice to
the Service Provider for the amaunt set out in that certificate. If Transnet does not issue a valid Tax
Invoice to the Service Provider*fer Non -Compliance Penalties accrued during any relevant period, those
Non Compliance Penalties shall‘be carried forward to the next period.

q) The Service Provider shall'pay the amount due within 10 (ten) Business Days after receipt of a valid Tax
Invoice from Transnet, failing which Transnet shall, without prejudice to any other rights of Transnet
under the Agreement, be entitled to call for payment which may be in any form Transnet deems

reasonable and/orappfopriate.

r) Should the Sefvice Provider fail to pay any Non -Compliance Penalties within the time indicated in above
(as applicable), Transnet shall be entitled to deduct (set off) the amount not paid by the Service Provider

from the account of the Service Provider in the ensuing month.

s) The Non- Compliance Penalties set forth in this Clause 9.4 are stated exclusive of VAT. Any VAT payable
on Non- Compliance Penalties will be for the account of the Supplier.
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10 FEES AND EXPENSES

10.1

10.2

10.3

In consideration of the provision of the Services, Transnet will pay to the Service Provider the Fees
detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save for those materials [if
any] set out in the Work Order and accepted by Transnet or in any relevant Work Order [which will be
invoiced to Transnet at cost].

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service Provider all

reasonable and proper expenses incurred directly and solely in connection with the provision of the

Services, provided that all such expenses:

a) are agreed by Transnet in advance;

b) are incurred in accordance with Transnet's standard travel and expenses policies;

c) are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts.

10.4

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and accommodation
costs, will provide the detail for each of the Personnel, carrying=out the Services and incurring the

expenses, and the Tax Invoice will, where appropriate, include VAT as a separate item.

11 INVOICING AND PAYMENT

11.1

11.2

11.3

11.5

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work Order,

subject to the terms and conditions of, the Agreement.

Transnet shalt pay such amountsd¢te, the Service Provider, upon receipt of a valid and undisputed Tax
Invoice together with the supporting, documentation as specified in the Work Order appended hereto,
once the valid and undisputedsTax Invoices, or such portion of the Tax Invoices which are valid and
undisputed become due @and, payable to the Service Provider for the provision of the Services, in terms of

clause 11.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable at the

applicable rate:

Unless otherwise provided for in the Work Order(s) appended to the Agreement, Tax Invoices shall be
submitted, together with a month-end statement. Payment against such month-end statement shall be
made®by Transnet within 30 [thirty] calendar days after date of receipt by Transnet of the statement

together with all valid and undisputed Tax Invoices and supporting documentation.

Where the payment of any Tax Invoice, or any part thereof which is not in dispute, is not made in
accordance with this clause 11, the Service Provider shall be entitled to charge interest on the outstanding
amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the period from the due

date of payment until the outstanding amount is paid.
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12 FEE ADJUSTMENTS

12.1 Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in the Work

Order(s) annexed hereto from time to time.

12.2 No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

12.3 Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive period,
either Party shall be entitled to submit this matter to dispute resolution in accordance with clause 26 of
this Master Agreement /Dispute Resolution].

13 INTELLECTUAL PROPERTY RIGHTS
13.1 Title to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential, Information and Background
Intellectual Property and the Service Provider acknowledges that itshas ne,claim of any nature in and to
the Confidential Information and Background Intellectual Property,that is proprietary to Transnet. For
the avoidance of doubt, all the Service Provider’s Background Intellectual Property shall remain vested in
the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive licence to use
Transnet’s Background Intellectual Property only for, the Permitted Purpose. This license shall not permit

the Service Provider to sub-license to other pafties.

¢) The Service Provider shall grant to Transnét an‘irrevocable, royalty free, non-exclusive licence to use the
Service Provider's Background Intellectual Property for the Permitted Purpose. This licence shall not

permit Transnet to sub-license to other parties.

d) The Service Provider shall grant\Transnet access to the Service Provider's Background Intellectual
Property on terms which shall beéibona fide negotiated between the Parties for the purpose of

commercially exploiting the Fareground Intellectual Property, to the extent that such access is required.

13.2 Title to Intellectual Property

a) All right,title@nd interest in and to Foreground Intellectual Property prepared, conceived or developed
by theiService Provider, its researchers, agents and employees shall vest in Transnet and the Service
Provider acknowledges that it has no claim of any nature in and to the Foreground Intellectual Property.
The Service Provider shall not at any time during or after the termination or cancellation of the
Agreement dispute the validity or enforceability of such Foreground Intellectual Property, or cause to be
done any act or anything contesting or in any way impairing or tending to impair any part of that right,
title and interest to any of the Foreground Intellectual Property and shall not counsel or assist any

person to do so.
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b) Transnet shall be entitled to seek protection in respect of the Foreground Inteliectual Property anywhere
in the world as it shall decide in its own absolute discretion and the Service Provider shall reasonably
assist Transnet in attaining and maintaining protection of the Foreground Intellectual Property.

¢) Where the Foreground Intellectual Property was created by the Service Provider or its researchers,
agents and employees and where Transnet elects not to exercise its option to seek protection or decides
to discontinue the financial support of the prosecution or maintenance of any such protection, Transnet
shall notify the Service Provider who shall have the right of first refusal to file or continue prosecution or
maintain any such applications and to maintain any protection issuing on the Foreground Intellectual
Property.

d) No consideration shall be paid by Transnet to the Service Provider for the assignment of any Foreground
Intellectual Property from the Service Provider to Transnet, over and abovesthe.sums payable in terms of
the Agreement. The Service Provider undertakes to sign all documents and do all things as may be
necessary to effect, record and perfect the assignment of the Foreground Intellectual Property to
Transnet.

e) Subject to anything contrary contained in the Agreement and/or the prior written consent of Transnet
[which consent shalt not be unreasonably be withheld or, delayed];"the Service Provider shall under no
circumstances be entitled as of right, or to claim thewright, to use Transnet’s Background Intellectual
Property and/or Foreground Intellectual Property.

13.3 Title to Improvements

13.4 Any improvements, developments, adaptationsband/or modifications to the Foreground Intellectual
Property, and any and all new inventiens or discoveries, based on or resulting from the use of Transnhet’s
Background Intellectual Property andjor Confidential Information shail be exclusively owned by Transnet.
The Service Provider shall disclese) promptly to Transnet all such improvements, developments,
adaptations and/or modifications, inventions or discoveries. The Service Provider hereby undertakes to
sign all documents anddo all things as may be necessary to effect, record and perfect the assignment of
such improvements;, developments, adaptations and/or modifications, inventions or discoveries to
Transnet and the Service Provider shall reasonably assist Transnet in attaining, maintaining or

documentingsownership’and/or protection of the improved Foreground Intellectual Property.

13.5 Unauthorised Use of Confidential Information

13.6 The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential Information,
and shall promptly notify Transnet of the information if it becomes aware of any party so acting, and shall
provide Transnet the information with such assistance as Transnet reasonably requires, at Transnet’s cost

and expense, to prevent such third party from so acting.
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13.7 Unauthorised Use of Intellectual Property

a)

b)

0)
d)

The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and applications of
registrations of Patents, Designs and Trade Marks or any act of infringement, unfair competition or
passing off involving the Intellectual Property of Transnhet of which the Service Provider acquires
knowledge and Transnet shall have the right, as its own option, to proceed against any party infringing
its Intellectual Property.

It shall be within the sole and absolute discretion of Transnet to determine what steps shall be taken
against the infringer and the Service Provider shall co-operate fully with Transnet, at Transnet’s cost, in
whatever measure including legal action to bring any infringement of illegal use te,an end.

The Service Provider shall cooperate to provide Transnet promptly with all relevant ascertainable facts.

If proceedings are commenced by Transnet alone, Transnet shall be responsible for all expenses but
shall be entitled to all damages or other awards arising out of such preceedings. If proceedings are

commenced by both Parties, both Parties will be responsible for thesexpenses and both Parties shall be

entitled to damages or other awards arising out of proceedings:

14 SERVICE PROVIDER’'S PERSONNEL

14.1

14.2

14.3

14.4

14.5

The Service Provider’s Personnel shall be regarded at,all'times as employees, agents or Subcontractors of
the Service Provider and no relationship of employeriandvemployee shall arise between Transnet and any
Service Provider Personnel under any circumistances regardless of the degree of supervision that may be
exercised over the Personnel by Transnet.

The Service Provider warrants that alhits Personnel will be entitled to work in South Africa or any other

country in which the Services are to\besperformed.

The Service Provider will ensdre thattits Personnel comply with all reasonable requirements made known
to the Service Provider by Transnet’concerning conduct at any Transnet premises or any other premises
upon which the Services aresto be performed [including but not limited to security regulations, policy
standards and codes ‘of,practice and health and safety requirements]. The Service Provider will ensure

that such Personnelsat all times act in a lawful and proper manner in accordance with these requirements.

Transnet reServes the right to refuse to admit or to remove from any premises occupied by or on behalf
of it, any Service Provider Personnel whose admission or presence would, in the reasonable opinion of
Transnet, ‘e undesirable or who represents a threat to confidentiality or security or whose presence
would be in breach of any rules and regulations governing Transnet's Personnel, provided that Transnet
notifies the Service Provider of any such refusal [with reasons why]. The reasonable exclusion of any such
individual from such premises shall not relieve the Service Provider from the performance of its obligations
under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its Personnel

assigned to perform the Services. If any re-assignment by the Service Provider of those Personnel is
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necessary, or if Transnet advises that any such Personnel assigned are in any respect unsatisfactory,
including where any such Personnel are, or are expected to be or have been absent for any period, then
the Service Provider will promptly supply a replacement of equivalent calibre and experience, and any
such replacement shall be approved by Transnet prior to commencing provision of the Services, such
approval not to be unreasonably withheld or delayed.

15 LIMITATION OF LIABILITY

15.1

Neither Party excludes or limits liability to the other Party for:

a) death or personal injury due to negligence; or

15.2

15.3

15.4

15.5

15.6

b) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and*against liability for damage
to any Transnet property [whether tangible or intangible] or any other Idss, costs or damage suffered by
Transnet to the extent that it results from any act of or omission by_the Servieé Provider or its Personnel
in connection with the Agreement. The Service Provider’s liability.arising out of this clause 15.2 shall be
limited to a maximum amount payable in respect of any one occurrence or a series of related occurrences
in a single calendar year, such amount to be agreed in writing by thesParties.

Subject always to clauses 15.1 and 15.2 above, the fiability of either the Service Provider or Transnet
under or in connection with the Agreement, whethef for negligence, misrepresentation, breach of contract
or otherwise, for direct loss or damage arising out“of each Default or series of related Defaults shall not
exceed 100% [one hundred per cent] of the Fees paid under the schedule or Work Order to which the
Default(s) relates.

Subject to clause 15.1 above, and exgept as provided in clauses 15.2 and 15.3 above, in ho event shall
either Party be liable to the othef far indirect or consequential loss or damage or including indirect or
consequential foss of profits, business, revenue, goodwill or anticipated savings of an indirect nature or
loss or damage incurred by the 6ther, Party as a result of third party claims.

If for any reason the exclusion of liability in clause 15.4 above is void or unenforceable, either Party’s total

liability for all loss omdamage under the Agreement shall be as provided in clause 15.3 above.

Nothing in this élause 15 shall be taken as limiting the liability of the Service Provider in respect of clause
13 [Intellectiial Property Rights] or clause 17 [Confidentiality].

16 INSURANCES

16.1

Without limiting the liability of the Service Provider under the Agreement, the Service Provider shall take
out insurance in respect of all risks for which it is prudent for the Service Provider to insure against,
including any liability it may have as a result of its activities under the Agreement for theft, destruction,
death or injury to any person and damage to property. The level of insurance will be kept under review by
Transnet, on an annual basis, to ensure its adequacy, provided that any variation to the level of such
insurance shall be entirely at the discretion of the Service Provider.
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16.2 The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] calendar days after date of

policy renewals.

16.3 Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance under this clause
16, it shall notify Transnet in writing as soon as it becomes aware of the reduction or inadequate cover
and Transnet may arrange or purchase such insurance. The Service Provider shall promptly reimburse
Transnet for any premiums paid provided such insurance protects the Service Provider’s liability. Transnet
assumes no responsibility for such insurance being adequate to protect all of the Service Provider's
liability.

16.4 In the event that the Service Provider receives written notice from its insurers advising of the termination
of its insurance cover referred to in clause 16.1 above or if the insurancesceases to be available upon
commercially reasonable terms, the Service Provider shall immediately netify Transnet in writing of such
termination and/or unavailability, where after either the Service Provideror Transnet may terminate the
Agreement on giving the other Party not less than 30 [thirty] calendar days prior written notice to that
effect.

17 CONFIDENTIALITY
17.1 The Parties hereby undertake the following, with regafdto Confidential Information:

a) not to divulge or disclose to any person whomseeveriin any form or manner whatsoever, either directly
or indirectly, any Confidential Information of 'the other, without the prior written consent of such other
Party, other than when called upon td do so in accordance with a statute, or by a court having
jurisdiction, or by any other duly authorised.ahd empowered authority or official, in which event the
Party concerned shall do what is,reasonably possible to inform the other of such a demand and each
shall assist the other in seeking, appropriate relief or the instituting of a defensive action to protect the

Confidential Information coficerned;

b) not to use, exploit, permitithe use of, directly or indirectly, or in any other manner whatsoever apply the
Confidential Information), disclosed to it as a result of the Agreement, for any purpose whatsoever other
than for the purpose for'which it is disclosed or otherwise than in strict compliance with the provisions in

the Agreement;

¢) not to make any*rotes, sketches, drawings, photographs or copies of any kind of any part of the
discloSed Confidential Information, without the prior written consent of such other Party, except when
reasonablyinecessary for the purpose of the Agreement, in which case such copies shall be regarded as

Confidential Information;

d) not to de-compile, disassemble or reverse engineer any composition, compilation, concept application,
item, component de-compilation, including software or hardware disclosed and shall not analyse any
sample provided by Transnet, or otherwise determine the composition or structure or cause to permit
these tasks to be carried out except in the performance of its obligations pursuant to the Agreement;
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e) not to exercise less care to safeguard Transnet Confidential Information than the Party exercises in
safeguarding its own competitive, sensitive or Confidential Information;

f) Confidential Information disclosed by either Party to the other or by either Party to any other party used
by such Party in the performance of the Agreement, shall be dealt with as “restricted” or shall be dealt
with according to any other appropriate level of confidentiality relevant to the nature of the information
concerned, agreed between the Parties concerned and stipulated in writing for such information in such

cases;

g) the Parties shall not make or permit to be made by any other person subject to their control, any public
statements or issue press releases or disclose Confidential Information with regard to any matter related
to the Agreement, unless written authorisation to do so has first been obtained from the Party first

disclosing such information;

h) each Party shall be entitled to disclose such aspects of Confidential Information as may be relevant to
one or more technically qualified employees or consultants of the Party who aré required in the course of
their duties to receive the Confidential Information for the.Permitted Purpose provided that the
employee or consuitant concerned has a legitimate interest therein, and then only to the extent
necessary for the Permitted Purpose, and is informed by the Party of the confidential nature of the
Confidential Information and the obligations of the confidentiality to which such disclosure is subject and

the Party shall ensure such employees or consultants henour such obligations;

i) each Party shall notify the other Party of the sMame, ofieach person or entity to whom any Confidential
Information has been disclosed as soon as _practicable after such disclosure;

j) each Party shall ensure that any person.or entity to which it discloses Confidential Information shall
observe and perform all of the covehants the Party has accepted in the Agreement as if such person or
entity has signed the Agreement.The Rarty disclosing the Confidential Information shall be responsible
for any breach of the provisions of.the Agreement by the person or entity; and

k) each Party may by written notice to the other Party specify which of the Party’s employees, officers or
agents are required tofsign‘a non-disclosure undertaking.

17.2  The duties and obligations Wwith regard to Confidential Information in this clause 17 shall not apply where:

a) a Party can demonistrate that such information is already in the public domain or becomes available to
the publicihrough no breach of the Agreement by that Party, or its Personnel; or

b) was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the first-
mentioned,Party’s written records, without an infringement of an obligation or duty of confidentiality; or

¢) can be proved to have been rightfully received by a Party from a third party without a breach of a duty
or obligation of confidentiality; or

d) is independently developed by a Party as proven by its written records.

17.3  This clause 17 shall survive termination for any reason of the Agreement and shall remain in force and

effect from the Commencement Date of the Agreement and 5 [five] years after the termination of the

Respondent’s Signature Date & Company Stamp

RFQ No. HOAC-JHB-21973 for the Provision of Tambo Springs Exchange Yard Simulation for a period of five (05) months.



Page 47 of 68
Transnet Request for Quotation No HOAC-JHB-21973
RFQ for the Provision of Tambo Springs Exchange Yard Simulation for a period of five (05) months.

Returnable document

Agreement. Upon termination of the Agreement, all documentation furnished to the Service Provider by
Transnet pursuant to the Agreement shall be returned to Transnet including, without limitation all
corporate identity equipment including dyes, blocks, labels, advertising matter, printing matter and the
like.

18 TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work Order in
so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event, the provision
of any remaining commitment shall remain subject in all respects to these conditions.

19 TERM AND TERMINATION

19.1 Notwithstanding the date of signature hereof, the Commencement Date ifithe Agreement is [@] and the
duration shall be for a [®] [[®]] year period, expiring on [®], unless:
a) the Agreement is terminated by either Party in accordance with the provisions incorporated herein or in
any schedules or annexures appended hereto, or otherwise in aceerdance with law or equity; or
b) the Agreement is extended at Transnet’s option for a further period to be agreed by the Parties.

19.2  Either Party may terminate the Agreement forthwith by notice in writing to the other Party where the
other Party has committed a material Default apd, Where, such Default is capable of remedy, has failed to
remedy such Default within 30 [thirty] calendar days of receiving notice specifying the Default and
requiring its remedy.

19.3 Either Party may terminate the Agreement forthwith by notice in writing to the other Party when the other
Party is unable to pay its debts as‘they fall due or commits any act or omission which would be an act of
insolvency in terms of the Inselvency\Act, 24 of 1936 [as may be amended from time to time], or if any
action, application or proceéding is made with regard to it for:

a) a voluntary arrangemeént oricomposition or reconstruction of its debts;

b) its winding-up or disselution;

¢) the appointmentyof a liguidator, trustee, receiver, administrative receiver or similar officer; or
d) any similafiaction,.application or proceeding in any jurisdiction to which it is subject.

19.4 Transneét may terminate the Agreement at any time within 2 [two] months of becoming aware of a
change’ of cantrol of the Service Provider by notice in writing to the Service Provider. For the purposes of
this clause, “control” means the right to direct the affairs of a company whether by ownership of shares,
membership of the board of directors, agreement or otherwise.

19.5 Transnet may cancel any schedule or Work Order hereto at any time on giving the Service Provider 30
[thirty] calendar days' written notice.
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Notwithstanding this clause 19, either Party may cancel the Agreement without cause by giving 30 [thirty]
calendar days prior written notice thereof to the other Party.

20 CONSEQUENCE OF TERMINATION

20.1

20.2

20.3

20.4

20.5

20.6

20.7

Termination in accordance with clause 19 /Term and Termination] shall not prejudice or affect any right of
action or remedy which shall have accrued or shall thereafter accrue to either Party and all provisions
which are to survive the Agreement or impliedly do so shall remain in force and in effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver up, and
procure that its Personnel will immediately deliver up to Transnet, all Deliverables and property belonging
to Transnet [or, in the event of termination of a Work Order, such as is releyant to that Work Order]
which may be in the possession of, or under the control of the Service Provider, and certify to Transnet in

writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause'20:2 above are in electronic
form and contained on non-detachable storage devices, the Service Provider will provide Transnet with
unencrypted copies of the same on magnetic media and will firretrievably destroy and delete copies so
held.

In the event that the Agreement is terminated by the, Service Provider under clause 19.2 [Term and
Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5 [Term and
Termination], Transnet will pay to the Service Provider,all outstanding Fees [apportioned on a pro rata
basis] relating to the work undertaken by the Service Provider up until the date of such termination.
Transnet will also pay the costs of any gogds and materials ordered by the Service Provider in relation to
the such work for which the Service, Provider has paid or is legally obliged to pay, in which case, on
delivery of such goods or materials, the\Service Provider will promptly deliver such goods and materials to

Transnet or as it may direct.

The provisions of clauses 1{Definitions], 6 [Warranties], 13 [Intellectual Property Rights], 15 [Limitation
of Liability], 17 [Confidentialityfid20 [Consequence of Termination], 26 [Dispute Resolution] and 30

[Governing Law] shall survive termination or expiry of the Agreement.

If either Party [the Defaulting Party] commits a material breach of the Agreement and fails to remedy
such breach within“30{thirty] calendar days of written notice thereof, the other Party [hereinafter the
Aggrieved Party];“shall be entitled, in addition to any other rights and remedies that it may have in
terms of,the Agreement, to terminate the Agreement forthwith without any liability and without prejudice

to any claimsywhich the Aggrieved Party may have for damages against the Defaulting Party.
Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management, whether

provisionally or finally; or
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c) either Party cease or threaten to cease to carry on its normal line of business or default or threaten to
default in the payment of its liabilities generally, or commit any act or omission which would be an act of
insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended from time to time];

20.8 then the other Party shall be entitled, but not obliged, to terminate the Agreement on written notice, in
which event such termination shall be without any liability and without prejudice to any claims which
either Party may have for damages against the other.

21 ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior written
consent of the other. Further, in the event that Transnet wishes to assign or novate the Agreement to any
third party, the Service Provider agrees that it shall not unreasonably withhold or 'delay its consent to such
assignment or novation and that it shall only be entitled to recover from Transnet anyyreasonable legal costs
incurred by it as a direct result of such assignment or novation.

22 FORCE MAJEURE

22.1 Neither Party shall have any claim against the other Party ‘arising |from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force majeure
such as acts of God, fire, flood, war, lockout, government action, laws or regulations, terrorism or civil
disturbance, defaults or other circumstances or fact@rs beyond the reasonable control of either Party, and
to the extent that the performance of obligatiohs of, either Party hereunder is delayed by virtue of the
aforegoing, any period stipulated for any sueh performance shall be reasonably extended. Transnet may
however rely on strikes, industrial dispute and riots as a ground of force majeure.

22.2 Each Party will take all reasonable steps by whatever lawful means that are available, to resume full
performance as soon as practicable’and will seek agreement to modification of the relevant provisions of
the Agreement in order to accommedate the new circumstances caused by the act of force majeure. If a
Party fails to agree to such ‘modifications proposed by the other Party within 90 [ninety] calendar days of
the act of force majeyre first occurring, either Party may thereafter terminate the Agreement with
immediate notice.

23 EQUALITY AND DIVERSITY

23.1 The Service Providerwill not victimise, harass or discriminate against any employee of either Party to the
Agreement or any applicant for employment with either Party to the Agreement due to their gender, race,
disability, age, religious belief, sexual orientation or part-time status. This provision applies, but is not
limited to employment, upgrading, work environment, demotion, transfer, recruitment, recruitment
advertising, termination of employment, rates of pay or other forms of compensation and selection for

training.
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23.2 Both Parties to the Agreement undertake that they will not, and shall ensure that its employees, agents
and Subcontractors will not breach any applicable discrimination legislation and any amendments and re-

enactments thereof.

24 NON-WAIVER

24.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement, shall
not, in any manner, be construed to be a waiver of any of that Party's rights in that regard and in terms

of the Agreement.,

24.2  Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the Agreement,
or prejudice the right of that Party to institute subsequent action.

25 PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable; or shall be required to
be modified, the validity, legality and enforceability of the remaining provisions:shall not be affected thereby.

26 DISPUTE RESOLUTION

26.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement, the Parties
shall try to resolve the dispute by negotiation within 10 [tef]Business Days of such dispute arising.

26.2 If the dispute has not been resolved by such negotiation, either of the Parties may refer the dispute to
AFSA and notify the other Party accordingly, which praceedings shall be held in Johannesburg.

26.3 Such dispute shall be finally resolved in acCordanceswith the rules of AFSA by an arbitrator or arbitrators
appointed by AFSA.

26.4 This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof, and
neither of the Parties shall be entitled to*withdraw from the provisions of this clause or claim at any such

proceedings that it is not bound by this'clause 26.
26.5 This clause 26 is severable from'the rest of the Agreement and shall remain in effect even if the
Agreement is terminated ‘for any reason.

26.6 This clause 26 shall, not preclude either Party from seeking urgent relief in a court of appropriate

jurisdiction, where grounds for urgency exist.

27 ADDRESSES FOR NOTICES

27.1 The'Parties'to the Agreement select the physical addresses and facsimile numbers, as detailed hereafter,
as their respective addresses for giving or sending any notice provided for or required in terms of the
Agreement, provided that either Party shall be entitled to substitute such other address or facsimile

number, as may be, by written notice to the other:
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a) Transnet

(i)  For legal notices: [®]
Fax No. [®]

Attention: Legal Counsel

(iiy  For commercial matters: [®]
Fax No. [@]

Attention: [@]
b) The Service Provider

(i)  For legal notices: [e]
Fax No. [@]

Attention: [e]

(i)  For commercial matters: [e]
Fax No. [@]

Attention: [@]

27.2  Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by facsimile.
27.3 Any notice shall be deemed to have been given:

a) if hand delivered, on the day of delivery; or

b) if posted by prepaid registered post; 10 [ten] calendar days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation printout,
provided that such notice shall,be confirmed by prepaid registered post on the date of dispatch of such
fax, or, should nospostal facilities be available on that date, on the next Business Day.

28 WHOLE AND ONLY AGREEMENT

28.1 The Partiesyhereby confirm that the Agreement constitutes the whole and only agreement between them
with regarddo the subject matter of the Agreement.

28.2 The Parties hereby confirm that the Agreement replaces all other agreements which exist or may have
existed in any form whatever between them, with regard to the subject matter dealt with in the

Agreement, including any annexures, appendices, schedules or Work Order(s) appended hereto.
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29 AMENDMENT AND CHANGE CONTROL

29.1 Any amendment or change of any nature made to this Agreement and the Schedule of Requirements
thereof shall only be valid if it is in writing, signed by both Parties and added to this Agreement as an

addendum hereto.

29.2 In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree any
proposed changes using the dispute resolution procedures in clause 26 [Dispute Resolution).

30 GOVERNING LAW
The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of South
Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

30.1 Change of Law

30.2 In the Agreement, unless the context otherwise requires, references to. a statutory provision include
references to that statutory provision as from time to time amended, extended or re-enacted and any
regulations made under it, provided that in the event that the amendment, extension or re-enactment of
any statutory provision or introduction of any new statutory provision has a material impact on the
obligations of either Party, the Parties will negotiate in good faith"to agree such amendments to the
Agreement as may be appropriate in the circumstancesalf, within a reasonable period of time, the Service
Provider and Transnet cannot reach agreement on the nature of the changes required or on modification
of Fees, Deliverables, warranties, or other terms.and, conditions, either Party may seek to have the matter
determined in accordance with clause 26 [Dispute Resg/ution] above.

31 COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute one
and the same instrument. Either Party may ‘enter into the Agreement by signing any such counterpart.

32 TRANSNET’S LIST OF EXCLUDED TENDERERS (BLACKLIST)

32.1 All the stipulations areund\Transnet’s blacklisting process as laid down in Transnet’s Supply Chain Policy
and Procurement Procedures Manual are included herein by way of reference. Below follows a condensed

summary of thisiblacklisting procedure.

32.2 Blacklisting'is asmechanism used to exclude a company/person from future business with Transnet for a
specified period. The decision to blacklist is based on one of the grounds for blacklisting. The standard of
proof to commence the blacklisting process is whether a “prima facie’ (i.e. on the face of it) case has
been established.

32.3 Depending on the seriousness of the misconduct and the strategic importance of the Goods/Services, in
addition to blacklisting a company/person from future business, Transnet may decide to terminate some
or all existing contracts with the company/person as well.
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32.4 A supplier or contractor to Transnet may not subcontract any portion of the contract to a blacklisted
company.

32.5 Grounds for blacklisting include: If any person/Enterprise which has submitted a Bid, concluded a
contract, or, in the capacity of agent or subcontractor, has been associated with such Bid or contract:

(i) Has, in bad faith, withdrawn such Bid after the advertised closing date and time for the receipt of
Bids;

(i)  has, after being notified of the acceptance of his Bid, failed or refused to sign a contract when called

upon to do so in terms of any condition forming part of the bid documents;

(i) has carried out any contract resulting from such bid in an unsatisfactory*manner or has breached any

condition of the contract;
(iv) has offered, promised or given a bribe in relation to the obtaining.or eéxecution of the contract;

(v) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any Government

Department or towards any public body, Enterprise or person;

(vi) has made any incorrect statement in a certificate orjother communication with regard to the Services
or his B-BBEE status and is unable to prove 46"the satisfaction of Transnet that:

b) he made the statement in good faith honestly believing it to be correct; and

c) before making such statement he took all reasonable steps to satisfy himself of its correctness;

(i) caused Transnet damage, or to\ificuricosts in order to meet the contractor’s requirements and which
could not be recovered from theéxcontractor;

(i)  has litigated against Transnetiin bad faith.

32.6 Transnet recognizes/that trust and good faith are pivotal to its relationship with its suppliers. When a
dispute arises between Transnet and its supplier, the parties should use their best endeavours to resolve
the disputeyinian amicable manner, whenever possible. Litigation in bad faith negates the principles of
trusteandygood faith on which commercial relationships are based. Accordingly, Transnet will not do
business with a company that litigates against it in bad faith or is involved in any action that reflects bad

faith on its part. Litigation in bad faith includes, but is not limited to the following instances:

a) Vexatious proceedings. These are frivolous proceedings which have been instituted without proper

grounds;

b) Perjury. Where a supplier commits perjury either in giving evidence or on affidavit;
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Scurrilous allegations. Where a supplier makes allegations regarding a senior Transnet employee which
are without a proper foundation, scandalous, abusive or defamatory.

Abuse of court process. When a supplier abuses the court process in order to gain a competitive

advantage during a bid process.

Where any person or Enterprise has been found guilty by a court of law, tribunal or other administrative
body of a serious breach of any law, during the preceding 5 Years, such person/Enterprise may also be
blacklisted. Serious breaches of the law would include but are not limited to corruption, fraud, theft,
extortion, or contraventions of the Competition Act 89 of 1998 (e.g. collusive tendering). This process
excludes minor convictions such as traffic offences or personal disagreements between parties which have

no bearing on the business operations of the person or Enterprise.

Grounds for biacklisting include a company/person recorded as being a company, or person prohibited
from doing business with the public sector on National Treasury’s database ofyRestricted Suppliers or

Register of Tender Defaulters.

Companies associated with the person/s guilty of misconduct (ife. entities, owned, controlled or managed
by such persons), any companies subsequently formed by the person(s) guilty of the misconduct and/or
an existing company where such person(s) acquires a controlling stake may be considered for blacklisting.

The decision to extend the blacklist to associated companies will be at the sole discretion of Transnet.

Any person or enterprise or company against whomya‘decision to blacklist has been taken, may make
representations to the Chief Financial Officer ofi Transnet SOC Ltd, whose decision shall be final.
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ANNEXURE B

Important Note: All potential bidders must read this document and certify in the RFX
Declaration Form that that have acquainted themselves with, and agree with the
content. The contract with the successful bidder will automatically incorporate this

Integrity Pact as part of the final concluded contract.

INTEGRITY PACT

Between

TRANSNET SOC LTD

Registration Number: 1990/000900/30

("Transnet”)

and

The Bidder / Supplier/ Service Provider / Contractor (hereinafter referred to as the “Bidder /
Supplier™)
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1 PREAMBLE

Transnet values full compliance with all relevant laws and regulations, ethical standards and the principles of

economical use of resources, fairness and transparency in its relations with its Bidders / Suppliers.

In order to achieve these goals, Transnet and the Bidder / Supplier hereby enter into this agreement

hereinafter referred to as the “Integrity Pact” which will form part of the Bidder’s / Supplier’s application for

registration with Transnet as a vendor.

The general purpose of this Integrity Pact is to agree on avoiding all forms of dishonesty, fraud and corruption

by following a system that is fair, transparent and free from any undue influenge®prior to, during and

subsequent to the currency of any procurement and / or reverse logistics event and any further contract to be

entered into between the Parties, relating to such event.

All Bidders / Suppliers will be required to sign and comply with undertakings,contaip€d in this Integrity Pact,

should they want to be registered as a Transnet vendor.

2  OBJECTIVES

2.1

a)

b)

Transnet and the Bidder / Supplier agree to enter into this Integrity Pact, to avoid all forms of dishonesty,
fraud and corruption including practices that are anti-competitive in nature, negotiations made in bad faith
and under-pricing by following a system that i§, fair, transparent and free from any influence /
unprejudiced dealings prior to, during and subsequent to the currency of the contract to be entered into
with a view to:

Enable Transnet to obtain the desired contract at'asfeasonable and competitive price in conformity to the
defined specifications of the works, goods.and services; and

Enable Bidders / Suppliers to abstain, from bribing or participating in any corrupt practice in order to
secure the contract.

3 COMMITMENTS OF TRANSNET

31

3.2

Transnet commits to take all“mieasures necessary to prevent dishonesty, fraud and corruption and to

observe the followifig pringiples:

Transnet hereby “undertakes that no employee of Transnet connected directly or indirectly with the
sourcing event and ensuing contract, will demand, take a promise for or accept directly or through
intermediaries\any bribe, consideration, gift, reward, favour or any material or immaterial benefit or any
other,_advantage from the Bidder, either for themselves or for any person, organisation or third party
related‘to the contract in exchange for an advantage in the bidding process, bid evaluation, contracting or
implementation process related to any contract.

Transnet will, during the registration and bidding process treat all Bidders / Suppliers with equity,
transparency and fairness. Transnet will in particular, before and during the registration process, provide
to all Bidders / Suppliers the same information and will not provide to any Bidders / Suppliers confidential
/ additional information through which the Bidders / Suppliers could obtain an advantage in relation to
any bidding process.
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3.3 Transnet further confirms that its employees will not favour any prospective bidder in any form that could
afford an undue advantage to a particular bidder during the tendering stage, and will further treat all
Bidders / Supplier participating in the bidding process.

3.4  Transnet will exclude from the bidding process such employees who have any personal interest in the
Bidders / Suppliers participating in the bidding process.

4 OBLIGATIONS OF THE BIDDER / SUPPLIER

4.1  The Bidder / Supplier commits itself to take all measures necessary to prevent corrupt practices, unfair
means and illegal activities during any stage of its bid or during any ensuing contract stage in order to
secure the contract or in furtherance to secure it and in particular the Bidder / Supplier commits to the
following:

a) The Bidder / Supplier will not, directly or through any other person or firm, offer, promise or give to
Transnet or to any of Transnet’s employees involved in the bidding process or tayany third person any
material or other benefit or payment, in order to obtain in exchange amyadvantage during the bidding
process; and

b) The Bidder / Supplier will not offer, directly or through intermediaries, any bribe, gift, consideration,
reward, favour, any material or immaterial benefit or other advantage, commission, fees, brokerage or
inducement to any employee of Transnet, connected directly onjindirectly with the bidding process, or to
any person, organisation or third party related to the céntract in exchange for any advantage in the
bidding, evaluation, contracting and implementation ofithe contract.

4.2  The acceptance and giving of gifts may be permittedprovided that:

a) the gift does not exceed R1 000 (one thousand Rand))in retail value;
b) many low retail value gifts do not exceed/R 1 000"Within a 12 month period;

¢) hospitality packages do not exceed R5 000 _in/value or many low value hospitality packages do not
cumulatively exceed R5 000;

d) a Bidder / Supplier does not give,a~Transnet employee more than 2 (two) gifts within a 12 (twelve)
month period, irrespective ofvalte;

e) a Bidder / Supplier does rot accept more than 1 (one) gift in excess of R750 (seven hundred and fifty
Rand) from a Transnet €mployeewithin a 12 (twelve) month period, irrespective of value;

f) a Bidder / Supplier mayyunder’no circumstances, accept from or give to, a Transnet employee any gift,
business courtesy, including an invitation to a business meal and /or drinks, or hospitality package,
irrespective of«alué, during any bid evaluation process, including a period of 12 (twelve) months after
such tendershas been awarded, as it may be perceived as undue and improper influence on the
evaluation'process.or reward for the contract that has been awarded; and

g) a Bidder / 'Supplier may not offer gifts, goods or services to a Transnet employee at artificially low prices,
which are‘not available to the public at those prices.

4.3  The Bidder / Supplier will not collude with other parties interested in the contract to preclude a
competitive bid price, impair the transparency, fairness and progress of the bidding process, bid
evaluation, contracting and implementation of the contract. The Bidder / Supplier further commits itself
to delivering against all agreed upon conditions as stipulated within the contract.

4.4  The Bidder / Supplier will not enter into any illegal or dishonest agreement or understanding, whether
formal or informal with other Bidders / Suppliers. This applies in particular to certifications, submissions
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or non-submission of documents or actions that are restrictive or to introduce cartels into the bidding
process.

The Bidder / Supplier will not commit any criminal offence under the relevant anti-corruption laws of
South Africa or any other country. Furthermore, the Bidder /Supplier will not use for illegitimate purposes
or for restrictive purposes or personal gain, or pass on to others, any information provided by Transnet as
part of the business relationship, regarding plans, technical proposals and business details, including
information contained or transmitted electronically.

A Bidder / Supplier of foreign origin shall disclose the name and address of its agents or representatives in
South Africa, if any, involved directly or indirectly in the registration or bidding process. Similarly, the
Bidder / Supplier of South African nationality shall furnish the name and address of the foreign principals,
if any, involved directly or indirectly in the registration or bidding process.

The Bidder / Supplier will not misrepresent facts or furnish false or forged documents or information in
order to influence the bidding process to the advantage of the Bidder / Supplier or detriment of Transnet
or other competitors.

The Bidder / Supplier shall furnish Transnet with a copy of its,code, ofvconduct, which code of conduct
shall reject the use of bribes and other dishonest and unethicali\conduct, as well as compliance
programme for the implementation of the code of conduct.

The Bidder / Supplier will not instigate third persofis™e \commit offences outlined above or be an
accessory to such offences.

5 INDEPENDENT BIDDING

5.1 For the purposes of that Certificate in (relation to any submitted Bid, the Bidder declares to fully
understand that the word “competitor” shali,include any individual or organisation, other than the Bidder,
whether or not affiliated with the Bidder, who:

a) has been requested to submit a Bid,inresponse to this Bid invitation;

b) could potentially submit a Bid’ in Ffesponse to this Bid invitation, based on their qualifications, abilities or
experience; and

¢) provides the same Goodsiand Services as the Bidder and/or is in the same line of business as the Bidder.

5.2  The Bidder has arrived,at his submitted Bid independently from, and without consultation, communication,
agreement or arrangement with any competitor. However communication between partners in a joint
venture or consortidm will not be construed as collusive bidding.

5.3 In particular,“without limiting the generality of paragraph 5 above, there has been no consultation,
communication, agreement or arrangement with any competitor regarding:

a) prices;
b) geographical area where Goods or Services will be rendered [market allocation];
c) methods, factors or formulas used to calculate prices;
d) the intention or decision to submit or not to submit, a Bid;
e) the submission of a Bid which does not meet the specifications and conditions of the RFP; or
f) bidding with the intention of not winning the Bid.
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In addition, there have been no consultations, communications, agreements or arrangements with any
competitor regarding the quality, quantity, specifications and conditions or delivery particulars of the
Goods or Services to which his/her Bid relates.

The terms of the Bid as submitted have not been, and will not be, disclosed by the Bidder, directly or
indirectly, to any competitor, prior to the date and time of the official Bid opening or of the awarding of
the contract.

Bidders are aware that, in addition and without prejudice to any other remedy provided to combat any
restrictive practices related to bids and contracts, Bids that are suspicious will be reported to the
Competition Commission for investigation and possible imposition of administrative penalties in terms of
section 59 of the Competition Act No 89 of 1998 and/or may be reported to the National Prosecuting
Authority [NPA] for criminal investigation and/or may be restricted from condueting business with the
public sector for a period not exceeding 10 [ten] years in terms of the Prevention and Combating of
Corrupt Activities Act No 12 of 2004 or any other applicable legislation.

Should the Bidder find any terms or conditions stipulated in any of the relevant/documents quoted in the
RFP unacceptable, it should indicate which conditions are unacceptablé*and)offer alternatives by written
submission on its company letterhead, attached to its submittédwBid, Any such submission shall be
subject to review by Transnet’s Legal Counsel who shall determine whether the proposed alternative(s)
are acceptable or otherwise, as the case may be.

6 DISQUALIFICATION FROM BIDDING PROCESS

6.1

6.2

6.3

If the Bidder / Supplier has committed a transgression through a violation of section 3 of this Integrity
Pact or in any other form such as to put its réliability, or’ credibility as a Bidder / Supplier into question,
Transnet may reject the Bidder's / Supplier’s ‘application from the registration or bidding process and
remove the Bidder / Supplier from its database, if already registered.

If the Bidder / Supplier has committed a transgression through a violation of section 3, or any material
violation, such as to put its reliability ‘or credibility into question. Transnet may after following due
procedures and at its own discretion,also exclude the Bidder / Supplier from future bidding processes.
The imposition and duration©f the exclusion will be determined by the severity of the transgression. The
severity will be determined by thefcircumstances of the case, which will include amongst others the
number of transgressions, the position of the transgressors within the company hierarchy of the Bidder /
Supplier and the amount'ef the damage. The exclusion will be imposed for up to a maximum of 10 (ten)
years. However, ransnet reserves the right to impose a longer period of exclusion, depending on the
gravity of the misconduct.

If the Biddéry/ Supplier can prove that it has restored the damage caused by it and has installed a suitable
corruption prevention system, or taken other remedial measures as the circumstances of the case may
require, Transnet may at its own discretion revoke the exclusion or suspend the imposed penalty.

7 TRANSNET'S LIST OF EXCLUDED TENDERERS (BLACKLIST)

7.1 All the stipulations around Transnet’s blacklisting process as laid down in Transnet's Supply Chain Policy
and Procurement Procedures Manual are included herein by way of reference. Below follows a condensed
summary of this blacklisting procedure.
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Blacklisting is a mechanism used to exclude a company/person from future business with Transnet for a
specified period. The decision to blacklist is based on one of the grounds for blacklisting. The standard of
proof to commence the blacklisting process is whether a “prima faci¢’ (i.e. on the face of it) case has
been established.

Depending on the seriousness of the misconduct and the strategic importance of the Goods/Services, in
addition to blacklisting a company/person from future business, Transnet may decide to terminate some
or al! existing contracts with the company/person as well.

A supplier or contractor to Transnet may not subcontract any portion of the contract to a blacklisted
company.

Grounds for blacklisting include: If any person/Enterprise which has submitted a Bid, concluded a
contract, or, in the capacity of agent or subcontractor, has been associated with such Bid or contract:

(i) Has, in bad faith, withdrawn such Bid after the advertised closing date and time for the receipt of

Bids;

(i)  has, after being notified of the acceptance of his Bid, failed or refused to sign a contract when called

upon to do so in terms of any condition forming part ofithe bid documents;

(i)  has carried out any contract resulting from such bidsinsan unsatisfactory manner or has breached any

condition of the contract;

(iv) has offered, promised or given a bribe in relationtothe obtaining or execution of the contract;
(v) has acted in a fraudulent or improper manner or/in bad faith towards Transnet or any Government

Department or towards any public body, Enterprise or person;

(vi) has made any incorrect statement in a ¢ertificate or other communication with regard to the Local

Content of his Goods or his B-BBEE ‘status and is unable to prove to the satisfaction of Transnet that:

b) he made the statement in go6d faith honestly believing it to be correct; and

¢) before making such statémentihe took all reasonable steps to satisfy himself of its correctness;

(i)  caused Transnet damage,‘or to incur costs in order to meet the contractor’s requirements and which

could not be recovered from the contractor;
(i)  has litigated against Transnet in bad faith.

7.6

7.7

Grounds for, blacklisting include a company/person recorded as being a company or person prohibited
from deing /business with the public sector on National Treasury’s database of Restricted Suppliers or
Register of Tender Defaulters.

Companies associated with the person/s guilty of misconduct (i.e. entities owned, controlled or managed
by such persons), any companies subsequently formed by the person(s) guilty of the misconduct and/or
an existing company where such person(s) acquires a controlling stake may be considered for blacklisting.
The decision to extend the blacklist to associated companies will be at the sole discretion of Transnet.
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8 PREVIOUS TRANSGRESSIONS

8.1

8.2

The Bidder / Supplier hereby declares that no previous transgressions resulting in a serious breach of any
law, including but not limited to, corruption, fraud, theft, extortion and contraventions of the Competition
Act 89 of 1998, which occurred in the last 5 (five) years with any other public sector undertaking,
government department or private sector company that could justify its exclusion from its registration on
the Bidder's / Supplier’s database or any bidding process.

If it is found to be that the Bidder / Supplier made an incorrect statement on this subject, the Bidder /
Supplier can be rejected from the registration process or removed from the Bidder / Supplier database, if
already registered, for such reason (refer to the Breach of Law Form contained in the applicable RFX
document.)

9 SANCTIONS FOR VIOLATIONS

5.1

9.2

9.3

9.4
9.5

9.6
9.7

Transnet shall also take all or any one of the following actions, wherever fequired to:

Immediately exclude the Bidder / Supplier from the bidding process.or call off the pre-contract
negotiations without giving any compensation the Bidder / Suppliers, However, the proceedings with the
other Bidders / Suppliers may continue;

Immediately cancel the contract, if already awarded or signed, without giving any compensation to the
Bidder / Supplier;

Recover all sums already paid by Transnet;

Encash the advance bank guarantee and performance band or warranty bond, if furnished by the Bidder /
Supplier, in order to recover the payments, already.made by Transnet, along with interest;

Cancel all or any other contracts with the Bidder / Supplier; and

Exclude the Bidder / Supplier from entering into'any bid with Transnet in future.

10 CONFLICTS OF INTEREST

10.1
10.2
10.3

10.4

A conflict of interest includes, inter‘alia, aysituation in which:

A Transnet employee has a personal financial interest in a bidding / supplying entity; and

A Transnet employee has privatejinterests or personal considerations or has an affiliation or a refationship
which affects, or may affect,\or may be perceived to affect his / her judgment in action in the best
interest of Transnet, or could,affect the employee’s motivations for acting in a particular manner, or which
could result in, or be perceived.as favouritism or nepotism.

A Transnet employee’ uses his / her position, or privileges or information obtained while acting in the
capacity as ansemployee for:

a) Private gain or/advancement; or
b) The expectation of private gain, or advancement, or any other advantage accruing to the employee must

be declared in a prescribed form.

10.5 Thuspconflicts of interest of any bid committee member or any person involved in the sourcing process
must be declared in a prescribed form.

10.6 If a Bidder / Supplier has or becomes aware of a conflict of interest i.e. a family, business and / or social
relationship between its owner(s) / member(s) / director(s) / partner(s) / shareholder(s) and a Transnet
employee / member of Transnet’s Board of Directors in respect of a bid which will be considered for the
bid process, the Bidder / Supplier:

10.7 must disclose the interest and its general nature, in the Request for Proposal ("RFX") declaration form; or

10.8 must notify Transnet immediately in writing once the circumstances has arisen.
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10.9 The Bidder / Supplier shall not lend to or borrow any money from or enter into any monetary dealings or

transactions, directly or indirectly, with any committee member or any person involved in the sourcing
process, where this is done, Transnet shall be entitled forthwith to rescind the contract and all other
contracts with the Bidder / Supplier.

11 MONITORING

11.1
11.2

11.3

11.4

11.5

Transnet will be responsible for appointing an independent Monitor to:

Conduct random monitoring of compliance to the provisions of this Integrity Pact for contracts entered
into between Transnet and the Bidder / Supplier for less than R100,000.000 (one hundred million Rand) in
value;

Monitor compliance to the provisions of this Integrity Pact for contracts enteredainto between Transnet
and the Bidder / Supplier for greater than R100,000.000 (one hundred million Rand) in value; and
Investigate any allegation of violation of any provisions of this Integrity Pact for contracts entered into
between Transnet and the Bidder / Supplier, irrespective of value.

The Monitor will be subjected to Transnet’s Terms of Conditions of Contractifor/the Provision of Services
to Transnet, as well as to Transnet’s Supplier Code of Conduct.

12 EXAMINATION OF FINANCIAL RECORDS, DOCUMENTATION/AND/OR ELECTRONIC DATA

121
12.2

For the purpose of Monitoring, as stipulated above, the.Monitor shall be entitled to:
Examine the financial records, documentation and of electronic date of the Bidder / Supplier / Transnet.
The Bidder / Supplier / Transnet shall provide allsreqlested information / documentation / data to the

Monitor and shall extend all help possible for the purpose of such examination.

13 DISPUTE RESOLUTION

13.1 Transnet recognises that trust andngood faith are pivotal to its refationship with its Bidders / Suppliers.
When a dispute arises between, Transriet and its Bidder / Supplier, the parties should use their best
endeavours to resolve the dispute ‘inan amicable manner, whenever possible. Litigation in bad faith
negates the principles of trust.and good faith on which commercial relationships are based. Accordingly,
following a blacklisting proeess asfmentioned in paragraph 7 above, Transnet will not do business with a
company that litigates against it’in bad faith or is involved in any action that reflects bad faith on its part.
Litigation in bad faith“ineludes, but is not limited to the following instances:

13.2 Vexatious proceedings: these are frivolous proceedings which have been instituted without proper
grounds;

13.3 PerjurysWhere,a supplier make a false statement either in giving evidence or on an affidavit;

13.4 Scurrilous/allegations: where a supplier makes allegations regarding a senior Transnet employee which
are‘without proper foundation, scandalous, abusive or defamatory; and

13.5 Abuse of court process: when a supplier abuses the court process in order to gain a competitive
advantage during a bid process.

14 GENERAL

14.1 This Integrity Pact is governed by and interpreted in accordance with the laws of the Republic of South
Africa.
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The actions stipulated in this Integrity Pact are without prejudice to any other legal action that may follow
in accordance with the provisions of the law relating to any civil or criminal proceedings.

The validity of this Integrity Pact shall cover all the bidding processes and will be valid for an indefinite
period unless cancelled by either Party.

Should one or several provisions of this Integrity Pact turn out to be invalid the remainder of this Integrity
Pact remains valid.

Should a Bidder / Supplier be confronted with dishonest, fraudulent or corruptive behaviour of one or
more Transnet employees, Transnet expects its Bidders / Suppliers to report this behaviour directly to a
senior Transnet official / employee or alternatively by using Transnet’s “Tip-Off Anonymous” hotline
number 0800 003 056, whereby your confidentiality is guaranteed.

The Parties hereby declare that each of them has read and understood the clauses of this Integrity Pact
and shall abide by it. To the best of the Parties’ knowledge and belief,*the information provided in this
Integrity Pact is true and correct.
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ANNEXURE C

NON DISCLOSURE AGREEMENT - SERVICES
[March 2015]
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and
the Company as indicated in the RFP bid response hereto

WHEREAS

Transnet and the Company wish to exchange Information [as defined below] and it is envisaged that each party
may from time to time receive Information relating to the other in respect thereof. In\consideration of each
party making available to the other such Information, the parties jointly agree that any’dealings between them
shall be subject to the terms and conditions of this Agreement whichithemselves will be subject to the

parameters of the Bid Document.
IT IS HEREBY AGREED

1. INTERPRETATION

In this Agreement:

1.1 Agents mean directors, officers, employees, agents, professional advisers, contractors or sub-

contractors, or any Group member;

1.2 Bid or Bid Document means Transnet's'Request for Information [RFI] Request for Proposal [RFP]

or Request for Quotation [RFQ], as the case may be;

1.3 Confidential Information ‘means any information or other data relating to one party [the
Disclosing Party] and/er the business carried on or proposed or intended to be carried on by that
party and whichiis made ‘available for the purposes of the Bid to the other party [the Receiving
Party] or itséAgents by‘the Disclosing Party or its Agents or recorded in agreed minutes following
oral disclosure and any other information otherwise made available by the Disclosing Party or its
Agentswto thesReceiving Party or its Agents, whether before, on or after the date of this
Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available [other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of

this Agreement]; or
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b) was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated
by its written records or other reasonable evidence] free of any restriction as to its use or
disclosure prior to its being so disclosed; or

C) following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means ail information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets
and business affairs whether in writing, conveyed orally or by maghine-readabie medium.

2. CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agreement [the Disclosing Party] to the other
party [the Receiving Party] will be treated by the Receiving Party as secret and confidential and
will not, without the Disclosing Party’s writtem, consent, directly or indirectly communicate or
disclose fwhether in writing or orally or in“any other manner] Confidential Information to any
other person other than in accordance with the\terms of this Agreement.

2.2 The Receiving Party will only use the/Confidéntial Information for the sole purpose of technical and
commercial discussions between the parties in relation to the Bid or for the subsequent
performance of any contract between the parties in relation to the Bid.

2.3 Notwithstanding clause 2.1«above, the Receiving Party may disclose Confidential Information:

a) to those of its Agents who strictly need to know the Confidential Information for the sole
purpose setiout ihyClause 2.2 above, provided that the Receiving Party shall ensure that
such Agents are made aware prior to the disclosure of any part of the Confidential
Information*that the same is confidential and that they owe a duty of confidence to the
Disclosing’Party. The Receiving Party shall at all times remain liable for any actions of such
Agents that would constitute a breach of this Agreement; or

b) to the extent required by law or the rules of any applicable regulatory authority, subject to
clause 2.4 below.

2.4 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such

requirement.
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2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps [including the institution
of legal proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to

prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall
not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement.

3. RECORDS AND RETURN OF INFORMATION
3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies
thereof.

3.2 The Receiving Party shall keep a written record, to be supplied‘tc"the.Disclosing Party upon request,
of the Confidential Information provided and any copiesfmadeithereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.
3.3 The Company shall, within 7 [seven] days of receipt of @ written demand from Transnet:
a) return all written Confidential Information)[including all copies]; and

30.2.1 expunge or destroy any Confidential Informatien from any computer, word processor or other
device whatsoever into which it was'copied, read or programmed by the Company or on its
behalf.

3.4 The Company shall on request supply a €eftificate signed by a director as to its full compliance with

the requirements of clause@.3 b).above.

4. ANNOUNCEMENTS

4.1 Neither party will make or‘permit to be made any announcement or disclosure of its prospective

interest in the Bid without the prior written consent of the other party.

4.2 Neither party shall make use of the other party’s name or any information acquired through its
dealings,with,the other party for publicity or marketing purposes without the prior written consent
of the\otherparty.

5. DURATION
The obligations of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of

5 [five] years.

Respondent’s Signature Date & Company Stamp
RFQ No. HOAC-JHB-21973 for the Provision of Tambo Springs Exchange Yard Simulation for a period of five (05) months.



Transnet Request for Quotation No HOAC-JHB-21973 Page 68 of 68
RFQ for the Provision for Tambo Springs Exchange Yard Simulation for a period of five (05) months.

Returnable Document

6. PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing
the Bid and in complying with the terms of this Agreement.

7. ADEQUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general“privacy protection in terms
Section 14 of the Bill of Rights in connection with this Bid and shallyprocure that its personnel shall
observe the provisions of such Act [as applicable] or any amendmentsiand re-enactments thereof

and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and

against accidental loss or destruction of, or danagesto such data held or processed by them.

9. GENERAL

9.1 Neither party may assign the benefit ofsthis Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Transnet may assign this Agreement at any time to
any member of the Transnet Group.

9.2 No failure or delay in exercising“anyiright, power or privilege under this Agreement will operate as a
waiver of it, nor will/any“single or partial exercise of it preclude any further exercise or the

exercise of any right,‘\power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by
a court of fompetent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to the fullest extent

permitted by‘law.

9.4 This"Agreement may only be modified by a written agreement duly signed by persons authorised on
behalf of each party.

9.5 Nothing in this Agreement shall constitute the creation of a partnership, joint venture or agency

between the parties.

9.6 This Agreement will be governed by and construed in accordance with South African law and the
parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000
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