TRANSNET

r

TRANSNET FRAIGHT RAIL, a division of

TRANSNET SOCLTD
Registration Number 1990/000900/30
[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ] No. ERAC-VAR-2223

FOR THE PROVISION OF VEGETATION CONTR{QL ON JAS AND WHEN REQUIRED BASIS’ IN
PHALABORWA AND ITS SURROUNDING AREAS, PERIOD OF 24 MONTHS.

SITE BRIEFING DATE: 07*"QEPFEMBER 2016
VENUE: &, ) ARDROOM,
NARBUSINESS PARK,
RRIDOR CRESCENT,
NSNET BLOCK A,
WITBANK
TIME: 12:00

FOR DIRECTIONS CONTACT MOKGADI MOLOKWANE ON (012) 315 — 2116.

ISSUE DATE: 31t AUGUST 2016
CLOSING DATE: 15t SEPTEMBER 2016
CLOSING TIME: 10:00

VALIDITY DATE: 16% JANUARY 2017 (90 working days from the closing date).
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Seclion 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: Submit physically

CLOSING VENUE: THE SECRETARIAT,
TRANSNET FRIEGHT RAIL ACQUISITION COUNCIL,
ROOM G18,

GROUND FLOOR,

NZASM BUILDING,

CNR PAUL KRUGER & MINAAR STREET,
PRETORIA,

GAUTENG,

0182

1 Responses to RFQ

Responses to this RFQ [Quotations] must n
quotation or proposal. Any additional condit

inclu cuments or reference relating to any other

be embodied in an accompanying letter.

2 Broad-Based Black Economic erm¥ent [B-BBEE]
Transnet fully endorses and Government’s Broad-Based Black Economic Empowerment
Programme and it would ref r to do business with local business enterprises who share these
same values, As des e detall in the attached B-BBEE Claim Form Transnet will allow a

“preference” to co provide a valid B-BBEE Verification Certificate.

The val his ®id is estimated to be below R1 000 000 (all applicable taxes included) and
therefore 80/20 system shall be applicable.

Respondents are required to complete Annexure A [the B-BBEE Preference Point Claim Form] and submit
it together with proof of their B-BBEE Status as stipulated in the Claim Form in order to obtain preference
points for their B-BBEE status.

Note: Failure to submit a valid and original B-BBEE certificate or a certified copy thereof at
the Closing Date of this RFQ will result in a score of zero being allocated for B-BBEE.

Respondent’s Signature Date & Company Stamp
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2.1 B-BBEE Improvement Plan

Transnet encourages its Suppliers/Service Providers to constantly strive to improve their B-BBEE
rating. Whereas Respondents will be allocated points in terms of a preference point system based
on its B-BBEE scorecard to be assessed as detailed in paragraph 2.1 above, in addition to such
scoring, Transnet also requests that Respondents submit a B-BBEE improvement plan.
Respondents are therefore requested to indicate the extent to which the extent to which they will
maintain or improve their B-BBEE status over the contract period. Respondents are requested to
submit their B-BBEE Improvement Plan as an additional document with their Proposals by

completion of Annexure A appended hereto.

3 Communication

Respondents are warned that a response will be liable for disqualification should any attempt be made by
a Respondent either directly or indirectly to canvass any officer(s) or empldgee of Transnet in respect of
this RFQ between the closing date and the date of the award of the bysin

A Respondent may, however, before the closing date and time, ‘@ any written enquiries relating to
the RFQ to the following Transnet employee:

Name: Wandile Msibi
Email: wandile.msibi

Telephone:  (011) 878-7096

Respondents may also, at any time after sing date of the RFQ, communicate with the
Contracts Management of the Trans reig il on any matter relating to its RFQ response:
Name: Gloria Nhla
Email:
Telephone: (1]
4 FORMALB

A comp @ kiteWriefing will be conducted on the 07th September 2016, 12h00 at 1 Floor
BoardroORg, N4 Business Park, 7 Corridor Crescent, Transnet Block A, Witbank.

The briefing session will start punctually at 12h00 and information will not be repeated for the benefit
of Respondents arriving late.

Bidders are required to have this valid RFQ in their possession at this briefing session, so that specific
clauses of this document may be referred to during discussions and bidders are requested to come

prepared.

Respondent’s Signature Date & Company Stamp
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cto must e comil

eyt ety st
ihimitted with your

o oscl cut in Section 7

required for a compuisury site meeling and/or RFQ briciing

al as ptoot of atlendance 15
Respondents failing to attend the compulsory RFQ briefing will be disqualified.

5 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national

and local laws and regulations.

6 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

7 Pricing

All prices must be quoted in South African Rand on a fixed price basis, excli§ling VAT,

8 Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be conside!

9 Binding Offer
Any Quotation furnished pursuant to this Request shilll be d@emed to be an offer, Any exceptions to this
statement must be clearly and specifically indi

10 Disclaimers

Transnet is not committed to any cgrs ctidn as a result of its issuance of this RFQ and/or its receipt

a
of a Quotation in response to i X ojfthat Transnet reserves the right to:
¢ modify the RFQ’s gogds / ictNs) and request Respondents to re-bid on any changes;
hi

s not conform to instructions and specifications which are detailed

. reject any Quot%
. i ify 48 ionSNfUbmitted after the stated submission deadline;

accept the lowest priced Quotation or an alternative bid;

. rej uotations, if it so decides;

. place arfprder in connection with this Quotation at any time after the RFQ's closing date;

= award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

o  split the award of the order/s between more than one Supplier/Service Provider should it at
Transnet’s discretion be more advantageous in terms of, amongst others, cost or developmental
considerations ; or

e make no award at all.

Should a contract be awarded on the strength of information furnished by the Respondent, which after
conclusion of the contract, is proved to have been incorrect, Transnet reserves the right to cancel the

contract.

Transnet reserves the right to award business to the highest scoring bidder/s unless objective criteria
justify the award to another bidder.

Respondent’s Signature Date & Company Stamp
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Transnet teserves the dght te accept a complete Bid, even if it is not the fowest, providad 1115 in the best

interast of Transnet,

Transnet reserves the right to conduct Post Tender Negotiations (PTN) with selected Respondents or any
number of short-listed Respondents, such PTN to include, at Transnet’s discretion, any evaluation criteria
listed in the RFQ document.

Should the preferred bidder fail to sign or commence with the contract within a reasonable period after
being requested to do so, Transnet reserves the right to award the business to the next highest ranked
bidder, provided that he/she is still prepared to provide the required goods at the quoted price.

Bids must be submitted by the Bidder in a sealed envelope. The egveloke must indicate the bidder's
name, a contact person and details, the bid number, the subje closiNg date, time and venue so
that there is no need to open the document and risk the possibili rices being leaked.

The terms of payment are 30 days from statement d

Transnet reserves the right to lower the thiesh®d for Technical from 70 % to 60 % if no Bidders pass
the predetermined minimum threshold.

11 Specification/Scope of Work

Refer to the attached Annexur@§D.

12 FINANCIAL STABI

submit their latest audited financial statements for the past 3 years with
nable Transnet to establish financial stability.

13 Nationa sury’s Central Supplier Database.

Respondents are required to self-register on National Treasury’s Central Supplier Database (CSD), which
has been established to centrally administer supplier information for all organs of state and facilitate the
verification of certain key supplier information. The CSD can be accessed at
https://secure.csd.gov.za/. Respondents are required to provide the following to Transnet in order to
enable it to verify information to the CSD.

Supplier no. ... Unique registration reference NUMBEL: .....coocvimmenesininnianiaes
Respondents are to note that Transnet will only award bids to suppliers after verifying that the supplier is
registered as a prospective supplier on the CSD.

Transnet urges its clients, suppliers and the general public to report any fraud or corruption to

TIP-OFFS ANONYMOUS: 0800 003 056

Respondent’s Signature Date & Company Stamp
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CLOSING VENUE: TRANSNET FREIGHT RAIL ACQUISITION COUNCIL, ROOM G18, GROUND
FLOOR, NZASM BUILDING, CNR PAUL KRUGER & MINAAR STREET, PRETORIA, GAUTENG.

CLOSING DATE & TIME 15th SEPTEMBER 2016 AT 10:00
VALIDITY PERTOD: 90 WORNKING DAYS FROM BID CLOSING DATE.

SECTION 2
EVALUATION CRITERA AND RETURNABLE DOCUMENTS

14 Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this ord hoosing a Supplier/Service

Provider, if so required:

Criterion/Criteria | Explanation
Administrative e Whether the bid has be @ ime.

responsiveness e  Whether all Returnatfe doculhents and/or schedules (where applicable)

were completed qnd ret by the closing date and time.

e Verify the va Il returnable documents.

Substantive ¢  Whe

responsiveness

ral pre-qualification criteria set by Transnet, have been

t
° W&w e bid contains a priced offer with a completed schedule of
es.

e Whether the bid materially complies with the Specification given :

- A fully completed Clause by Clause statement of compliance to the
Special conditions and Project specification.

e Pest Control Certificate in terms of Act 36 of 1947 (Industrial Weed
Control / Industrial Vegetation and Noxious Weeds).

e  SABS approved products to be used together with labels and safety data
sheets (minimum of 4 sterilants, 4 systemic products and 4 mixtures).

NB: (Failure to submit the above documents, tender will not be
evaluated to the next stage).

Functionality Prequalification criteria, must be met and whether the Bid materially complies with

Threshold the scope and/or specification given.
e Health/Safety/Risk/Environmental Plan - 40%o.
(Minimum contents of SHE Plan as indicated on Annexure E).
» Products proposed sufficient to control weed species prominent in the

area tendered for — 20%.

Respondent’s Signature Date & Company Stamp
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7

of achicving long term te. grealer than G

o Products [oposed cap
months - 20%,

e Proposed product mixtures / combinations capable of ensuring control as
required and compatible and in  line with manufacturer’s
recommendations — 20%.

Respondents are to note that functionality is included as a technical
threshold with a prescribed minimum percentage of 80% must be

cbtained in order to advance to next stage 4.,

| Final weighted e Pricing and price ba-si_sﬁirm].
evaluation based | e  B-BBEE status of company - Preference points will be awarded to a bidder for
on 90/10 attaining the B-BBEE status level of contribution in accordance with the table

preference point indicated in Annexure A: B-BBEE Claim Form.

15 Vvalidity Period

Transnet desires a validity period of 90 [ninety] Business Da closing date of this RFQ.
This RFQ is valid until 16th January 2017.

16 Disclosure of Prices Quoted

Respondents must indicate here whether TgansRet may disclose their quoted prices and conditions to
other Respondents:

YES | NO

17 Returnable Documents

Returnable Docume Il the documents, Sections and Annexures, as listed in the tables

below.

All Returnab
signed, s nd dated by the Respondent.

s indicated in the header and footer of the relevant pages, must be

a) RespOents are required to submit with their Quotations the mandatory Returnable
Documents, as detailed below.
Failure to provide all these Mandatory Returnable Documents at the Closing Date and

time of this RFQ will result in a Respondent's disqualification. Respondents are
therefore urged to ensure that all these Documents are returned with their Quotations.

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No ERAC-VAR-22235

Plezise corling cubmissicn ¢f Uhese mandalony Relurmabic Doconicnts by 5o i
1 the tables below:

Mandatory Returnable Documents

e  SECTION 3: Quotation Form.

¢ Whether the bid containg a signed priced offer with a completed schedule of
prices — SECTION 4: Schedule of Quantities and Prices.

= Whether the bid materially complies with the Specification given :

- A fully completed Clause by Clause statement of compliance to the Special
conditions and Project specification — Annexure D.

Pest Control Certificate in terms of Act 36 of 1947 (Industrial ontrof /
Industrial Vegetation and Noxious Weeds).

SABS approved proposed products to be used togethepmaithNEbels and safety

data sheets (minimum of 4 sterilants, 4 systemic prod  mixtures).

- NB: (Failure to submit the above docyfhents der will not be

evaluated to the next stage).

Page 8 of 30

ciling fYes of Not

Submitted
{Yesor
No]

b) In addition to the requirements of, sec§
with their Quotations the followg

Failure to provide al] Qe
disqualification. Respoyde
ti

are returned w; otations.

urnable Documents may result in

above, Respondents are further required to submit
as detailed below.

a Respondent's

are therefore urged to ensure that all these documents

al Returnable Documents

Submitted
[Yes or No]

criteria and list of returnable documents,

| - SECTION 5: Declaration and Breach of Law Form.

as per the requirements stipulated in Annexure A: B-BBEE Claims Form
Note: failure to provide these required documents at the closing date and time of the
RFQ will result in an automatic score of zero being allocated for preference.

- Valid and original, or a Certified copy, of your entity’s B-BBEE Verification Certification |

- Original valid Tax Clearance Certificate [Consortia / Joint Ventures must submit a
separate Tax Clearance Certificate for each party].

Letter of Good Standing from Department of Labour.

Respondent’s Signature

Date & Company Stamp
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CONTINUED VALIDITY OF RETURNABLE DOCUMENTS

The successful Respondent will be required to ensure the validity of all returnable documents, including but not
limited to its Tax Clearance Certificate and valid B-BBEE Verification Certificate, for the duration of any contract
emanating from this RFQ. Should the Respondent be awarded the contract [the Agreement] and fail to
present Transnet with such renewals as and when they become due, Transnet shall be entitled, in addition to
any other rights and remedies that it may have in terms of the eventual Agreement, to terminate such
Agreement forthwith without any liability and without prejudice to any claims which Transnet may have for
damages against the Respondent,

&
&

Respondent’s Signature Date 8 Company Stamp
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SECTION 3
QUOTATION FORM

I/We _ — — e
hereby offer to supply the goods/services at the prices quoted in the Schedule of Quantities and

Prices in Section 4 below, in accordance with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:
¢ the Standard RFQ Terms and Conditions for the Supply of Goods or Services to Transnet; and

» any other standard or special conditions mentioned and/or embodied in this Request for Quotation,

I/We accept that unless Transnet should otherwlise declde and so Inf /us, this Quotation [and, If
any, its covering letter and any subsequent exchange of corr nce],®ogether with Transnet’s
acceptance thereof shall constitute a binding contract betwee and me/us.

t tance of my/our Quotation, I/we fail
ad-tifle quoted, Transnet may, without prejudice

I/We further agree that if, after I/we have been notifi
to deliver the said goods/service/s within the delive

rder and recover from me/us any expenses
incurred by Transnet in calling for Quotation and/or having to accept any less favourable offer.

Respondent’s Signature Date & Company Stamp
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SECTION 4

Schedule of Quantities and Prices

Page 11 of 30

I/We quote as follows for the service required, on a “delivered nominated destination” basis, excluding VAT:

Unit of Unit of
Measure for Measure for
the Area in the Area in
Item Year1lisIn Rate Per m? Total Prices Year 2is In Rate Per m* Total Prices
No. Stations {m?) (Year 1). (for Year 1) { m?) (Year 2). (for Year 2)
PHALABORWA (Cutting
1. grass), 864 000
Raking & Remaval of grass
that has been cut, 864 000
HOEDSPRUIT {Cutting
2, grass). 560 000
Raking & Removal of grass
that has been cut. 560 000 560 000
3. Spraying Noxious Weeds. 3000 3 000
No. of Trees No. of Trees
to be Rate to tri to be Rate to trim each
Item trimmed tree | tal Prices trimmed tree In Year 2 Total Prices  (for
No. Description (Year 1). {for Year 1) {Year 2). {ea). Year 2).
Trimming of Trees with a
49, Diameter of > 200mm. 200 200

Sub-total excl. VAT

Notes to Pri

a) Al @ usbe quoted in South African Rand, exclusive of VAT

b) Tofa

ate like-for-like comparison bidders must submit pricing strictly in accordance with this price

schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid

being disqualified.

Please note that should you have offered a discounted price(s), Transnet will only consider such price discount(s) in the final
evaluation stage if offered on an unconditional basis.

By signing this Quotation Form the Respondent is deemed to acknowledge that he/she has made

himself/herself thoroughly familiar, and agrees, with all the conditions governing this RFQ,

including those contained in any printed form stated to form part hereof, including but not limited

to the documents stated below and Transnet SOC Ltd will recognise no claim for relief based on an

allegation that the Respondent overlooked any such condition or failed properly to take it into

account for the purpose of calculating tendered prices or otherwise:

Respondent’s Signature

Date & Company Stamp
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Specifications and drawings inciuded in this RFQ - if applicalle; and

Page 12 of 30

2. the foliowing documents all of which are available on Transnel's website or upon request:

2.1. General Bid Conditions;

2.2. Standard RFQ Terms and Conditions for the Supply of Goods or Services to Transnet;

2.3. Supplier Integrity Pact;

2.4. Non-disclasure Agreement; and

2.5 Vendor Apptication Form and all supporting decuments (first time vendors only)

Alternatively, for all existing vendors, please provide vendor number(s) here:

Transnet Operating Division

Unique Vendor Number

Yes / No

Transnet Group

TFR, etc.

In the Yes/No column above, please confirm that all the inf @
details, banking details etc. are still correct as at t 0

. company address and contact

location of the vendor number(s).

Alternatively, Respondents are required to provide the ufglated ifformation with their bid submission.

SIGNED at on th day of 20
SIGNATURE OF WITNESSES ADDRESS OF WITNESSES

1 \

Name

SIGNATURE OF RE
NAME.

NDENT'S AUTHORISED REPRESENTATIVE:

DESIGNATION:

Respondent’s Signature

Date & Company Stamp
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SECTION S

RFQ DECLARATION AND BREACH OF LAW FORM

NAME OF ENTITY: _
We do hereby certify that:

Transnet has supplied and we have received appioptiale responses to any/all questions |as

applicabie} which were submitted by ourselves for RFQ Clarification purposes;

2. we have received all information we deemed necessary for the completion of this Request for
Quotation [RFQ];

3. we have been provided with sufficient access to the existing Transngt facilities/sites and any and

all relevant information relevant to the Supply of the Good we Transnet information and

Employees, and has had sufficient time in which to § and perform a thorough due

diligence of Transnet’s operations and business and assets used by Transnet.
Transnet will therefore not consider or permit a or post-contract verification or any
related adjustment to pricing, service level@or ang other provisions/conditions based on any

incorrect assumptions made by the ResgondeNg iving at his Bid Price.

4, at no stage have we received addi ormation relating to the subject matter of this RFQ

from Transnet sources, oth mation formally received from the designated Transnet

contact(s) as nominated in Q gocuments;

5. we are satisfied, insofafjas entity is concerned, that the processes and procedures adopted
by Transnet ing®sui RFQ and the requirements requested from Bidders in responding to
this RFQ ha cgnducted in a fair and transparent manner; and

eclare that a family, business and/or social relationship exists / does not
e as applicable] between an owner / member / director / partner / shareholder of
oNgntity and an employee or board member of the Transnet Group including any person who
may Be involved in the evaluation and/or adjudication of this Bid.

7. In addition, we declare that an owner / member / director / partner / shareholder of our entity
is / is not [delete as applicable] an employee or board member of the Transnet Group.

8. If such a relationship as indicated in paragraph 6 and/or 7 exists, the Respondent is to complete
the following section:

FULL NAME OF OWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOLDER: ADDRESS:

Indicate nature of relationship with Transnet:

Respondent’s Signature Date & Company Stamp
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[raiture to furishy complete and acciiate miformation m Hus regard wifl lead to the disqualification of a

resporise and inay piechnde a Resporident fiom doing future busingss with Transnet]

9. We declare, to the extent that we are aware or become aware of any relationship between
ourselves and Transnet [other than any existing and appropriate business relationship with
Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we
shall notify Transnet immediately in writing of such circumstances.

BREACH OF LAW

10. We further hereby certify that I/we have/have not been [delete as applicable] found guilty

during the preceding 5 [five] years of a serious breach of law, Rcluding but not limited to a
al or other administrative
body. The type of breach that the Respondent is requin flisclose excludes relatively minor
offences or misdemeanours, e.g. traffic offen includes the imposition of an
administrative fine or penalty.

Where found guilty of such a serious breachgplease se:

NATURE OF BREACH:

DATE OF BREACH:
Furthermore, I/we acki

thg® Transnet SOC Ltd reserves the right to exclude any

Respondent from the pN¥cess, should that person or entity have been found guilty of a

serious breach unal or regulatory obligation.

SIGNED at on this day of 20
For and o AS WITNESS:

duly authorisell hereto

Name: Name:

Position: Position:

Signature: Signature:

Date: Registration No of Company/CC

Place: Registration Name of Company/CC

Respondent’s Signature

Date 8 Company Stamp
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Section G: SUPPLIER DECLARATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details [with bank
stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where applicable]

3. Certified copies of the relevant company registration documents from Companies and Intellectual
Property Commission (CIPC)

4. Certified copies of the company’s shareholding/director’s portfolio

5. Original letterhead confirm physical and postal addresses

6. Original valid SARS Tax Clearance Certificate [RSA entities only]

7. Certified copy of VAT Registration Certificate [RSA entities onl

8. A valid and original B-BBEE Verification Certificate /
meeting the requirements for B-BBEE compliance as

avit or certified copy thereof
PEE Codes of Good Practice; Certified
copy of valid Company Reglstration Certificate /i

Note: No agreement shall be awarded tRany African Respondent whose tax matters
have not been decfared by SARS to b v

N

&

Respondent’s Signature Date & Company Stamp
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Company Trading Name

Company Registered Name

Page 16 of 30

Company Registration

Number Or ID Number If A Sole Proprietor

Form of entity

CC Trust

How many years has your

company been in business

Pty Ltd

Limited

Partnership

Sole Proprietor

VAT number (if registered)

Company Telephone Number

Company Fax Number

Company E-Mail Address

Company Website Address

Bank Name

Branch
code

Account Holder

nu

Bahk accqgint

Postal Address

Code

Physical Address

Code

Contact Person

Designation

Telephone

Email

Annual Turnover Ran

(Last Financial Year)

< RS Million

R5-35 million

> R35
million

Does Your Company Provide

Products

Services

Both

Area Of Delivery

National

Provincial

Local

Is Your Company A Public Or Private Entity

Public

Private

Does Your Company Have A Tax Directive Or IRP30 Certificate

Yes

No

Main Product Or Service Supplied (E.G.: Stationery/Consulting)

BEE Ownership Details

% Black
Ownership

ownership

% Black women

ownership

% Disabled person/s

Respondent'’s Signature

Date & Company Stamp
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Does your company have o BEE certificate I Yes No

- — I — S— 1 ——

What is your broad based BEE status (Level 1 to 9 / Unknown)

How many personnel does the firm employ ‘ Permanent I Part time

Transnet Contact Person

Contact number

Transnet operating division

Duly Authorised To Sign For And On Behalf Of Firm / Organisation

Name Designation

Signature Date

Stamp And Signature Of Commissioner Of Oath

Name

: Signature

Respondent’s Signature Date & Company Stamp
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Section 7: CERTIFICATE OF ATTENDANCE OF SITE MEETING / RFQ BRIEFING

FOR THE PROVISION OF VEGETATION CONTROL ON 'AS AND WHEN REQUIRED BASIS’ IN
PHALABORWA AND ITS SURROUNDING AREAS, FOR A PERIOD OF 24 MONTHS.

It is hereby certified that -

2.

Representative(s) of, [name of entity]

attended the site meeting / RFQ briefing in resgect o oposed Services to be supplied in terms of
thisRFQon,_. .

TRANSNET’S REPRESEN RESPONDENT’S REPRESENTATIVE

DATE DATE

Respondent’s Signature Date & Company Stamp



G
i

=

e
e
e
e

G

e
-

G
S

=

T
G
e

G
e
G

T

i




ANNEXURE A

4
X

B-BBEE PREFERENZE POINTS

B-BBQQMPROVEMENT PLAN



Transnet Request for Quotation No ERAC-VAR-22235 Page 19 of 30

ANNEXURE A: B-BOTE PREFERTNCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

1. INTRODUCTION
1.1 A total of 10 preference points shall be awarded for B-BBEE Status Leve} of Contribution.
1.2 Failure on the part of a Bidder to fill in and/or to sign this form and submit a B-BBEE Verification

Certificate from a Verification Agency accredited by the South African Accreditation System [SANAS]
or a Registered Auditor approved by the Independent Regulatory Board of Auditors [IRBA] or an
Accounting Officer as contemplated in the Close Corporation Act [CCA] together with the bid will be

interpreted to mean that preference points for B-BBEE Status Level of Cgntribution are not claimed.

1.3 Transnet reserves the right to require of a Bidder, either before adjudicated or at any time

subseguently, to substantiate any claim in regard to pref, s, invany manner required by
Transnet.
2. GENERAL DEFINITIONS
2.1 “all applicable taxes” include value-added payas you earn, income tax, unemployment

insurance fund contributions and skills de

2.2 “B-BBEE" means broad-based black e

Based Black Economic Empo en

2.3 “B-BBEE status of contri % the B-BBEE status received by a measured entity based on
its overall performance &ind§he%elevant scorecard contained in the Codes of Good Practice on
Black Economic nt, issued in terms of section 9(1) of the Broad-Based Black Economic

Empowermenyct;

lopmefitlevies;

empowerment as defined in section 1 of the Broad-

2.4 “Bid” mes
Tra

2.5 “Br sed Black Economic Empowerment Act” means the Broad-Based Black Economic
EmpoMgrment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional
discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a
contract;

2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;

2.9 “"EME" means any enterprise with an annual total revenue of R5 [five] million or less as per the
2007 version of the B-BBEE Codes of Good Practice and means any enterprise with an annual total
revenue of R10 [ten] million or less as per the Revised Codes of Good Practice issued on 11
October 2013 in terms of Government Gazette No. 36928;

2.10 ™“firm price” means the price that is only subject to adjustments in accordance with the actual
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341

3.2

3.3
34

3.5

3.6

incrcase o decicase resulling fiom the change, imposition, o abolition of customs and cxcise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs

of any service, for the execution of the contract;

2.11 “functionality” means the measurement according to predetermined norms, as set out in the
bid documents, of a service or commodity that is designed to be practical and useful, working or
operating, taking into account, among other factors, the quality, reliability, viability and durability
of a service and the technical capacity and ability of a bidder;

2.12  “non-firm prices” means all prices other than “firm" prices;

2.13  “person” includes reference to a juristic person;

2.14 “QSE” means any enterprise with an annual total revenue between R5 [five] million and R35
[thirty five] million as per the 2007 version of the B-BBEE Codes of @ood Practice and means any
enterprise with an annual total revenue of between R10 [ten] milli nd R50 [fifty] million as per
the Revised Codes of Good Practice issued on 11 October in terMs of Government Gazette
No. 36928

2.15 “rand value” means the total estimated value of a n South African currency, calculated
at the time of bid invitations, and includes all a b and excise duties;

2.16 “subcontract” means the primary contractoRg assighing or leasing or making out work to, or
employing another person to support suciprimary contractor in the execution of part of a project
in terms of the contract;

2.17 “total revenue” bears the gfme med@ing assigned to this expression in the Codes of Good
Practice on Black Econo owgfnent, issued in terms of section 9(1) of the Broad-Based
Black Empowerment Act x Igated in the Government Gazette on 9 February 2007;

2.18 “trust” means a ment through which the property of one person is made over or
bequeathed tdQtgfbteeto administer such property for the benefit of another person; and

“trustee” person, including the founder of a trust, to whom property is bequeathed in
ADJ USING A POINT SYSTEM
The Biddg obtaining the highest number of total points for the evaluation criteria as enumerated in

Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award to

another bidder.

Preference points shall be caiculated after prices have been brought to a comparative basis taking

into account all factors of non-firm prices and all unconditional discounts.

Points scored will be rounded off to 2 [two] decimal places.

In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest number

of preference points for B-BBEE.

However, when functionality is part of the evaluation process and two or more Bids have scored

equal points including equal preference points for B-BBEE, the successful Bid will be the one scoring

the highest score for functionality.

Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.

Respondent’s Signature Date & Company Stamp
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4 POINTS AWARDLD FOR B-BOEE STATUS LEVEL OF CONYRIBUTIUR

In term @l Procurement Reguiats 5 shiall be awarded (o a

Bidder for at ng the B-BBLE stawus level of contribution in accordance with the tabie below:

B-BBEE Status Level of Contributor Number of Points | Number of Points

[Maximum 10] [Maximum 10]
1 20 10
P 18 9
6 g

v 4 | 12 - 5 B
5 : 8 - 4
T 6 6 e 3
7 4 = 2
i - 8 — 2 1
_Non-compliant contributor 0_ 0

4.2 Bidders who qualify as EMEs in terms of the 2007 versig es of Good Practice must submit
a certificate issued by an Accounting Officer as
accredited by SANAS or a Registered Auditor§ Regifered auditors do not need to meet the
prerequisite for IRBA’s approval for the purfigse o ucting verification and issuing EME's with B-
BBEE Status Level Certificates.

4.3 Bidders who qualify as EMEs in t

2013 in terms of Government e

annual basis confirming th \ iinas an Annuai Total Revenue of Ri0 million or iess and the
entity’s Level of Black guner&gip.
versi

gin the CCA or a Verification Agency

e Revised Codes of Good Practice issued on 11 October
No, 36928 are only required to obtain a sworn affidavit on an

4.4 In terms of the 2 f the Codes of Good Practice, Bidders other than EMEs must submit
their original id JBBEE status level verification certificate or a certified copy thereof,
substantiat B-WBEE rating issued by a Registered Auditor approved by IRBA or a Verification
Agen eged by SANAS.

4.5 Inte the Revised Codes of Good Practice issued on 11 October 2013 in terms of Government

Gazette 36928, Bidders who qualify as QSEs are only required to obtain a sworn affidavit on an
annual basis confirming that the entity has an Annual Total Revenue of R50 million or less and the
entity’s Level of Black ownership. Large enterprises must submit their original and valid B-BBEE
status level verification certificate or a certified copy thereof, substantiating their B-BBEE rating
issued by a Registered Auditor approved by IRBA or a Verification Agency accredited by SANAS.,

4.6 A trust, consortium or joint venture will qualify for points for its B-BBEE status level as a legal entity,
provided that the entity submits its B-BBEE status level certificate.
4.7 A trust, consortium or joint venture will qualify for points for their B-BBEE status level as an

unincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if they
were a group structure and that such a consolidated B-BBEE scorecard is prepared for every separate
bid.

4.8 Tertiary institutions and public entities will be required to submit their B-BBEE status level certificates
in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.
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Aoperson vitl not e awarded pointe for B BRIT status level if it is indicated in the Bid docunients
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of the
contract to any other enterprise that does not qualify for at least the same number of points that
such a Bidder qualifies for, unless the intended subcontractor is an EME that has the capability and
ability to execute the subcontract.

4.10 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the value
of the contract to any other enterprise that does not have an equal or higher B-BBEE status level
than the person concerned, unless the contract is subcontracted to an EME that has the capability
and ability to execute the subcontract.

4.11 Bidders are to note that in terms of paragraph 2.6 of Statement 000 of the Revised Codes of Good
Practice issued on 11 October 2013 in terms of Government Gazette No. 36928, any representation
made by an entity about its B-BBEE compliance must be supported by suitable evidence or
documentation. As such, Transnet reserves the right to request sucl§ evidence or documentation

from Bidders in order to verify any B-BBEE recognition claimed.

5. B-BBEE STATUS AND SUBCONTRACTING
5.1 Bidders who claim points in respect of B-BB us® Level of Contribution must
complete the following:
B-BBEE Status Level of Contributor [maximum of 10 points]

Note: Points claimed in respect of this\garagraph 5.1 must be in accordance with the table
be substantiated by means of a B-BBEE certificate
by SANAS or a Registered Auditor approved by IRBA or

a sworn affidavit in the cae\ EMJjp or QSE.

5.2 Subcontracting:

reflected in paragraph 4.1 above_an
issued by a Verification Agengyfaccre

hat percentage of the contract will be subcontracted? .. %
The name of the SUDCONLIACION ... ..o
(i The B-BBEE status level of the subcontractor

(iv) Is the subcontractor an EME? YES/NO
53 Declaration with regard to Company/Firm

(i)  Name of CoOmMPaNY/FiMM.....c...ccvcorerrirvireresienseineririeresareiesnssssrsssesnssessassnne

(ii) VAT registration number............co.cccr.e. T ———

(i) Company registration NUMDET............ccurmsrerreioresimoieremmsr oot e iivie

(iv) Type of Company / Firm [TICK APPLICABLE BOX]

CIPartnership/Joint Venture/Consortium
[JOne person business/sole propriety
OClose Corporations

ClCompany (Pty) Ltd

Respondent's Signature Date & Company Stamp
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(vy  Descnbe Principal Business Achivilies

(vi) Company Classification [TICK APPLICABLE BOX]
OManufacturer

[JSupplier

OProfessional Service Provider

CJOther Service Providers, e.g Transporter, etc
(vii) Total number of years the company/firm has been in bUSINESS.......covccimivemminsin

BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly authori do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE evel of contribution indicated in
paragraph 4 above, qualifies the company/firm for the prefer wn and I / we acknowledge that:

(i)  The information furnished is true and corr

(i) In the event of a contract being rded result of points claimed as shown in
paragraph 6 above, the contractor be gquired to furnish documentary proof to the

laims are correct.

satisfaction of Transnet that th
(iii)  If the B-BBEE status leyel
basis or any of thg#on

ution has been claimed or obtained on a fraudulent
of contract have not been fulfilled, Transnet may, in
addition to any gt megy it may have:

thRge from the bidding process;
s, losses or damages it has incurred or suffered as a result of that

e contract and claim any damages which it has suffered as a result of
ing to make less favourable arrangements due to such cancellation;
restrict the Bidder or contractor, its shareholders and directors, and/or associated
entities, or only the shareholders and directors who acted in a fraudulent manner,
from obtaining business from Transnet for a period not exceeding 10 years, after
the audi alteram partem [hear the other side] rule has been applied; and/or
(e) forward the matter for criminal prosecution.

WITNESSES:

SIGNATURE OF BIDDER

DATE: .. sromrermm iz marmei
COMPANY NAME! L. e i a5 s s daln o000 m SETA s o SO

Respondent’s Signature Date & Company Stamp
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ANNEXURE B: SCHEDULE OF PLANT, CQUIPMENT AND TEAMS

Schedule of major plant and equipment to be used in the execution of this agreement in terms of the
Agreement Conditions and specifications. The respondent must state which plant is immediately available

and which will be ordered for. A complete list of herbicides and the method of control to be used must also
be specified.

(i) Plant immediately available for wor f

(i)

Respondent’s Signature Date & Company Stamp
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ANNEXURE C: REFERENCES

Page 25 of 30

Please indicate below the company names and contact details of existing customers whom Transnet may contact to seek third

party evaluations of your current service levels:

Company Name Nature of work Value of work | Contact person | Contact details Year
completed
Respondent’s Signature Date & Company Stamp
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ANNEXURE D

%Y CLAUSE

CcO ANCE TO SPECIAL
CONDITIONS OF CONTRACT

CLA



TRANSNET FREIGHT RAIL
ENQUIRY / CONTRACT NUMBER: ERAC-VAR-22235
DESCRIPTION OF THE WORKS: VEGETATION CONTROL ON ‘AS AND WHEN REQUIRED BASIS™ IN

Al

A1

Al.2.

A1.3.

A14.

A1.5.

controlled by Real Estate Management.

PHALABORWA AND ITS SURROUNDING AREAS, FOR A PERIOD OF 24
MONTHS.

SPECIFICATION / SCOPE OF WORK - VEGETATION CONTROL IN PHALABORWA
AND ITS SURROUNDING AREAS,

This contract covers

L The cutting and clearing of veld grass, obstructing vegetation and listed invasive plant
species.

° the control and eradication, of abstructing vegetation and listed igvasive plant species

o the trimming of trees with a diameter of more than 200mm

At various stations as listed in the Schedule of Quantitie
mechanical and chemical herbicide methods on Tran

rices, by means of
reight®Rail property that is

The essence of the contract is that Transnet Freight @ ires the vegetation (excluding
trees) in the station area to be maintained to a hgj eyfeeding 150mm and clean of all
obstructing vegetation and listed invasive plant spgies fogthe duration of the contract period.

tioned resuits are obtained are the responsibility
, however, shall have the right to monitor the
scertain that all procedures and herbicidal
der, the relevant legislation and are conducive to
the achievement of long term getation. Such right of monitoring shall be entirely
without prejudice to Transne and shall in no way relief the Respondent of histher
responsibility for satisfactorily vegetation

The ways and means by which the above-m
of the Respondent. TRANSNET FREIG
materials and activities of the Res

The performance dugfy e ondent shall include any work arising from or incidental to the
above or required o Reppondent for the proper completion of the contract in accordance
with the true m a tent of the contract documents.

The Res t'Wgall obtain his/her own information regarding species, occurrence, and extent
of veget be controlled in order to comply with the required standards.

Page 1 of 1
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ANNEXURE D - CLAUSE BY CLAUSE COMPLIANCE TO SPECIAL CONDITIONS OF CONTRACT AND
SPECIFICATION (SCOPE OF WORK).

The compliance response is to contain ONLY the following statements, “Comply” or “Do not comply”.

Noted is to be applied against statements and either of the other responses for other clauses, Where either “Do

not comply” are applied, remarks as to the reason for the deviation from the requirement are required,

Failure to complete this form will automatically will result in your offer being disqualified.

Clause

Comply

Don’t comply

Explanation / Deviation.4 Reason

PART A

Al

A2

A3

AS

A6

A7

A8

A9

A10

All

Al12

Al3

Al4

Al5

Al6

PART B

B1

B2

B3

B4

B5

B6

B7

B8

B9

Company Name:

Name of Signatory:

Respondent's Signature

Signature:

Date & Company Stamp



SPECIAL CONDITIONS OF CONTRACT AND SP ATIONS

CONTENTS ‘ ’

PART A »  GENERAL

PART B . PROJECT SPECIFICATIO

Page 1 Updated: 02 August 2016



A1,

A3,
A4,
A5,
A6.

A7,

A9.
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A1,
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SPECIAL CONDITIONS OF CONTRACT AND SPECIFICATIONS

SCOPE OF WORK

PART A: GENERAL

CONTENTS

SUFFICIENCY OF TENDER

DURATION OF CONTRACT

COMPLIANCE WITH STATUTES

GENERAL

GUARANTEES

TO BE PROVIDED BY TRANSNET FREIGHT RAIL

CARE TO EQUIPMENT PROVIDED BY TRANSNET F

TO BE PROVIDED BY RESPONDENT

SCHEDULE OF QUANTITIES AND PRICE

CONTRACT PRICE ADJUSTMENT F

EVALUATION OF TENDERS A\

SITE MEETINGS
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INFORMATION

PENALTIES FO
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Al SCOPE OF WORK

1his conlracl covars

x>

o The culling and clearing of veld grass, obstructing vegetation and listed invasive plant
species
. the control and eradication, of obstructing vegetation and listed invasive plant species
. the trimming of trees with a diameter of more than 200mm
At various stations as listed in the Schedule of Quantities and Prices, by means of
mechanical and chemical herbicide methods on Transnet Freight Rail property that is

controlled by Real Estate Management.

AT D The essence of lhe contrac! is that Transnet Freight Rail requires the vegetation (excluding
irees) in the station area to be maintained to a height not exceeding 150mm and clean of all
obstructing vegetation and listed invasive plant species for the duration of the contract period.

A13. The ways and means by which the above-mentioned results are obtained are the responsibility
of the Respondent. TRANSNET FREIGHT RAIL, however, shall have the right to monitor the
materials and activities of the Respondent to ascertain that all progedures and herbicidal
applications are in accordance with his/her tender, the relevant legiglatify and are conducive to
the achievement of long term control of vegetation. Such right gim ring shall be entirely
without prejudice to Transnet Freight Rail and shall in no wa @ the

responsibility for satisfactorily control of vegetation

A1.4. The performance due by the Respondent shall include a Arising from or incidental to the
above or required of the Respondent for the prop, maiidh of the contract in accordance
with the true meaning and intent of the contract dogument

A1.5. The Respondent shall obtain hisfher own igforMation regarding species, occurrence, and extent
of vegetation to be controlled in order to co ith the required standards.

A2, SUFFICIENCY OF TENDER

A2.1 The contract will only be awa Xa Respondent who has experience in the application of
herbicides in Southern g#ri

catgl (Section 9) signed by the Transnet Representative or his/her

A2.2 A Site Inspectio
5 be submitted with the tender, and the submission thereof will be

deputy (comp

deemed to j espondent’s acquaintance with the occurrence and extent of species
of vegetay ontrolled and all aspects that will and/or may affect such control and costs
thereof.

A3. DURATION OF CONTRACT

The duration of the contract is for a period of two years (24 months) commencing on the date
of notification of acceptance of tender with Transnet Freight Rail.

A4. COMPLIANCE WITH STATUTES

A4 The Respondent's procedures for the procurement, storage, handling, transportation,
application and general use of chemicals as well as all other activities shall comply with all
applicable legislation, Codes of Practice and Local, Regional or Provincial Authorities, including
but not restricted to:

a) The Fertilizers, Farm Feeds, Agricultural Remedies and Stock Remedies Act (Act 36 of
1947) as amended.

b) The Hazardous Substance Act (Act 15 of 1973) as amended.

c) The Water Act (Act 54 of 1956) and the Water Amendment Act (Act 96 of 1984)(where
applicable).

d) National Environmental Management Act (Act 107 of 1998)

e) SABS Code of Practice No. 0206-1985 “Safety procedures for the disposal of surplus



A4.2

A4.3

Ab,

A6.

A7.

A71

A8,

A9,

A9

A9.2

A9.3

Special Conditions
peslicide and associated loxic wasle”.
f)  Conservalion of Agricultural resources Act (Act 43 of 1983) (CARA) as amended.
g) Common law of nuisance.
h) Mountain Catchment Area Act (Act 63 of 1870),
i} The National Veld and forest Fire act (Act 101 of 1998).
i} National Environmental Management Biodiversity Act (Act 10 of 2004)

The Respondent's authorised representative shall be a registered Pest Control Operator,
specialising in the field of weed control and registered in terms of the Farm Feeds Agricultural
and Stock Remedies Act. Act 36 of 1947 as amended. A registered Pest Control Operator
shall be in direct control of work taking place on site,

Listed invasive plant species are declared weeds and declared plant invaders (Category 1, 2 &
3 plants) that are proclaimed under the Conservation of Agricultural Resources Act, 1983 (Act
43 of 1983), listed in Regulation 15, including the national list of invasive terrestrial and fresh-
water plant species (Category 1, 1a, 2 & 3 plants) proclaimed under thggNational Environmental
Management Biodiversity Act (Act 10 of 2004)

GENERAL

Respondents are required to tender for all the areas qugi€l Schedule of Quantities and
Prices. Transhet Freight Rail may conclude one or more % s as a result of this tender.
GUARANTEES

The security referred to in clause 14 of the Gegeral Tender Conditions shall be equal to ten per
cent (10%) of the total contract value and provided before any work is carried out.

TO BE PROVIDED BY TRANSNEJ#FR| RAIL

The following material, equi rvices will be provided free of charge by Transnet
Freight Rail where requirQ
Tgzans

Water as required fr Freight Rail's existing points of supply; such water may be

untreated, chemicall edgor borehole water. The Respondent shall be responsible for all
work and equip ne to fill the water trucks or spray units from the water point provided
and to ensure ter is suitable for its intended use.

CARE O IPMENT PROVIDED BY TRANSNET FREIGHT RAIL

In the event of’any equipment being provided by Transnet Freight Rail such equipment shall be
used in the most careful and economical way and the Respondent shall take all necessary care
to prevent loss or damage.

TO BE PROVIDED BY THE RESPONDENT

In addition to all labour, materials, plant, equipment and incidentals needed to complete the
work; the Respondent shall provide all accommodation and toilet facilities for his/her
employees.

The Respondent shall provide safe and secure storage facilities for all herbicides or chemicals
brought onto and in use on the site. Such facilites shall be capable of ensuring that
unauthorised persons or animals cannot gain access to such chemicals.

The Respondent shall provide at his/her own cost any security measures he/she may deem
necessary for safe and effective execution of the work within the contract area.

Page 2 Updated:02 August 2016



A10.

A10.1.

A10.2,

A10.3.

A1

A11.1

A11.2

When required the Respondent shall appoint at each work site sufficient personnel whose
sole task shall be to be on the lookout for approaching rail traffic. These employees shall
operate an audible warning device to timeously warn all people on the work site of approaching
rail traffic.

An effective safety procedure to be followed by all personnel on any work site in the case of
approaching rail traffic shall be compiled by the Respondent and implemented befare any work
commences. The procedure shall be updated whenever the need arises and any changes shall
be communicated to all employees on a work site before work proceeds.

The Respondent shall make available employees to be trained, certificated and used as
Lookouts when required. The training shall be done at no charge to the Respondent.

SCHEDULEOF QUANTITIES AND PRICES

d and*may be more or less

The quantities in the Schedule of Quantities and prices are es
s fomplete and detailed priced

than stated. The Respondent shall submit with his/her tende
schedule (prepared in ink) of work.

The Respondent shall price each item. If the Res n mitted to price any items in the
schedule, the cost of the work included in suctll items§will be held to be spread over and

included in the prices given in the other items of wo

e is no guarantee that none will be required.
ert@d for every item as these prices may be

The absence of stated quantities in the
Reasonable prices should therefor
considered in adjudication of tend

it e schedule are for identification purposes only. The
ditNys, obligations and liabilities described in the contract

| be deemed to be included in the rates quoted by the
antities and prices.

The short descriptions of th
cost of complying with all ¢
documents including
Respondent in the Sgiffedye of

CONTRACT P MENT FORMULA
A contract 3 tment factor to be determined in accordance with the formula described in
A11.2 will Bafplied to allow for all increases or decreases in costs, from any cause whatsoever,

which may o®\r after the closing date of the submission of tenders and before the date of
completion. The factor shall be rounded off to six decimal places.

The contract price adjustment factor shall be -

(1—x)(0.20£+0.05ﬂ+0.70—A£+0.05ﬂ—])
Lo Po Mo Do

where x = 0,15 and

Lo, Po, Mo and Do are respectively labour, machinery, material and diesel fuel indices ruling for
the calendar month four (4) months prior to closing date of the tender;

Lt Pt Mt and Dt are respectively labour, machinery, material and diesel fuel indices ruling for the
calendar month four (4) months prior to the date of measurement.

The indices to be used shall be those for the Consumer Price Index and Production Price Index

Page 3 Updated:02 August 2016



A11.3

A11.4

A11.5

Al2,

A12.1

A12.2

A12.3

A13,

A14.

A14.1

A14.2

Special Conditions
a¢ oblained from the monthly Statislical News Release published by STATS Soulh Africa

Lo and Lt shall be the labour indices for Metropolitan Areas (P0141.1 Table 21).

Po and Pt shall be the average of the price indices of Non-Electrical Machinery
multiplied by a equalizing factor of 1.00866 and Transport Equipment in the ratio of 1:1
(P0142.1 Table 10 item 2.16 and 2.21 respectively).

Mo and Mt shall be the price indices of Chemical and Chemical herbicides used in
table 10 of the PO142.1 item 2.11 Basic Chemicals

Do and Dt shall be the price indices of "Dieset Oil - Witwatersrand”" (P0142.1 Table
16)

When the value of an index at the time of calculation is not known the latest available index shall
be used and any correction necessary shall be made by addition or subtraction in subsequent
monthly payment certificates.

The amounts to be added to or subtracted from the monthly payment certificates shall be
calculated by multiplying the amount certified for payment for that monti(but excluding amounts

not subject to price adjustment) by the contract price adjustment fa at month.
Adjustment to measurements of previous months' quantities wi ncluded in calculation of the
amount certified for payment and will therefore be subje ice adjustment factor of the

current measurement month.

ought about by the application of the
ade full allowance for all increases or
, including all overhead costs as well as any

Any additions to or deductions from the amount paffable,
contract price adjustment factor, shall be dee!
decreases in cost from any cause whatsoe
increases and decreases therein, and profi

Value added tax shall be excludegfiro idual payment item rates and price adjustment
indices as it will be added to the,t thg month's measurement, after price adjustment have

been made in terms hereof. \

EVALUATION OF TE

“Time value of mone thgelology and principles will be used in evaluation of tenders.
Respondents it alternatives to the methods of weed control described herein. Such
alternativ | as the materials, methods which the Respondent propose the use,

program nd Transnet Freight Rail resources for the contract, will be considered during
evaluation nders.

The Respondent shall submit as part of his/her tender, all relevant details of his/her production
rate, water usage, truck requirements and any other information needed to enable the tender to
be evaluated as described above.

SITE MEETINGS

The Respondent shall attend site meetings when required. These meetings will be held under
the chairmanship of the Transnet Representative or his/her deputy. When sub-Respondents
are required to attend, the Respondent shall ensure their attendance.

SITE BOOKS

The Site Instruction Book shall have numbered sheets for receiving and recording instructions
by the Transnet Representative and shall be clearly marked “Site Instruction Book”.

The site diary referred shall be clearly marked “Day Book”. At the end of each day a line shall

Page 4 Updated: 02 August 2016



Special Conditions
be drawrn: below the last entry of the & Respondemn and bransnel Ropresenlative
or his/her deputy shall sign across the ine no entry was made, a "NiL”" return must be
entered and signed. Any claim arising from delays that cannot be substantiated by reference to

the site diary will not be considered.

A14.3

A4 4

A14.5

A15,

A15.1

A15.2

A15.3

A15.4

A15.5

Al5.6

A15.7

A15.8

A16.

This site diary shall serve as a daily record of all relevant information concerning site conditions
prevailing on site and herbicide application (where applicable) as required in terms of section 16
of Act 36 of 1947.

Only persons authorised in writing hy the Transret Representative or Respondent may make
eniries in the site books

Receipt of materials supplied by Transnet Freight Rail shall be recorded in the “Day Book”
INFORMATION TO BE PROVIDED WITH TENDER

The Respondent shall submit the fallowing information at the time of teRdering:

Full description of the plant and methods of control to be us im/he? for all aspects of the
work required ensuring performance as specified, With speci rence to the time limit stated

in clause B3.2 to achieve the specified performance.

Whether the Respondent intends to work on S days or statutory holidays or is
prepared to work on such days if required to do sdiby Tragsnet Freight Rail.

Proof of inspection of all sites on the encloseSite Inspection Certificate.

The Bill of Quantities and Prices mu pleted in full.

A list of registered products to he
Trade name
Generic name

Registration Number
Ingredients (type andf€onjent) € shown on the label
Application rates

in the work, supported by specimen labels, indicating:

The Transne r ative's approval shall first be obtained for use of other
herbicides,
A descri f the methods to be used for general vegetation control must be provided. This

must inclu®g the description and rate of application of chemicals, design mixtures, the
precautions to be taken to prevent damage of adjacent vegetation, the type and method of use
of the proposed equipment and any other relevant information.

A description of the methods to be used for the safe disposal of all chemicals, residual materials
and containers utilised must be provided.

A copy of the certificate issued by the Department of Agriculture to certify that the
Respondent or_his/her representative is a pest control operator in terms of Act 36 of
1947, as stipulated under clause A4.2, must be submitted.

PENALTIES FOR LATE COMPLETION

The provisions pertaining to “penalties for late completion” shall not apply to this contract.

oo0oo
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B1.

B8. DAMAGE TO FAUNA AND FLORA

Sgecial Conditions
SPECIAL CONDITIONS OF CONTRACT AND SPECIFICATIONS

PART B: PROJECT SPECIFICATICON

CONTENTS
PAGE NO.
SCOPE B2
B2. DEFINITIONS B2
B3. METHOD OF VEGETATION CONTROL B3
B4, STANDARDS OF WORKMANSHIP B4
BS. PROGRAMME OF WORK B5
B6. PERFORMANCE MONITORING AND EVALUATION BS
B7. REMEDIAL WORK B7

B7

B9. MEASUREMENT AND PAYMENT @ B7

&
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B81.

B1.1

B1.2

B1.3

B1.4

B2.

B2.1

e  The constituent parts of all plants

e  There are no dead or dry rema

S vpamiosi 0 pvpselidioam e
Special Conditions

SCOPH

The scope of the work consists of the cutting and clearing of veld grass, obstructing vegetation
and listed invasive plant species, the control, eradication and maintenance of obstructing
vegetation and eradication of listed invasive plant species and the trimming of trees with a
diameter of more than 200mm as indicated in the Schedule of Quantities and Prices. This
includes all frees and shrubs deemed threatening to normal operations in the station.

This part covers the techniques, required standards of workmanship, inspections,
measurement, payment. and acceptability of the works in respect of the control of vegetation
required in terms of the contract,

Failure to comply with the minimum performance proposed by the Respondent in his/her tender
may form the basis for non-payment for work done, pending the achievement of control as
defined and/or termination or cancellation of the contract.

t, occurrence, and the
e the best method to

The Respondent must obtain histher own information regarding the ext
species of the vegetation over the work area. He/she must also
control the vegetation.

DEFINITIONS

Cutting and clearing is achieved when all existin 0 growth of vegetation is cut to a
maximum height of 150mm.

«  The constituent parts of all plants occurring§ithin the area of treatment cease to exceed
1560mm in height.
) cease to exceed 150mm in height for the
total duration of the contract.
vegetation within the treated area, which may
constitute a fire hazard, da oNgipfirance to Transnet personnel, equipment trucks or
operations.

Control and eradicgffon,js aCMeved when all listed invasive plant species are permanently
impaired or destroye e gpplication and effects of chemical herbicides, to the extent that:

f all listed invasive plant species occurring within the area of
to exist as living organisms or entities; and

e  The constif
treatm &)

e there deall or dry remains of any vegetation within the treated area, which may

constitu hazard, danger, or hindrance to Transnet Freight Rail personnel, equipment
trucks or operations.

This constitutes a process that occurs on an on-going basis and not only at the time of measurement
and payment inspections

B2.2

B2.2

B3.

B3.1

Season means the start of the growing season and normally starts October/commencement of
the raining season each year but varies because of local climatic and rainfall conditions.

Spraying means the even and uniform application of chemical herbicides at the rate specified
and applies to liquid, granular or any other formulation.

METHOD OF VEGETATION CONTROL

The Respondent’s methods and program shall provide rapid and effective control at all treated
areas, Techniques, programming and chemicals employed shall therefore be directed at this
aim. The Respondent shall carry out immediate treatment of growth in all instances where rapid
and effective control is not achieved during any period of the contract.
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B32

B3.3

Bers

B3.4

B4.

B4.1

B4.2

B4.3.

B4.3.1.

Speciel Conditions

The Respondent is 1o ensure that there will be no vegetation devialing from the standard as
described in clause B2.1 and B4.1 within ___ calendar days from the start of the season
through to the completion date of the contract.

The Respondent shall not damage existing indigenous vegetation that is not threatening to the
normal operation of on-track machinery and vehicles and he/she shall be held responsible for the
full reinstatement thereof should avoidable damage of any nature occur.

The type of herbicides and the methods of appiication to be employed are as specified hy the
Respondenl per Part A and are subjecl to the approval of, and monitoring by the Transnel

Representative.

Application methods shall, however, be entirely in accordance with the manufacturer's
specifications and recommendations for safe and effective use of the herbicides or herbicide
mixtures concerned.

DISPOSAL OF VEGETATIVE MATERIAL
The Respondent at no additional cost shall remove all vegetativ ter resulting from the
Cutting and eradication of all vegetation. No disposal ive matter may be done on

adjacent lands.

Suitable areas and/or methods will be agreed to willh the Tg§ansnet Representative on site prior to
disposal of cut material.

Vegetative matter to be removed is not all take place across the railway lines without the
necessary protection in place, and agr tM®Transnet Representative.

STANDARDS OF WORKMANS|

Vegetation control shall be suc Xhere are no dry or dead remains of vegetation within the

areas of control that it s a hazard, hindrance or danger to Transnet Freight Rail
operations.

The evaluation a sity of dry or dead growth constitutes a hazard, hindrance or
obstruction sha y the Transnet Representative.

Suitable a nd/or methods will be agreed to with the Transnet Representative on site prior to

disposal of ¢ aterial.

For this contract, the Respondent should timeously acquaint him/herself with the existing
conditions of the sites and ensure that his/her tender prices, includes all work necessary to
achieve the required control

OVERALL CONTROL

The overall standard of control to be achieved by the Respondent over the contract area,
defined as “Overall Control” and expressed as a percentage, will be determined by application
of the following formula;

(Worklats treated - Worklots rejected)
Worklots treated

Overall Control = x 100
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BS5.

B5.1

B5.2

B5.4

B5.5

B6.

B6.1

YEAR 1 2

Minimum % of the total work which shall comply
_with the standard of control for individual work-lots. 80 L 90

Failure by the Respondent to achieve the standard of “"Overall Control” shall constitute a
material breach of contract by the Respondent.

PROGRAMME OF WORK

The Respondent shall undertake the planning and programming of thegentire vegetation control
operation and shall submit to the Transnet Representative for approvil full particulars thereof
within 2 weeks from the date of notification by Transnet Frejgh of the acceptance of
his/her tender. This programme will be within the initial operatj eriod allowed as per clause

B3.2.
The particulars to be provided in respect of the Respongetation program shall include
but not be limited to the following:

¢ An assessment based on a proper si i n of the types of vegetation to be

controlled in the contract area.

be implemented by him/her to achieve the
terms of the contract.

¢ The appropriate methods and
standards of vegetation contrgffegyire

The Respondent shall cond N ite investigations and monitoring procedures for the
purpose of:

¢ ascertaining th isjpg vedetation and factors that could influence the work;

¢ monitorin an of vegetation control achieved,;
¢ identi amage or hazards which may have been caused by the vegetation control
oper: and

¢ Planning of timeous execution of remedial work where control is not being achieved.

The programme shall be based on the quantities shown in the Schedule of Quantities and
Prices.

In addition to the annual programme provided for in terms of B5.1 the Respondent shall submit
daily working programmes to the Transnet Representative, 7 days in advance of the next
working week, indicating the specific areas where the Respondent will be working each day of
the week. Failure by the Respondent to submit a daily programme and/or deviating from it
without nolifying the Transnet Representative, preventing him/her from monitoring the
Respondent’s performance, may result in payment for such work being withheld.

PERFORMANCE MONITORING AND EVALUATION
The Respondent shall at all times be responsible for supervision of the work and for follow-up

inspections to monitor the successful control achieved over areas of completed vegetation
control. He/she shall immediately take appropriate remedial action in areas where the
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B6.2

B6.3

B6.3.1

B6.3.2

B6.3.3

B6.34

B6.3.5

B6.3.6

B6.3.9

B6.4

B6.5

B6.6

Speciol Condilions

epecried standards of control are nol achieved

The Transnet Representative shal! at any time during the operational periods carry out routine
inspections of the Respondent's performance methods and procedures.

The Transnet Representative shall, during the duration of the contract, carry out six official
inspections of the work for the purpose of evaluating whether control, as defined, has been
achieved and measuring progress.

The Transnet Representative will inform the Respondent 14 days in advance of the
schedule of official inspections and will arrange the transport such, that adequate
space and time is available for the purpose of the inspection.

The inspections shall be performed visually and the Respondent shall be present or forfeit
his/her right to dispute the measurements and evaluation of the Transnet Representative.

The 1st inspection will take place after completion of the entire cdtract area and will be
evaluated on the specified level of control as described in B2.1 a

The 2nd inspection will take place 60 calendar days after etion of the initial treatment

and will be evaluated on the specified level of control as in B2.1 and B4.1.
e

The 3rd inspection will take place 90 calendar da mpletion of the initial treatment
and will be evaluated on the specified level of conflol as gescribed in B2.1 and B4.1.

letion of the entire contract area in the second
el of control as described in B2.1 and B4.1.

The 4th inspection will take place after co
season and will be evaluated on the spec

The 5th inspection will take placggb0 ca r days after completion of the initial treatment in

the second season and will be e edgn the specified leve! of control as described in B2.1
and B4.1.
The 6th inspection wil e 90 calendar days after the completion of the initial treatment

in the second seasgff angl will Be evaluated on the specified level of control as described in
B2.1 and B4.1.

During each wspections the stations treated will each be measured and evaluated.
The are regoetre) in a station that does not comply with the specified level of control will
be reco rejected.

The rejection of areas that do not comply with the standard of control will be final and valid for
that inspection in that particular year.

The Respondent may contest the rejection by the Transnet Representative of work
performance only at the time and place of rejection.

The rejection of areas at a particular inspection shall remain final for that inspection for
payment purposes, notwithstanding the fact that the Respondent may execute further remedial
work in order to achieve control at further and final inspections.

In the case where the Transnet Representative and the Respondent fail to agree on whether
an area has failed. The area shall be recorded as a "disputed area” and the Respondent shall
prepare an appropriate record of all disputed area in order that such disputes may be resolved
by way of the disputes resolution procedures

The Project Manager reserves the right to forego any inspection by giving the Respondent
written notice of his/her intention to do so. Should the Project Manager decide to forego any
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B7

B7.1

B7.2

B8.1

B8.2

B8.3

B8.4

B8.5

B8.6

BS.

The fact that the Project Manager may decide to forego any inspection at his/her discretion,
does not imply that further inspections would not be carried out. It only implies that for that
inspection, the Project Manager is satisfied with the control achieved and will not penalise the
Respondent for that inspection.

REMEDIAL WORK

The Respondent shall carry out remedial work to all areas where control has not been
achieved, prior to the official inspections in terms of clause B6 taking place. Such remedial
work shall include the removal of dry or dead growth exceeding in height as specified. As well
as any dry or dead growth forming a nuisance or hazard to Transnet Freight Rail Operations.

The Transnet Representative may, at any time after the first asurement order the

Respondent to carry out remedial action, to commence within 2 jee er being so ordered,.
Prior to the commencement of this proposed remedial actj envisaged remedial work
program must be submitted to the Transnet Representative s/her approval. Failing to do

so the Transnet Representative may arrange for such 3 g 9§ carried out by others at the
cost of the Respondent.

DAMAGE TO FAUNA AND FLORA

The Respondent shall ensure that hi
consideration for the fauna and flora withi

employees at all times exercise care and
jacent to the area to be treated.

The Respondent shall take the prg€enge of®ainage works within yards or depots into account
and shall ensure that no waterwx oypment of herbicides is possible.

The Respondent shall not apy aMy chemicals of an explosive, inflammable, highly volatile or
corrosive nature, whi mage crops, vegetation, or property, or be hazardous to
humans or animalgg’Thgy Respondent shall assume full responsibility for the efficiency and
safety of whatev ic re used.

Dumping or any kind will not be permitted. This stipulation is also applicable to the
washing and equipment containing harmful chemicals and pollutants.

The Res ent shall institute and maintain procedures for the safe disposal of all chemicals
and residu aterials originating from the execution of the works.

Containers and residual material shall not be disposed of on Transnet Freight Rail property or
as part of Transnet Freight Rail refuse.

The Respondent shall take particular note of environmentally sensitive areas and shall plan
and execute his’her work with the utmost care and responsibility.

Burning will not be allowed under any circumstances as a means of control. The
making of fires, for whatever purpose, on Transnet Freight Rail property is also strictly
prohibited.

Certain protected plant species and desirable plants are not to be controlled or removed
and this plant material will be identified by the Transnet Representative or his/her
deputy) prior to the start of the Respondent’s program.

MEASUREMENT AND PAYMENT
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B9.2

B9.3.2

B9.3.3

B9.3.4

B9.3.5

B9.3.6

B9.4

No payment will be made for rejected areas where control achieved does not meet the
standards of control specified.

Measurement and payment for the work completed will be made in 6 stages as follows:

After completion of the inilial treatment of the entire contract area the Transnet Representative
or hisfher deputy and the Respondent will measure the work performed (square melre treated).
This measurement takes place in concurrence with the first official inspection in accordance
with clause B6.3.1. The Respondent will thereafter receive payment at 40% of the rates
tendered for all of the approved completed work (excluding rejected work).

A 2nd measurement and evaluation will be made concurrent with thg 2nd official inspection
conducted in accordance with clause B6.3.2, The Respondent will thefeafter receive payment
at 30% of the rates tendered for all areas where control as specifie een achieved.

A 3rd measurement and evaluation will be made concurre the 3rd official inspection
conducted in accordance with clause B6.3.3. The Resp thereafter receive payment
at 30% of the rates tendered for all areas where control achieved.

A 4th measurement and evaluation will be madg conogirrent with the 4th official inspection
conducted in accordance with clause B6.3.4, TheQespghdent will thereafter receive payment
at 40% of the rates tendered for all areas wheg control has been achieved.

e concurrent with the 5th official inspection
N The Respondent will thereafter receive payment
ere control has been achieved.

A 5th measurement and evaluation
conducted in accordance with cla
at 30% of the rates tendered for

A 6th measurement and evalat il be made concurrent with the 6th official inspection
conducted in accordan i use B6.3.6. The Respondent will thereafter receive payment
at 30% of the rates tgfMered fOMIl areas where control has been achieved.

red in the Schedule of Quantities and Prices are composite and

shall be fully all the Respondent costs in respect of establishment on site, labour,
materiais bles, Head Office overhead costs, the Respondent's profit, for all delay and
conseq costs and for everything of whatever nature required of the Respondent for

completiong the work included in the Contract.
No additional payment will be made for the procurement, handling transport and incidental

costs in the amount tendered for the removal, treatment and disposal of trees and shrubs and
other plant material which may occur as the result of removal / cutting.

Oo0o0
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Transnet Request for Quotation No ERAC-VAR-22235

ANNEXURE E — HEALTH/SAFETY/RISK AND ENVIRONMENTAL PLAN

SHEQ File

INDEX
1. Contractor SHEQ Policy Statement

2. List of Contractor Employees

3. Project Management

3.1, Notification of Construction Work (Construction Regulation 3, Annexure A)
3.2 Registration with WCC

3.4. SHEQ Plan Review

3.5. Agreement with Mandataries (Section 37(2) of OHS Act)

3.6. Appointments of Contractor

3.7. Site Organisation

3.7.1, Assignment of Duties

3.7.2. Construction Work Supervisor (Construction uldon 6)

3.7.3. Subordinate Construction Work Superviso r n Regulation 6)
3.7.4. Construction Safety Officer (Constructy®n uld®bn 6(7)

3.7.5. List of subcontractors already app&gt igfto be revised at least monthly
3.7.6. Health and Safety Representativeif{ Se®jon 17 of OHS Act)

3.7.7. Scaffold Inspector (Con ulation 8)
3.7.8. Portable Fire Equipmef@§ Ingbector

4, Incident Mana
4.1. Health, Sa and Environmental Performance Statistics
4.2, Incidents and or injuries

4.2,1. Reporting

4.2.2. Recording

4.2.3. Investigation

4.2.4. Medical Surveillance and certificate of fitness

4.2.5. Occupational Diseases

Page 27 of 30

5. Audits

5.1. Legal Compliance Audits
5.1.1.  Audit Report

5.1.2  Frequency of Audits

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No ERAC-VAR-22235

5.1.3.  Findings and Analysis

5.1.4 Corrective Action

6. Substance Ahuse Testing

6.1 Proof of testing

7. Logbooks and Registers

7.1. Electric Equipment / Tools Register - Portable
7.2. Falt Protection Plan Checklist

7.3. Fire fighting appliance Register - Portable
7.4, Personal Protective Equipment and Clothing
7.5. Scaffold Register

7.6 Schedule of Plant (E4D)

7.7 Lifting Equipment Register

7.8 Other

8. Risk Management

8.1, Task descriptions

8.2. Risk Identification, Analysis, Mitigai#fg Ste onitoring Steps and Review Plan

8.3. Risk Assessment (Construction e
8.4 Occupational Hygiene SurveyRe. iS¢, Dust etc

9. Education and Trainin@

9.1. Induction tra ruction Regulation 7(9)
9.2 Site S rairfeg
9.3, Certificate®of Competence e.g operator licences, welding certificates, etc.

9.4 First Aid training and Equipment

10. Emergency Planning — Evacuation plan
10.1.  Client procedure

10.2.  Site Procedure

10.3 Emergency response numbers

11. SHE Communications

11.1 Safety/Toolbox tatks
11.2 Incident Recall

Respondent’s Signature

Page 28 of 30

Date & Company Stamp



Transnet Request for Quotation No ERAC-VAR-22235 Page 29 of 30

12. Safe Working Procedures

12.1 Method Statements

12.2 Safe Operating Procedures

12.3 Task/Job observations

13. Fall Protection Plan

13.1 Documented fall protection plan
13.2 Rescue Plan

13.3 Training/Certification

13.4 Fall arrest and protection equipment

14. Personal Protective Equipment and Clothing

14.1 PPE required
14.2 PPE proof of issue

15. Project security

15.1 Security risks identified

15.2 Access control \

16. Environmental Manage%

Note: TFR will obtain En al authorisation (EIA and EMP) and permits from the relevant authority

€&n t
(when necessary) priordg c@mepfment of the project (e.g Construction)
Provide prac following:

1, Contro

2. Noise Polluti®n Control

3. Waste management

4, Environmental Incident Management (Sect 30 NEMA)
5. Contamination of surface and underground water

6. Soil Contamination

7. Storm Water Drainage

8. Environmental clean-up and Rehabilitation

9. Environment monitoring

10 Environmental training and awareness

11, Provision for Environmental Clean-up and Rehabilitation Cost (Budget)

Respondent’s Signature Date & Company Stamp
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Technical Capacity and Resousrces

Qualified brush cutter operator
Qualified chain saw operator
Safety officer

Supervisor

First Aider

First aid Certificate

Brush cutter machines

Chain saw machines

PPE

Transport for employees

Trailer for machines

Herbicides: e.g: Round-up, Glyphosate (Springbok), Alumiffium s

&

granular weed killer, Brush off.

Q\
&

Respondent’s Signature
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e, Diuron, Format (Imazapyr) and

Date & Company Stamp
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Standard Terms and Conditions of Contract
Services [March 2015]

b INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, a Work Order including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet,

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

2.1
2.2

2.3

24

2.5
2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedufs and/or annexures and/or

appendices, including the Work Order(s), specifications fi Services and such special

conditions as shall apply to the Agreement, together with neral Tender Conditions and any

additional provisions in the associated bid documents jaagde€ by the Service Provider [as agreed

&

Background Intellectual Property meansN\ Intgflectual Property introduced and required by

in writing between the Parties], which collectively a jvely govern the provision of Services

by the Service Provider to Transnet;

either Party to give effect to their obligalpns under the Agreement owned in whole or in part by

or licensed to either Party or thgir a rior to the Commencement Date or developed after

ant to the Agreement;

the Commencement Date ot ige
Business Day(s) meansgoNays# Fridays between 07:30 and 16:00, excluding public holidays
q
Da

as proclaimed in S

Commencem ans [ @], notwithstanding the signature date of the Agreement;

Confidensi orgffation means any information or other data, whether in written, oral,
graphi other form such as in documents, papers, memoranda, correspondence,
n ks\geports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,

pl formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Party [Tntentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

Q) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

€) information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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Standard Terms and Conditions of Contract
Services [March 2015]

2.7

2.8

2.9

2.10

211

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, setvices,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

) technical and scientific information, Know-How and trade secrets ol a disclosing Partly
including inventions, applications and processes;

)] Copyright works;

k) commercial, financial and marketing information;

)] data concerning architecture, demonstrations, tools and techgiques, processes, machinery
and equipment of the disclosing Party;

m)  plans, designs, concepts, drawings, functional tectMical requirements and
specifications of the disclosing Party;

n) information concerning faults or defects in go @ pment, hardware or software or the

incidence of such faults or defects; and

0) information concerning the charges, anfl / or costs of the disclosing Party or its

authorised Subcontractors, op thé methods, practices or service performance levels

actually achieved;

Copyright means the right4 s, procedures, methods of operations or mathematical

concepts, computer pro
works, artistic works, sold

photographic woghs, idkmatographic works of the copyright owner to do or to authorise the

mpilations of data or other material, literary works, musical
rdings, broadcasts, program carrying signals, published editions,

doing of certa specified in respect of the different categories of works;

breach of the obligations of either Party [including but not limited to

8 breach or breach of a fundamental term] or any Default, act, omission, negligence or
t of either Party, its employees, agents or Subcontractors in connection with or in
relatioNyto the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and Integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;
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2.14

2.15
2.16

2.17
2.18

2.19

2,20

2.21

2.22

2.23

2.24

2.25
2.26

2.27

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Maiks and all
rights having equivalent or similar effect which may exist anywhere in the woild and includes all
future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parties to the Agreement together with their subsidiaries, divisions, business

units, successors-in-title and their assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applications, once lafter have proceeded to grant,
and includes a right granted for any inventions, products or sses Wpall fields of technology;

Permitted Purpose means any activity or process to ke rtaken or supervised by Personnel

or employees of one Party during the term of t t, for which purpose authorised
disclosure of the other Party’s Confidential Inf i

order to enable such activity or process to be §compjhed;

tellectual Property is a prerequisite in

Personnel means any partner, employeq, agent, consultant, independent assoclate or supplier,
Subcontractor and the staff of sych tractor, or other authorised representative of either

Party;

Purchase Order(s) megas iajgrders issued by an operating division of Transnet to the
Service Provider for the e&n f Services;

Service(s) provided to Transnet by the Service Provider, pursuant to

s of the Agreement;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques)
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;
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2.28

2.25

2.30

2,31

Third Party Material means softwaie, scflwaie development Lools, methodologies, ideas,
methaods, processes, concepts and techniques owned by, ot licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service tc Transnet, which may be

appended to the Agreement from time to time.

3 INTERPRETATION

3.1

3.2

33
3.4
3.5

Clause headings in the Agreement are included for ease of refe ly and do not form part of

the Agreement for the purposes of interpretation or for ag @r purpose. No provision shall be

construed against or interpreted to the disadvantage itN&r Party hereto by reason of such

Any term, word, acronym or phrase used in tffe Agr ent, other than those defined under the
clause heading “Definitions” shall be given itSglaingEnglish meaning, and those terms, words,
acronyms, and phrases used in the AgreerRent will be interpreted in accordance with the generally

accepted meanings accorded ther:

A reference to the singular ing8rpgpates ®reference to the plural and vice versa.

A reference to natural p x rates a reference to legal persons and vice versa.
A reference to a pagicular§gend®r incorporates a reference to the other gender.

4 NATURE AND SCO

4.1

4.2

4.3

4.4

4.5

The Ag j agreement under the terms and conditions of which the Service Provider will
arr, he provision to Transnet of the Services which meet the requirements of Transnet,
th ery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and ex®uted by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 29 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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Time will be of the essence and the Service Provider will perform its obligaticns under the
Agreement in accordance with the timeframe(s) {11 any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or amission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to gfiter into an agreement in the

name of the other; or give any warranty, representation or un g on the other's behalf; or
create any liability against the other or bind the other’s in ar® way or for any purpose
whatsoever,

6 WARRANTIES

6.1

6.2

6.3

The Service Provider warrants to Transnet tha

a) it has full capacity and authority f§ enter and to perform the Agreement and that the

Agreement is executed by a d rised representatives of the Service Provider;

b) i nder the Agreement and any annexure, appendix or

c) ibl® for the payment of remuneration and associated benefits, if
and for withholding and remitting income tax for its Personnel in

ith any applicable laws and regulations;
d) i icences for Transnet in respect of all Third Party Material detailed in the

s), and will procure the right for Transnet to take such copies [in whole or in
such Third Party Materials as it may reasonably require for the purposes of back-
for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials wil! not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order,

The Service Provider warrants that for a period of 90 [ninety] calendar days from Acceptance of
the Deliverables they will, if properly used, conform in all material respects with the requirements
set out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] calendar days of notification
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

by Tiansnet. ITn the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third parly to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] calendar days of being notified of
that defect by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
madification made by Transnet to the Deliverables, or any part thereof, without the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the effects of any steps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost implications or any disruption
or delay in the performance of the Services. The Parties agree that any changes to the Services,
including the charges for the Services or any timetables for delivery §f the Services, will be agreed
in accordance with the change control procedure, as set use 29 [fAmendment and
Change Control].

The Service Provider warrants that:

a) it has, using the most up-to-date softwa ested for [and deleted] all commonly

known viruses in the Materials and for {ill virusgs known by the Service Provider at the date
of the relevant Wark Order; and

b) at the time of delivery to Tra he Materials do not contain any trojan horse, worm,
logic bomb, time bomb, , trap door, keys or other harmful components.

The Service Provider agrees@ha the event that a virus is found, it will at its own expense use

its best endeavours to \ et in reducing the effect of the virus and, particularly in the

event that a virus gauseqloss®f operational efficiency or loss of data, to assist Transnet to the

losses and to restore Transnet to its original operating efficiency.

en ents thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,
including the coordination of such activities across all parts of its organisation.
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TRANSNET'S OBLIGATIONS

7.1

7.2

78]

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above,

Subject to clause 14 [Service Provider’s Personnel], Transnet agrees to provide the Service

Provider or its Personnel such access to and use of its facilities as is necessary to allow the Service
Provider to perform its obligations under the Agreement.

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

8.2

The Service Provider shall:

a) respond promptly to all complaints and enquir snet;

b) inform Transnet immediately of any disp nt arising in relation to the provision
of the Services;

c) conduct its business in a profess

Provider and the Service Provi

d) keep full records clea g all transactions concluded by the Service Provider
relating to the perfor of jhe Services and keep such records for at least 5 [five] years

from the date of Qacgu ansaction;

e) obtain, an tRaes maintain in full force and effect, any and all licences, permits and
the likeffequed under applicable laws for the provision of the Services and the conduct of
th in activities of the Service Provider;

f) e and ensure compliance with all requirements and obligations as set out in the

bou®and related legislation of South Africa, including the Occupational Health and Safety
ct, 85 of 1993;

a) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider.
The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;
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d)

e)

h)

)

9 B-BBEE A

endeavour to provide Lhe highest possible standards of seivice and professionalism, with a
reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 23 ~ Eguality and Diversityl;

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service Provider will advise Transnet of the delay and
the reasons therefor and will keep Transnet informed of progress made regarding the
enquiry;

when requested by Transnet, provide clear and accurate jpforfnation regarding the Service

Provider's own policies and procedures, excludin w-H and other Confidential
Information, except where a non-disclosure unde has been entered into between
the Parties;

not allow a conflict of interest to develo wn interests [or the interests of any

of its other customers] and the interestQof Trafgsnet;

not accept or offer, nor allow, Mduce or promote the acceptance or offering of any

gratuity, enticement, incentive that could reasonably be regarded as bribery or an

attempt to otherwise e influence over the recipient;

omission;

not mislead TranS\ its gfficers, employees and stakeholders, whether by act or

an unethical manner or do anything which could reasonably be

SOCIO-ECONOMIC OBLIGATIONS

9.1 B-BBEE Scorecard

a)

b)

c)

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Provider also contributes to the Supplier
Development Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract
Manager or such other designated person details of its B-BBEE status in terms of the latest
Codes of Good Practice issued in terms of the B-BBEE Act and proof thereof at the
beginning of March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event
there is:
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9.2

9.3

d)

e)

(i) a change in the Service Provider's B-BBEE stalus which is less than what it was at
the time of its appointment including the impact thereof; and

(i) a corporate or internal restructure or change in control of the Service Provider

which has or likely to impact negatively on the Service Provider’s B-BBEE status.

Notwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating to the Service Provider
which has been relied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) calendar days of such request. A
failure to provide such data shall constitute a Service Provider Default and may be dealt

with in accordance with the provisions of clause 19Error! Reference source not found..

In the event there is a change in the Service Provider's B-BBEE status, then the provisions

of clause 19Error! Reference source not found. shall appl

B-BBEE Improvement Plan

a) Transnet encourages its Service Providers to con strive to Improve their B-BBEE
levels. To this end, the Service Provider ungl t&provide Transnet with a B-BBEE
Improvement Plan to indicate the exten B-BBEE status will be maintained or
improved over the contract period, as fer Anndure A of the RFQ.

b) The Service Provider shall, for tffg dura of the Agreement, comply with the B-BBEE
Improvement Plan.

c) The terms of the B-B ement Plan and monetary value of the commitments
thereunder shall ngt s gbherwise agreed in writing) be less or less favourable than
the commitmen e Service Provider in such B-BBEE Improvement Plan.

Supplier Devel plementation Plan

a) In ad the Supplier Development Plan which the Service Provider provided as part

b)

c)

d)

id, ervice Provider undertakes, as stipulated in the RFP, to provide Transnet
plier Development Implementation Plan [the Implementation Plan] setting
ut tl
he Service Provider shall undertake, as well as mechanisms and procedures to allow for

nature, extent and monetary value of the Service Provider’s commitments which

access to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) calendar days from the signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) calendar days as aforesaid (or such
later date as Transnet may consent to in writing).

If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause

19Error! Reference source not found. shall apply.

The Supplier's Implementation Plan shall include, but not be limited to Technology transfer,
New skills development, Job creation, Job preservation, Small business promotion and

Rural integration and regional development.
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9.4

9.5

e) The terms of the Implementation Plan’s and the monetary value of the commitments
thereunder shall not (unless otheiwise agreed in writing) be less or less favourable than
the commitments made by the Service Provider in the Supplier Development

Implementation Plan.
Green Economy/Carbon Footprint

a) In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
understanding of the Service Provider's position with regard to issues such as waste
disposal, recycling and energy conservation.

Reporting

a) The Service Provider shall monitor, audit, and record in an auditable manner, its own
implementation and compliance with the B-BBEE Improvement Plan and the Supplier
Development Implementation Plan and provide the Cdutract Manager with such

information as the Contract Manager may r equest concerning the

implementation of the B-BBEE Improvement nd the Supplier Development

Implementation Plan.
b) The Service Provider shall, on a monthly a e Commencement Date and within 7
(seven) calendar days of the end of th§g previds calendar month, provide Transnet with a

report (for monitoring purposes agly) in

this clause 9.5.
c) Transnet, through its Supp velopment division, shall, every 6 (six) months from the
Commencement Datdf rey€w and verify the Service Provider's undertakings stipulated in

this clause with BEE and Supplier Development commitments, based on the

Service Pro po

d) The Segfice shall attach adequate proof to enable Transnet to verify compliance
wit BE®’Improvement Plan and Supplier Development Implementation Plan.

€e) tion of the submitted report to Transnet, Transnet shall engage with the

rvi® Provider on the findings. The Contract Manager, assisted by the relevant specialist
from Transnet’s Supplier Development division, must report to the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the
Service Provider has not so complied.

) Without prejudice to the Transnet’s rights under the Agreement:

(i) if the Contract Manager and/or Transnet's Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as
to the steps he reasonably considers should be taken by the Service Provider in
order for the Service Provider to remedy such non-compliance and the time period

within which such steps must be taken;
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9.6

g9)

h)

(i) If such recommendations are not implemented by the Service Providel in
accordance with such 1ecommendations, then the provisions of clause 9.6 shall
apply; and

(i)  Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions that the Service Provider must undertake

in order to remedy that non-compliance.

In the event the Service Provider is found not to have met the B-BBEE and Supplier
Development requirements agreed upon in the B-BBEE Improvement Plan and the Supplier
Development Implementation Plan, and/or is found to be fraudulent in submitting the
reports, then Transnet shall impose a non-compliance penaltyflas provided for in clause 9.6

below or shall be entitled to terminate in terms of clause 19.

For the sake of completion of its contractual ob' E, the Service Provider shall be

obliged to complete all the undertakings ma be B-BBEE Improvement Plan and
the Supplier Development Implementation 6 months before the Termination

Date.

Penalties

Non Compliance Penalties:

a)

If the Service Providergfa any time, to achieve its commitments under and in
accordance with t EE Improvement Plan and the Supplier Development
Implementation Rarm'a Compliance”), the Service Provider shali, subject to the

applicable CoMypliai®e Penalty Cap, pay a Non Compliance penalty (*"Non Compliance
in respect of such Non Compliance at the applicable rate (“Applicable

ed in clause 9.6 b) to m) below.

ompliance Penalties shall be calculated as a percentage of the Contract Value
and accrue at the Applicable Rate per month until:

i) the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan and/or the B-BBEE
Improvement Plan (as applicable); or

(iii)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b)

0

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties
shall accrue based on the difference between the committed SD value for the period under
review and the delivered SD value (i.e. 100% of the undelivered portion of the committed
SD value) plus an additional 10% (ten percent) of such difference.

In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the
following Applicable Rates based on a percentage of the Contract Value:

(i for the first month (or part thereof), a rate of 1.0% (one percent);
(i)  for the second month (or part thereof), a rate of 1.5% (one and a half percent);

(ii)  for the third month (or part therecf), a rate of 2.0% (two percent);
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(iv)  for the fourth month (or part thereof), a rate of 2.5% (two and a half percent); and

(v) for any period of Non Compliance after the fourth month, a rate of 3% (three

percent).
Non Compliance Penalty Cap for Large Enterprises:

d) The Non Compliance Penalty Cap in respect of Supplier Development commitments shall
not exceed the difference between the committed SD value for the period under review
and the delivered value (i.e. 100% of the undelivered portion of the committed SD value),
plus an additional 10% (ten percent) of such difference.

e) The maximum amount of the Service Provider's liability to pay Non Compliance Penalties in
the case of the B-BBEE Improvement Plan shall not exceed 5% (five percent) of the
Contract Value.

Applicable Rates of Non Compliance Penalties for Qualifying Small Enterprises (QSEs):

f) In relation to the Supplier Development ImplementatiogaPlaW, Non Compliance Penalties
shall accrue based on the difference between the co d SDWalue for the period under
review and the delivered SD value (i.e. 100% of th elivered portion of the committed

SD value) plus an additional 5% (five percent rence;

g) In relation to the B-BBEE Improvement 4 pliance Penalties shal! apply annually

at the rate of 0.5% (one half percent).
Non Compliance Penalty Cap for QS

h) The Non Compliance Pen espect of Supplier Development commitments shall

not exceed the differ the committed SD value for the period under review

and the delivered glu % of the undelivered portion of the committed SD value),

plus an additionaNg% ercent) of such difference.

i) The maxigfum t of the Service Providet's liability to pay Non Compliance Penalties in
the ca e B-BBEE Improvement Plan shal! not exceed 1.5% (one and a half percent)
0 on Value.

Ap Rates of Non Compliance Penalties for Exempted Micro Enterprises (EMEs):

i) n relation to the Supplier Development Implementation Plan, Non Compliance Penalties

all accrue based on the difference between the committed SD value and the delivered SD
value (i.e. 100% of the undelivered portion of the committed SD value) plus an additional
3% (three percent) of such difference;

k) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall apply annually
at the rate of 0.5% (one half percent).

Non Compliance Penalty Cap for EMEs:

)} The Non Compliance Penalty Cap in respect of Supplier Development commitments shall
not exceed the difference between the committed SD value for the period under review
and the delivered value (i.e. 100% of the undelivered portion of the committed SD value),
plus an additional 3% (three percent) of such difference,

m)  The maximum amount of the Service Provider's liability to pay Non Compliance Penalties in
the case of the B-BBEE Improvement Plan shall not exceed 1.5% (one and a half percent)
of the Contract Value.

Non Compliance Penalty Certificate:
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If any Non Compliance Penalty atises, the Contract Manager shall issuc a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating

the Non Compliance Penalties which have accrued during that period.

A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it

relates. If the Service Provider disputes any of the amounts set out in a Non Compliance

Penalty Certificate:

0 the dispute shall be resolved in accordance with the provisions of the Agreement;
and

(i) if pursuant to that referral, it is determined that the Service Provider owes any
amount to Transnet pursuant to the Non Compliance Penalty Certificate, then the
Supplier shall pay such amount to Transnet within 10 (ten) Business Days of the
determination made pursuant to such determination and an accompanying valid Tax

Invoice.

Payment of Non Compliance Penalties:

10

p)

qQ)

r

s)

Subject to Clause 0), the Service Provider shall pa on Compliance Penalty indicated
in the Non Compliance Penalty Certificate wit usiness Days of Transnet issuing
a valid Tax Invoice to the Service Provj Amount set out in that certificate. If

Transnet does not issue a valid Tax Rvoice 4o the Service Provider for Non Compliance

Penalties accrued during any relgvant ig#, those Non Compliance Penalties shall be
carried forward to the next p
The Service Provider sh amount due within 10 (ten) Business Days after receipt
of a valid Tax InvoicrogfTransnet, failing which Transnet shall, without prejudice to any
k r the Agreement, be entitled to call for payment which may
sneldeems reasonable and/or appropriate.

e -

other rights of

rovider fail to pay any Non Compliance Penalties within the time
e (as applicable), Transnet shall be entitled to deduct (set off) the amount
he Service Provider from the account of the Service Provider in the ensuing

The Non Compliance Penalties set forth in this Clause 9.6 are stated exclusive of VAT, Any
AT payable on Non Compliance Penalties will be for the account of the Supplier.

FEES AND EXPENSES

10.1 In consideration of the provision of the Services, Transhet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

10.2 Transnet will not be invoiced for materials used in the provision of the Services save for those
materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].

10.3 Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service

Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a)
b)

are agreed by Transnet in advance;

are incurred in accordance with Transnet’s standard travel and expenses policies;
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Q) are passed on to Transnet at cosl with no administration fee; and
d) will only be reimbursed if supported by relevant receipts.

10.4 Al Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

11.1 Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

11.2 Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
hereto, once the valid and undisputed Tax Invoices, or such portion & the Tax Invoices which are
valid and undisputed become due and payable to the Service fcr for the provision of the
Services, in terms of clause 11.4 below.

11.3 Al Fees and other sums payable under the Agreemen ive of VAT, which will be payable
at the applicable rate.

11.4 Unless otherwise provided for in the Work er(s) @ppended to the Agreement, Tax Invoices

shall be submitted together with a mgnth-e ment. Payment against such month-end
in 30 [thirty] calendar days after date of receipt by

statement shall be made by Transn

Transnet of the statement toget valid and undisputed Tax Invoices and supporting

accordance with th the Service Provider shall be entitled to charge interest on the

documentation.
11.5 Where the payment of y& voife, or any part thereof which is not in dispute, is not made in
t, a

outstanding am tandard Bank of South Africa’s prime rate of interest in force, for the

period from th datg of payment until the outstanding amount is paid.

Services rendered in terms of the Agreement shall be subject to review as indicated in

Order(s) annexed hereto from time to time.

12.2  No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

12.3 Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute resolution in accordance with
clause 26 of this Master Agreement /Dispute Resolution],

INTELLECTUAL PROPERTY RIGHTS
13,1 Title to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Service Provider,
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d)

Transnct shall grant to the Service Provider an irevocable, royalty free, non-cxclusive
licence to use Transnet’s Background Intellectual Pioperty only for the Permitled Purpose.

This license shall not permit the Service Provider to sub-license to other parties.

The Service Provider shail grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider’s Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent

that such access is required.

13.2 Title to Intellectual Property

a)

b)

<)

d)

e)

All right, title and interest in and to Foreground Int al Pr@perty prepared, conceived
or developed by the Service Provider, its researche ents and employees shall vest in

Transnet and the Service Provider acknowled itWas no claim of any nature in and

to the Foreground Intellectual Property. Provider shall not at any time during
or after the termination or cancellgion of the Agreement dispute the validity or
enforceability of such ForegroundIntell Property, or cause to be done any act or

airing or tending to impair any part of that right, title

anything contesting or in any
and interest to any of t und Intellectual Property and shall not counsel or assist

any person to do so.
Transnet shall x seek protection in respect of the Foreground Intellectual
Property anwghereQin tife world as it shall decide in its own absolute discretion and the
Service JFoviger s reasonably assist Transnet in attaining and maintaining protection of
tellectual Property.

oreground Intellectual Property was created by the Service Provider or its
seghers, agents and employees and where Transnet elects not to exercise its option to
seek protection or decides to discontinue the financial support of the prosecution or
aintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing on the Foreground Intellectual
Property.
No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
sign all documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

13.3 Title to Improvements
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13.4

13.5

Any improvements, developments, adaptations and/or modifications o the Foregreund Intellectual
Property, and any ana all new inventions o1 discoveries, based on or i1esulling flom the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and de all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information
The Service Provider shall not authorise any party to act on or use in any way any Confidential

Information belonging to Transnet whether or not such party ig aware of such Confidential

Information, and shall promptly notify Transnet of the infor if it becomes aware of any

party so acting, and shall provide Transnet the informatj ith s assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to pre such third party from so acting.

Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify gfransne riting of any conflicting uses of, and
applications of registrations of PateRgs, signs and Trade Marks or any act of

infringement, unfair competition \r passing off Involving the Intellectual Property of

Transnet of which the Segpvic r acquires knowledge and Transnet shall have the

right, as its own optio against any party infringing its Intellectual Property.

b) It shall be within thg s solute discretion of Transnet to determine what steps shall
be taken against Nn er and the Service Provider shall co-operate fully with Transnet,
at Transngk's whatever measure including legal action to bring any infringement of
illegal @end.

c) rvi rovider shall cooperate to provide Transnet promptly with all relevant

ainable facts.

d f proceedings are commenced by Transnet alone, Transnet shall be responsible for all
xpenses but shall be entitled to all damages or other awards arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other awards
arising out of proceedings.

SERVICE PROVIDER'S PERSONNEL

141

14.2

14.3

The Service Provider’s Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the
degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any
other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Transnet premises or any
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14.4

14.5

15  LIMITATION OF LIABILITY

15.1

15.2

15.3

15.4

15.5

other premises upon which the Services aic to be performed [including but not limited to secuiity
regulations, policy standards and codes of practice and health and safely requiilements). The
Service Provider will ensure that such Personne! at all times act in a lawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whaose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not refieve the Service

Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by§the Service Provider of those

Personnel is necessary, or if Transnet advises that any such Pen assigned are in any respect

unsatisfactory, including where any such Personnel are, expetted to be or have been

absent for any period, then the Service Provider will pramp upply a replacement of equivalent

calibre and experience, and any such replaceme be” approved by Transnet prior to

commencing provision of the Services, such ap | gfMe unreasonably withheld or delayed.

Neither Party excludes or limits liabili other Party for:

a) death or personal inju e ligence; or

b) fraud.

The Service Provider shag in fy and keep Transnet indemnified from and against liability for
damage to any Jira operty [whether tangible or intangible] or any other loss, costs or
damage suffi Transnet to the extent that it results from any act of or omission by the
Service P, r ONpF Personnel in connection with the Agreement. The Service Provider’s liability
arisingy.0 clause 15.2 shall be limited to a maximum amount payable in respect of any

a@ Uirrer®e or a series of related occurrences in a single calendar year, such amount to be

agrecqyin writing by the Parties.

Subject always to clauses 15.1 and 15.2 above, the liability of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the

schedule or Work Order to which the Default(s) relates.

Subject to clause 15.1 above, and except as provided in clauses 15.2 and 15.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of liability in clause 15.4 above is void or unenforceable, either
Party’s total liability for all loss or damage under the Agreement shall be as provided in clause
15.3 above.
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17

INSURANCES

16.1

16.2

16.3

16.4

CONFIDEN

17.1

Without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
far theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within g0 [thirty] calendar days after

date of policy renewals.

Subject to clause 16.4 below, if the Service Provider fails ade§uate insurance under this

clause 16, it shall notify Transnet in writing as soongs i™N\flecomes aware of the reduction or

@ insurance. The Service Provider
aaig@fprovided such insurance protects the

Service Provider’s liability. Transnet assumes W resp@nsibility for such insurance being adequate

inadequate cover and Transnet may arrange or p
shall promptly reimburse Transnet for any pr

to protect all of the Service Provider's liaDi§ty.

In the event that the Service Prgvi ives written notice from its insurers advising of the
to in clause 16.1 above or if the insurance ceases to be

le terms, the Service Provider shall immediately notify

ination and/or unavailability, whereafter either the Service
erminate the Agreement on giving the other Party not less than 30

[thirty] calen ritten notice to that effect.

Tl jesRgreby undertake the following, with regard to Confidential Information:

a) not to divulge or disclose to any person whomsoever in any form or manner whatsoever,
either directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
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17.2

d)

f)

g)

h)

k)

Parly, exceplt when reasonably necessary for the puipose of the Agrecnient, in which case
such copies shall be 1egarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed fetween the Parties concerned
and stipulated in writing for such information in such ¢ n

the Parties shall not make or permit to be mad y other person subject to their

control, any public statements or issue pres disclose Confidential Information

with regard to any matter related to the A unless written authorisation to do so

has first been obtained from the Party f#frst disglosihg such information;

each Party shall be entitled to di
relevant to one or more tech

lose pects of Confidential Information as may be

valified employees or consultants of the Party who are
required in the course s to receive the Confidential Information for the

Permitted Purpose i he employee or consultant concerned has a legitimate

interest therein, t
informed by the f

obligati 0 nfidentiality to which such disclosure is subject and the Party shall

to the extent necessary for the Permitted Purpose, and is
the confidential nature of the Confidential Information and the

ensur employees or consultants honour such obligations;

all notify the other Party of the name of each person or entity to whom any
dential Information has been disclosed as soon as practicable after such disclosure;

each Party shall ensure that any person or entity to which it discloses Confidential
nformation shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 17 shall not apply

where:

a)

b)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel,
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or
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o) can be proved to have been rightfully received by a Party from a third party without &

breach of a duty or abligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

17.3  This clause 17 shall survive termination for any reascn of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cagicel the Agreement or Work
Order In so far as it relates to the unexecuted work or rejected portion Service, and, in such event,
the provision of any remalning commitment shalt remain subject in pectsNeo these conditions.

TERM AND TERMINATION
19.1 Notwithstanding the date of signature hereof, ement Date if the Agreement is [®]
and the duration shall be for a [e] [[®]] year fgriod, dkpiring on [®], unless:

a) the Agreement is terminated by eitRer Party in accordance with the provisions incorporated
herein or in any schedule: aRpeX™§s appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement i ored ransnet’s option for a further period to be agreed by the
Parties. \

19.2  Either Party mayfermin he Agreement forthwith by notice in writing to the other Party where
the other Pa cogamitted a material Default and, where such Default is capable of remedy,

eme®f such Default within 30 [thirty] calendar days of receiving notice specifying

and requiring its remedy.

19.3 Ei arty may terminate the Agreement forthwith by notice in writing to the other Party when
the otf®r Party is unable to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended
from time to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;
b) its winding-up or dissolution;
c) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;

or
d) any similar action, application or proceeding in any jurisdiction to which it is subject.

19.4 Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.
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9.6

Transinel gy cancel any schedale o Wark Oider Bereto z any e on giving e Service
Provider 30 |thirty | calendar days wnitten notice,
Notwithstanding this clause 19, either Party may cancel the Agreement without cause by giving 30

[thirty] calendar days prior written natice thereof to the other Paity.

CONSEQUENCE OF TERMINATION

20.1

20.2

20.3

20.4

20.5

20.6

20.7

Termination in accordance with clause 19 /Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination §f a Work Order, such as is
relevant to that Work Order] which may be in the possessi r under the control of the
Service Provider, and certify to Transnet in writing that this en doMe.

To the extent that any of the Deliverables and propesmegeNied to in clause 20.2 above are in

jces, the Service Provider will provide
Transnet with unencrypted copies of the samg”oh md c media and will irretrievably destroy

electronic form and contained on non-detachable sto

and delete copies so held.

In the event that the Agreement is ted by the Service Provider under clause 19.2 [Term

and Termination], or in the evenigtha Order is terminated by Transnet under clause 19.5
pay to the Service Provider all outstanding Fees
ing to the work undertaken by the Service Provider up until

net will also pay the costs of any goods and materials ordered

[Term and Termination],

[apportioned on a pro ratg b

the date of such termin N
by the Service P inkelation to the such work for which the Service Provider has paid or is
legally obligedffo p#f, in which case, on delivery of such goods or materials, the Service Provider
will pro e ch goods and materials to Transnet or as it may direct.

The ns oOf clauses 1 fDefinitions], 6 [Warranties], 13 [Intellectual Property Rights], 15
i on Liabifity], 17 [Confidentiality], 20 {Consequence- of Témnination], 26 [Dispute
Rescmygion]and 30 [Governing Law] shall survive termination or expiry of the Agreement.

If either Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] calendar days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its

creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or

c) either Party cease or threaten to cease to carry on its normal line of business or defauit or
threaten to default in the payment of its liabilities generally, or commit any act or omission
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22

23

24

which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [&s may be
amended from time to time];
then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other,

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any
reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

22.1 Neither Party shall have any claim against the other Party arj
performance of any obligation of either Party under th

any failure or delay in the

majeure such as acts of God, fire, flood, war, lockg gvgment action, laws or regulations,

terrorism or civil disturbance, defaults or other cird s or factors beyond the reasonable
control of either Party, and to the extent tifat the_p

hereunder is delayed by virtue of the afgrego anyperiod stipulated for any such performance

ormance of obligations of either Party

shall be reasonably extended. Transpet gy however rely on strikes, industrial dispute and riots

as a ground of force majeure.
22,2 Each Party will take all reasggfablg, stePSby whatever lawful means that are available, to resume
full performance as soo; xcti e and will seek agreement to modification of the relevant

t

provisions of the Agree rder to accommodate the new circumstances caused by the act of

force majeure. ils to agree to such modifications proposed by the other Party within
90 [ninety] ¢ days of the act of force majeure first occurring, either Party may thereafter

termina g nt with immediate notice.
EQUALL ERSITY
23.1 The Sgvice Provider will not victimise, harass or discriminate against any employee of either Party

to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

23.2 Both Parties to the Agreement undertake that they will not, and shall ensure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any
amendments and re-enactments thereof.

NON-WAIVER

24.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard
and in terms of the Agreement.
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26

27

24.2

Such falluie o neglect shalt nod affect the «

Agreement, or prejudice the righl of that Parly to institute subscguent aclien

PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

26.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

26.2 If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which Rroceedings shall be held in
Johannesburg.

26.3 Such dispute shall be finally resolved in accordance with ules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

26.4 This clause constitutes an irrevocable consent to any proceedings in terms hereof,
and neither of the Parties shall be entitled to §ithdraly from the provisions of this clause or claim
at any such proceedings that it is not bogd by ause 26.

26.5 This clause 26 is severable from the the Agreement and shall remain in effect even if the
Agreement is terminated for re

26.6 This clause 26 shall not eitper Party from seeking urgent relief in a court of appropriate
jurisdiction, where Q&l ncy exist.

ADDRESSES FOR S

27.1 The Parti eement select the physical addresses and facsimile numbers, as detailed
hereaft W respective addresses for giving or sending any notice provided for or required

i of%he Agreement, provided that either Party shall be entitled to substitute such other
addNgss or facsimile number, as may be, by written notice to the other:

a) Transnet
(i) For legal notices: [®]
Fax No. [e]
Attention: Legal Counsel
(i) For commercial matters: [®]
Fax No. [e]
Attention: [®]
b) The Service Provider
) For legal notices: [®]

Fax No. [@]
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29

30

Altention: [« ]
(i) For commercial matters: [¢]
Fax No. [#]
Attention; (@]
27.2  Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.
27.3  Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or

b) if posted by prepaid registered post, 10 [ten] calendar days after the date of posting

thereof; or
c) if faxed, on the date and time of sending of such fax, as evidlenced by a fax confirmation
printout, provided that such notice shall be confirmed aid registered post on the

date of dispatch of such fax, or, should no postal f3 @ be avdilable on that date, on the
next Business Day.

WHOLE AND ONLY AGREEMENT

28.1 The Parties hereby confirm that the Agredguent ¢pnstitutes the whole and only agreement

between them with regard to the subject§patter e Agreement.

28.2 The Parties hereby confirm that the
have existed in any form whajver

nt replaces all other agreements which exist or may
en them, with regard to the subject matter dealt with in

the Agreement, inc|udin\ nngxures, appendices, schedules or Work Order(s) appended
hereto.

AMENDMENT AND GAANGE TROL

g orglhange of any nature made to this Agreement and the Schedule of
cof shall only be valid if it is in writing, signed by both Parties and added to this

29.2 & cvent the Parties cannot agree upon changes, the Parties shall in good faith seek to agree
any proposed changes using the dispute resolution procedures in clause 26 [Dispute Resolution).

GOVERNING LAW
The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa,

30.1 Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
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31

32

COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute

one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

TRANSNET’S LIST OF EXCLUDED TENDERERS (BLACKLIST)

321

32.2

32.3

324

32.5

All the stipulations around Transnet’s blacklisting process as laid down in Transnet’s Supply Chain
Policy and Procurement Procedures Manual are included herein by way of reference. Below follows
a condensed summary of this blacklisting procedure.

Blacklisting is a mechanism used to exclude a company/person from Quture business with Transnet
§f the Bgpunds for blacklisting. The

Z

the strategic importance of the

for a specified period. The decision to blacklist is based on

2]

standard of proof to commence the blacklisting process is r a “prima facie’ (i.e. on the face

of it) case has been established.

Depending on the seriousness of the mi
Goods/Services, in addition to blacklisting a cimpanyfiperson from future business, Transnet may
decide to terminate some or all existing dgntra the company/person as well.

A supplier or contractor to Transn not subcontract any portion of the contract to a
blacklisted company.

Grounds for blacklisting inc person/Enterprise which has submitted a Bid, concluded a

a
contract, or, in the cafpciNo™Went or subcontractor, has been associated with such Bid or
contract:

a) Ha

faigh, withdrawn such Bid after the advertised closing date and time for the

as, arter being notified of the acceptance of his Bid, failed or refused to sign a contract
hen called upon to do so in terms of any condition forming part of the bid documents;

c) has carried out any contract resulting from such bid in an unsatisfactory manner or has

breached any condition of the contract;

d) has offered, promised or given a bribe in relation to the obtaining or execution of the
contract;

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
Government Department or towards any public body, Enterprise or person;

f) has made any incorrect statement in a certificate or other communication with regard to
the Services or his B-BBEE status and is unable to prove to the satisfaction of Transnet
that:

(i) he made the statement in good faith honestly believing it to be correct; and
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(i) before ma

correctngss,

g) caused Transnet damage, or to incur costs in order to meet the contractor’s requirements

and which could not be recovered from the contractor;

h) has litigated against Transnet in bad faith.

32.6 Transnet recognizes that trust and good faith are pivotal to its relationship with its suppliers.
When a dispute arises between Transnet and its supplier, the parties should use their best
endeavours to resolve the dispute in an amicable manner, whenever possible. Litigation in bad
faith negates the principles of trust and good faith on which commercial relationships are based.
Accordingly, Transnet will not do business with a company that litigates against it in bad faith or is
involved in any action that reflects bad faith on its part. Litigation in bad faith includes, but is not
limited to the following instances:

a) Vexatious proceedings. These are frivolous proceedi hichNgave been instituted without
proper grounds;

b) Perjury. Where a supplier commits perjury ei @ ing evidence or on affidavit;

¢) Scurrilous allegations. Where a supfflier es allegations regarding a senior Transnet

employee which are without a prgper fo #n, scandalous, abusive or defamatory.

d) Abuse of court process. W pplier abuses the court process in order to gain a

competitive advantage id process.

32.7 Where any person or EntWgig€ has been found guilty by a court of law, tribunal or other
administrative body of@a Neri breach of any law, during the preceding 5 Years, such
person/Enterprise Qbe lacklisted. Serious breaches of the law would include but are not
limited to corggPtio, fraud, theft, extortion, or contraventions of the Competition Act 89 of 1998
(e.g. coliygi degfg). This process excludes minor convictions such as traffic offences or
person ents between parties which have na bearing on the business operations of the

r BNterprise.

P

32.8 GroMfds for blacklisting include a company/person recorded as being a company or person
prohibited from doing business with the public sector on National Treasury’s database of
Restricted Suppliers or Register of Tender Defaulters.

32.9 Companies associated with the person/s guilty of misconduct (i.e. entities owned, controlled or
managed by such persons), any companies subsequently formed by the person(s) guilty of the
misconduct and/or an existing company where such person(s) acquires a controlling stake may be
considered for blacklisting. The decision to extend the blacklist to assaciated companies will be at

the sole discretion of Transnet.

32.10 Any person or enterprise or company against whom a decision to blacklist has been taken, may
make representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be
final.

000000000
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Transnel General Bid Conditions — Services

1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1  Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;
1.2 Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Business Day shall mean any day other than a Saturday, Sunday or public holiday;
1.4  Respondent(s) shall mean a respondent/bidder to a Bid Document;
1.5  RFP shall mean Request for Proposal;
1.6 RFQ shall mean Request for Quotation;
1.7 RFX shall mean RFP or RFQ, as the case may be;
1.8  Services shall mean the services required by Transnet as specified in id Document;
1.9  Service Provider shall mean the successful Respondent;
1.10 Tax Invoice shall mean the document as required by § the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;
1.11 Transnet shall mean Transnet SOC Ltd, a State (gvned Qpmpany; and
1.12 VAT shall mean Value-Added Tax in termsQof the Value-Added Tax Act, 89 of 1991, as may be
amended from time to time. $
2 GENERAL
All Bid Documents and subsequen M nd orders shall be subject to the following general conditions
as laid down by Transnet and& stfictly adhered to by any Respondent to this RFX.
3 SUBMISSION OF BID MBNTS
3.1 A Bid, whi after include reference to an RFP or RFQ, shall be submitted to Transhet no
later osing date and time specified in accordance with the directions issued in the Bid
Docu . Late Bids wili not be considered.
3.2  Bids shall Be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Documents with the Bid number and subject marked on the front of the envelope.
3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.
4 USE OF BID FORMS
4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.
4,2  Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof,
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10

4.3 Only it insufficient space ias Leen allocated for a particular 1esponse may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the RFX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2 Only Respondents that have paid the Bid fee and provided proof of payment when submitting their
Bid will be considered.

VALIDITY PERIOD

6.1  Respondents must hold their Bid valid for acceptance by Transnet at #y time within the requested

validity period after the closing date of the bid.

6.2  Respondents may be requested to extend their validity perig a specified additional period. In

such instances, Respondents will not be allowed to chang Bspect of their Bid, unless they are
able to demonstrate that the proposed change(s) is and unavoidable conseguence of

Transnet’s extension of the validity period.

SITE VISIT / BRIEFING SESSION

Respondents may be requested to attend & sit i\ here it is considered necessary to view the site prior
to the preparation of Bids, or where Trgfisne s it necessary to provide Respondents with additional
their Bids. When such visits or sessions are indicated as

result in their disqualificatio

information relevant to the compila
compulsory in the Bid Documm are obliged to attend these meetings as failure to do so will
H

CLARIFICATION B LOSING DATE

Should clarificatio iréd on any aspect of the RFX before the closing date, the Respondent must

direct such tONge contact person identified in the Bid Document.

COMMUNICATI®N AFTER THE CLOSING DATE

After the closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with
the Chairperson or Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, may be disqualified.
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11

12

13

14

15

16

17

POST TENDER NEGOTIATIONS

Transnet reserves the right to conduct post tender negotiations with the preferred bidder or a shortlist of
preferred bhidders. Should Transnet decide to conduct post tender negotiations, bidders will be requested to
provide their best and final offers to Transnet based on such negotiations. A final evaluation will be
conducted in terms of 80/20 or 90/10 (whichever is applicable) and the contract will be negotiated and

awarded to the successful bidder(s).

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to
submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

If the Respondent, after it has been notified of the acceptance of its Big

13.1 enter into a formal contract when called upon to do so withj heriod as Transnet may specify; or
13.2 accept an order in terms of the Bld;
13.3 furnish satisfactory security when called upon to dff so forghe fulfilment of the contract; or

13.4 comply with any condition imposed by Transi

Transnet may, in any such case, without preju y other legal remedy which it may have, proceed to

accept any other Bid or, if it is necessary all for Bids afresh, and may recover from the defaulting
Respondent any additional expense in€rrgf” by Transnet in calling for new offers or in accepting a less

favourable offer.

CURRENCY

All monetary amounts re togn a Bid response must be in Rand, the currency of the Republic of South
Africa [ZAR], sav exteMt specifically permitted in the RFX.

PRICES S TO CONFIRMATION

15.1 Prices whi® are quoted subject to confirmation will not be considered.

15.2  Firm prices quoted for the duration of any resulting order and/or contract will receive precedence over
prices which are subject to fluctuation if this is in Transnet’s best interests.

ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by deleting the incorrect figures and words where required and by inserting the correct figures and
words against the items concerned. All such alterations must be initialled by the person who signs the Bid
Documents. Failure to observe this requirement may result in the particular item(s) concerned being

excluded in the matter of the award of the business.

EXCHANGE AND REMITTANCE

17.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
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18

19

20

overseqs ditectly to the foreign principal of such percentage of the contiact or order value as may be

stipulated by the Respondent in its Bid Documents.

17.2 1t is Transnet's preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulting contract or order.

17.3  The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the £xchange and Remittance section of the Bid Documents and
also furnish full details of the principals to whom payment is to be made.

17.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

17.5 Transnet will not recognise any claim for adjustment of the order apd/ofcontract price if the increase

in price arises after the date on which agreement on an overali cont has been reached.

17.6 Transnet reserves the right to request a pro-forma invoice/ta ice in order to ensure compliance

ACCEPTANCE OF BID

18.1 Transnet does not bind itself to accept the |coyest p r any Bid.

18.2 Transnet reserves the right to accept an hole or in part.

18.3 Upon the acceptance of a Bid by e parties shall be bound by these General Bid Conditions
and any contractual terms a schedule of “Special Conditions” or otherwise which form part
of the Bid Documents.

18.4 Where the Respond n informed by Transnet per fax message or email of the acceptance of
its Bid, the ackneg@leddtment of receipt transmitted shall be regarded as proof of delivery to the
Respondent.

NOTICE TO COESSFUL RESPONDENTS

Unsuccessful ondents shall be advised in writing that their Bids have not been accepted as soon as
possible after the closing date of the Bid. On award of business to the successful Respondent all unsuccessful
Respondents shall be informed of the name of the successful Respondent and of the reason as to why their
Bids have not been successful.

TERMS AND CONDITIONS OF CONTRACT

20.1 The Service Provider shall adhere to the Terms and Conditions of Contract issued with the Bid
Documents, together with any schedule of “Special Conditions” or otherwise which form part of the
Bid Documents.

20.2 Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on its company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.
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22

23

24

CONTRACT DOCUMENTS

21.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of

Contract and any schedule of “"Special Conditions” which form part of the Bid Documents.

21.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

21.3  Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Acceptance/Intent, shall

constitute a binding contract until the final contract is signed.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract crea acceptance of a Bid. The
domiciftum citandi et executand) shall be a place in the Republic h Africa to be specified by the

Respondent in its Bid at which all legal documents may be se Respondent who shall agree to

submit to the jurisdiction of the courts of the Republic of rica. A foreign Respondent shall,

therefore, state in its Bid the name of its authorised reffresentgtive in the Republic of South Africa who is
empowered to sign any contract which may be entered irfigin event of its Bid being accepted and to act

on its behalf in all matters relating to the contra

IDENTIFICATION

If the Respondent is a company, thegfu esgf the directors shall be stated in the Bid. If the Respondent
is a close corporation, the full naffes 8, tIT€ members shall be stated in the Bid. If the Respondent is a
partnership or an individual der a trade name, the full names of the partners or of such individual,

as the case may be, shalide ffnished.

CONTRACTUAL

241 The
Transne®or the due fulfilment of a contract or order. Such security shall be in the form of an

ul Nespondent, when called upon to do so, shall provide security to the satisfaction of

advanced payment guarantee [APG) and/or a performance bond [Performance Bond], as the case
may be, to be furnished by an approved bank, building society, insurance or guarantee corporation
carrying on business in South Africa.

24.2 The security may be applied in whole or part at the discretion of Transnet to make good any loss or
damage which Transnet may incur in consequence of a breach of the contract or any part thereof,

24.3  Such security, if required, shall be an amount which will be stipulated in the Bid Documents.

24.4 The successful Respondent shall be required to submit to Transnet or Transnet's designated official
the specified security document(s) within 30 [thirty] calendar days from the date of signature of the
contract. Failure to return the securities within the prescribed time shall, save where prior extension
has been granted, entitle Transnet without notice to the Service Provider to cancel the contract with
immediate effect.

24.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in relation to the conditions of this clause 24 will be for the account of the Service Provider.
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26

27

N

DELETION OF 1ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it has not tendered or for which the price has been included

clsewhere in its Bid.

VALUE-ADDED TAX

26.1

26.2

In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices

quoted by the Respondent are to be exclusive of VAT which must be shown separately at the

standard rate on the Tax Invoice.

In respect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering
such Service represents a Service rendered by the principal; and

b) the Service Provider’s Tax Invoice(s) for the local portion only [§e. the "commission” for the
Services rendered locally] must show the VAT separately.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PA

27.1

27.2

Method of Payment

a) The attention of the Respondent is directeff to thegrerms and Conditions of Contract which set
out the conditions of payment on whigh Bid T shall be based.

b) However, in addition to the afo i he Respondent is invited to submit offers based on
alternative methods of pay r fihancing proposals.

C) The Respondent is re giye full particulars of the terms that will be applicable to its

Nt ancial merits thereof will be evaluated and taken into
th®Q Bid 1§ adjudicated.

alternative offer(s)

consideration

d) The Respqglienigmust, therefore, in the first instance, tender strictly in accordance with clause
27.1a Vi ifire to comply with clause 27.1a) above may preclude a Bid from further
con

NOT! suc®essful Respondent [the Service Provider], where applicable, shall be required to

furnish uarantee covering any advance payments, as set out in clause 24 above [Contractual
Securities].

Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for payment within
a specific period are to note that the conditional period will be calculated from the date of receipt by
Transnet of the Service Provider's month-end statement refiecting the relevant Tax Invoice(s) for
payment purposes, provided the conditions of the order or contract have been fulfilled and the Tax
Invoice is correct in all respects in terms of the contract or order. Incomplete and/or incorrect Tax
Invoices shall be returned and the conditional discount period will be recalculated from the date of

receipt of the correct documentation.
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28

29

30

DELIVERY REQUIREMENTS

28.1

28.2

28.3

Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery
of the Services.

Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at

short notice for immediate delivery, the Service Provider will be given first right of refusal for such

business. If it is unable to meet the desired critical delivery period, fansnet reserves the right to

purchase such services as may be required to meet the emergenc e the contract if immediate
delivery can be offered from any other source. The “7ota/ o, Failul® to Perform the Scope of
Services” section in the Terms and Conditions of aQ€will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

29.1

29.2

Specifications

The Respondent should note that, unles to the contrary by Transnet or a designated official
by means of an official amend @ig;}ocumen&, it is required to tender for the Services
strictly in accordance with the spgifCatigis supplied by Transnet.

Copyright \

Copyright in plansgdra diagrams, specifications and documents compiled by the Service
Provider for the of contract work shall be governed by the Infelfectual Property Rights section
N

in the Term ns of Contract.
BIDS BY O, EFJLF OF FOREIGN RESPONDENTS

30.1

30.2

30.3

30.4

Bids subgitted by foreign principals may be forwarded directly by the principals or by its South
African representative or agent to the Secretary of the Acquisition Council or to a designated official
of Transnet according to whichever officer is specified in the Bid Documents.

In the case of a representative or agent, written proof must be submitted to the effect that such
representative or agent has been duly authorised to act in that capacity by the principal. Failure to
submit such authorisation by the representative or agent shall disqualify the Bid.

When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such
principals and sign them on behalf of the latter.

South African representatives or agents of a successful foreign Respondent must when so required
enter into a formal contract in the name of their principals and must sign such contract on behalf of
the latter. In every such case a legal Power of Attorney from their principals must be furnished to
Transnet by the South African representative or agents authorising them to enter into and sign such

contract.
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32

30.5

aj Such Power ol Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

Q) If a Power of Attorney held by the South African representative or agent includes matters of a
gencral nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the
domicilium citandi et exéctitandy as provided for in the Terms and Conditions of Contract.

If payment is to be made in South Africa, the foreign Service Provider [We. the principal, or its South

African agent or representative], must notify Transnet in writi ethefyfor payment by electronic

funds transfer [EFT]:

a) funds are to be transferred to the credit of the fq

South Africa, in which case the name and b

e Provider's account at a bank in
hoank shall be furnished; or

b) funds are to be transferred to the credit oRjits Sofh African agent or representative, in which
case the name and branch of such baRk shall urnished.

CONFLICT WITH BID DOCUMENT

Should a conflict arise between these | Bid Conditions and the Bid Document issued, the conditions

stated in the Bid Document shall pfgv:

TRANSNET'S LIST OF E}€1U NDERERS (BLACKLIST)

321

32.2

32,3

324

32.5

All the stipulatign ungpTransnet's blacklisting process as laid down in Transnet’s Supply Chain

Policy and @ 2 Procedures Manual are included herein by reference. Below follows a
conde uNypary of this blacklisting procedure.
Blackli is @ mechanism used to exclude a company/person from future business with Transnet for

a specified” period. The decision to blacklist is based on one of the grounds for blacklisting. The
standard of proof to commence the blacklisting process is whether a “prima facie” (i.e. on the face of
it) case has been established.

Depending on the seriousness of the misconduct and the strategic importance of the Goods/Services,
in addition to blacklisting a company/person from future business, Transnet may decide to terminate
some or all existing contracts with the company/person as well.

A supplier or contractor to Transnet may not subcontract any portion of the contract to a blacklisted
company.

Grounds for blacklisting include: If any person/Enterprise which has submitted a Bid, concluded a
contract, or, in the capacity of agent or subcontractor, has been associated with such Bid or contract:

a) Has, in bad faith, withdrawn such Bid after the advertised closing date and time for the receipt
of Bids;
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by hag, atter bemg notified of the acceptance of s Bid, failed of refused o sign g connact wiieh
called upon to do so in terms of any condition forming part of the bid documents;

¢) has carried out any contract resulting from such bid in an unsatisfactory manner or has

breached any condition of the contract;
d) bhas offered, promised or given a bribe in relation to the obtaining or execution of the contract;

e) has acted in a fraudulent or improper manner ar in bad faith towards Transnet or any

Government Department or towards any public body, Enterprise or person;

f) has made any incorrect statement in a certificate or other communication with regard to the
Service or his B-BBEE status and is unable to prove to the satisfaglion of Transnet that:

(i) he made the statement in good faith honestly believin orrect; and
(i) before making such statement he took all rea steps to satisfy himself of its
correctness;
g) caused Transnet damage, or to incur costs #h orde, eet the contractor’s requirements and

which could not be recovered from the contMgtor;

h) has litigated against Transnet in b
32.6 Transnet recognizes that trust andgfoo; are pivotal to its relationship with its suppliers. When a

dispute arises between Transge itggsupplier, the parties should use their best endeavours to

resolve the dispute in an arica ner, whenever possible. Litigation in bad faith negates the
principles of trust an on which commercial relationships are based. Accordingly, Transnet

will not do busin a company that litigates against it in bad faith or is involved in any action

that reflects s part. Litigation in bad faith includes, but is not limited to the following
instances:
a fous “proceedings. These are frivolous proceedings which have been instituted without

prONgr grounds;
b) Perjury. Where a supplier commits perjury either in giving evidence or on affidavit;

¢) Scurrilous allegations. Where a supplier makes allegations regarding a senior Transnet employee
which are without a proper foundation, scandalous, abusive or defamatory.

d) Abuse of court process. When a supplier abuses the court process in order to gain a competitive

advantage during a bid process.

32.7 Where any person or Enterprise has been found guilty by a court of law, tribunal or other
administrative body of a serious breach of any law, during the preceding 5 Years, such
person/Enterprise may also be blacklisted. Serious breaches of the law would include but are not
limited to corruption, fraud, theft, extortion, or contraventions of the Competition Act 89 of 1998 (e.g.
collusive tendering). This process excludes minor convictions such as traffic offences or personal
disagreements between parties which have no bearing on the business operations of the person or

Enterprise,
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32.8  Grounds for blacklisting include a company/person recorded as being a company or person prohibited
from doing business with the public sector on National Treasury’s database of Restricted Suppliers or
Register of Tender Defaulters.

32.9 Companies associated with the person/s guilty of misconduct (i.e. entities owned, controlled or
managed by such persons), any companies subsequently formed by the person(s) guilty of the
misconduct and/or an existing company where such person(s) acquires a controlling stake may be
considered for blacklisting. The decision to extend the blacklist to associated companies will be at the

sole discretion of Transnet.

32.10 Any person or enterprise or company against whom a decision to blacklist has been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be final.
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Transnet SOC Ltd [Transnet) [Registration No. 1990/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,
and

[the Company] [Registration No

WHEREAS

Transnet and the Company wish to exchange Information [as defined belpw] and it is envisaged that
each party may from time to time receive Information relating he er in respect thereof, In
consideration of each party making available to the other such I on, the parties jointly agree that
any dealings between them shall be subject to the ter W COlitions of this Agreement which
themselves will be subject to the parameters of the Bid Docy &

IT IS HEREBY AGREED
1 INTERPRETATION
In this Agreement:
1.1  Agents mean directors, gffi N, egloyees, agents, professional advisers, contractors or sub-

contractors, or any Groufam 4
1.2 Bid or Bid D ans Transnet’s Request for Information [RFI] Request for Proposal

0 e
[RFP] or Req%otation [RFQ], as the case may be;
1.3 idg @ In ation means any information or other data relating to one party (the

Party) and/or the business carried on or proposed or intended to be carried on by

and which is made available for the purposes of the Bid to the other party (the

ReceNyng Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed

minutes following oral disclosure and any other information otherwise made available by the

Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the

date of this Agreement, and whether in writing or otherwise, including any information, analysis or

specifications derived from, containing or reflecting such information but excluding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available (other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or

b) was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or
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) following suich disclasure, becomes available to the Receiving Party or its Agents (as can he
demonslrated by its written records or other reasonable cvidence) from a source olher
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such
information;

14  Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

Information means ali information in whatever form including, withcut limitation, any
information relating to systems, operations, plans, intentions, market opportunities, know-how,
trade secrets and business affairs whether in writing, conveyed orally or by machine-readable

medium.

2 CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agre t isclosing Party) to the
other party (the Receiving Party) will be treated b Receiving Party as secret and

confidential and will not, without the Disclosing P, rgn consent, directly or indirectly

communicate or disclose (whether in writing ¥ in any other manner) Confidential

Information to any other person other than in ficcordagce with the terms of this Agreement.

2.2 The Receiving Party will only use the Cqpfiden formation for the sole purpose of technical
and commercial discussions betwee

arties in relation to the Bid or for the subsequent
performance of any contract be parties in relation to the Bid,

2.3  Notwithstanding clause 2.1 vafthe Receiving Party may disclose Confidential Information:

a) to those of its A N rictly need to know the Confidential Information for the sole
purpose set: in\clause 2.2 above, provided that the Receiving Party shall ensure that
such n re made aware prior to the disclosure of any part of the Confidential
Inf, tNQ thafl the same is confidential and that they owe a duty of confidence to the
rty. The Receiving Party shall at all times remain liable for any actions of such

g that would constitute a breach of this Agreement; or

b) to the extent required by law or the rules of any applicable regulatory authority, subject to
clause 2.4 below.

2.4 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such
requirement.

2.5 Inthe event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps (including the institution
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Non-Disclosure Agreement Page 5 of 6

of legal proceedings) as shali be necossary to remedy (if capable of 1emedy) the defaull and/oi Lo
prevent fuither unauthoiised copying, wisclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION
3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies
thereof,
3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon
request, of the Confidential Information provided and any copies made thereof and, so far as is
reasonably practicable, of the location of such Confidential Informatipn and any copies thereof.

3.3  The Company shall, within 7 (seven) days of receipt of a writte nd from Transnet;
a) return all written Confidential Information (includin pies); ¥nd
b) expunge or destroy any Confidential Informaj TOQ any computer, word processor or

@

certMgate gfgned by a director as to its full compliance

other device whatsoever into which it was cd
on its behalf.

d or programmed by the Company or

3.4  The Company shall on request supply

with the requirements of clause 3.3b) abcke.

4 ANNOUNCEMENTS

4.1  Neither party will make togbe made any announcement or disclosure of its prospective
interest in the Bid with (\ written consent of the other party.

4,2 Neither party shgil
dealings with€Qe glher party for publicity or marketing purposes without the prior written consent
of the o

e of the other party’s name or any information acquired through its

5 DURA
The obliga®us of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of

5 (five) years.

6 PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of
this Agreement, including specific performance, recovery of damages or otherwise.
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PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s gencral privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall observe the provisions of such Act (as applicable) or any amendments and re-enactments
thereof and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such data held or processed by

them.

9 GENERAL

9.1  Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Transnet may assign tlis Agreement at any time to

any member of the Transnet Group.

9.2  No failure or delay in exercising any right, power or privile er this Agreement will operate as

a waiver of it, nor will any single or partial exercige r&lude any further exercise or the

exercise of any right, power or privilege under or otherwise.

9.3  The provisions of this Agreement shall be sev
by a court of competent jurisdiction or &er ap le authority to be invalid, void or otherwise
ns shall remain enforceable to the fullest extent

unenforceable, and the remaining
permitted by law.

9.4  This Agreement may only,b ifieg by a written agreement duly signed by persons authorised
on behalf of each party. \

9.5 Nothing in this hall constitute the creation of a partnership, joint venture or agency
between the pfti
9.6  This Agr t e governed by and construed in accordance with South African law and the
partiggi cably submit to the exclusive jurisdiction of the South African courts.
000000000
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