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TRANSNET FREIGHT RAIL, a division of
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[hereinafter referred to as Transnet]
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CLOSING DATE: 08 AUGUST 2013
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: Past or Courier
CLOSING VENUE: Chairman Transnet Freight Rail Acquisition Council
Ground Foor Inyanda House 1
21 Weilington Road
Parkiown
Johanneshurg 2001

Tender Box

1 Responses to RFQ

Responses to this RFQ must not include documents or referenceyrelating to any other quotation or

proposal. Any additional conditions must be embodied in an accompanying letier.

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Govepimept's Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to do busingss with iocal business enterprises who share these
same values. Transnet will accordingly allow a “preference” %o companies who provide a B-BBEE

Verification Certificate. All procurement transactions will be evaluated accordingly.

2.1 B-BBEE Scorecard and Rating
As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

2000 and its Regulatiohs, Resbondents are to note the following:

s Proposals willde evaluated on price which will be allocated 80 points and preference which will

he allocated 20 paints, dependent on the value of the Services

« The 80/20 preference point system applies where the acquisition of the Services will be less

than R1.000/000.00.

= IRENE 80720 preference point system is stipulated and all Bids received exceed R1 000 000.00,

tre RFP will be cancelled
In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System
[SANAS]; or

B) Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in
accordance with the approval granted by the Department of Trade and Industry.
Enterprises will be rated by such agencies based on the foliowing:

c) lLarge Enterprises [i.e. annual turnover greater than R35 million]:

Respondenl’s Sigrnature ate & Company Stamp
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® Rating level based on all seven elements of the B-BBEE scorecard

d) Qualifying Small Enterprises — QSE [i.e. annual turnover between RS million and R35 million]:

. Rating based on any four of the elements of the B-8BEE scorecard

e) Exempted Micro Enferprises —~ EME [i.e. annual turnover less than RS million]:
In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME,

+ Automatic rating of B-BBEE Level 4 irrespective of race or ownership

« Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would he a certificate (which.may be in the form
of a letter) from an auditor ar accounting officer or a certificate from a Verification Agency
accredited by SANAS. The certificate must confirm the company’s turnover, black
ownership / black fermale ownership and B-BBEE status level,

Respondents are required to furnish proof of the above fo _Transnct. fie. a detailed scorecard as
stipulated above in respect of Large Enlerprises and QSES, or & gertificate in respect of EMES].

Transnet will accordingly allocate a maximum of @0 [tweéhty] peints in accordance with the
BG/20 preference point system prescribed in thesPreferential Procurement Policy Framework Act
(PPPFA), Act 5 of 2000 and its Regulations 1@ the Respondent’s final score based on an entity’s B-
BBEE scorecard rating. fRefer AnnexuredTor further details].

N.B. Failure to submit & B-BBEE cerfificate, which is valid as at the Closing Date of this RFP, will

result in a score of zerc being allocated for B-BBEE.

[Refer Section 4, Vendor Appliation Form, for Returnable Documents required]

3 Communication

a) Respondents are warned that a response will be liable for disgualification should any attempt be
made by a Respandent either directly or indirectly to canvass any offtcer(s) or employee of Transnet
in respect of this RRQ bétween the closing date and the date of the award of the business.

b) A Respondengay, however, before the closing date and time, direct any writien enquiries relating

to the®RFQ tothe following Transnet employee:
Naffe: Ms Princess Ngubo Mr Glen McArthur

Email: princess.nguboc@transnet.net (72 844 7630

A non-refundable tender fee R150.00(Inclusive of Vat) is applicable for tender{DNR P13-
28/11002).Payment is tc be made to Transnet Freight Rail, Standard Bank Account number
203158598, Branch Code 004805,

c) Respondents may alsg, at any time afier the dosing date of the RFQ, communicate with the

Secretariat of the Transnet Acquisition Council on any matter relating to its RFQ response:
Tetephone 011 544 9486 Fax 011 774 9760

Email tac.secretariat@transnet.net

Respondent’s Signature Date & Company Stamp
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4 Tax Clearance

The Respondent's original valid Tax Clearance Certificate must accompany the GQuotation. Failure to

provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here; [if applicable].

7] Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national

and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after thesglasing date and time.

8 Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

9 Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

io Negotiations

Transnet reserves the right fo undertake post-tender negotiations with selected Respondents or any

number of short-listed Respondents,

11 Binding Offer

Any Quotation furnished pursuant o this Request shall be deemed t© be an offer. Any exceptions to this

statement must be ciearly and specifically indicated.

12 Disclaimers

Transnet is not committed to any course of action as a result of its issuance of this RFQ and/or its receipt

of a Quotationdn response to it. Please note that Transnet reserves the right to:

® modifythe RRQ'S goods [ service(s) and request Respondents to re-bid on any changes;

* rejeet any Quotation which does not conform to instructions and specifications which are detailed
Nerein;

e disqualify Quotations submitted after the stated submission deadling;

@ not necessarily accept the fowest priced Quotation;

s reject all Quotations, if it so decides;

e ptace an order in connection with this Quotation at any time after the RFQ's closing date;

e award only a portion of the preposed goods [ service/s which are reflected in the scope of this RFQ;

® split the award of the order/s between more than one Suppiier/Service Provider; or

2 make no award at all.

Responderit’s Signature Date & Company Stamp
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Transnet reserves the right to exclude any Respondent from the bidding process who has been convicted
of a sericus breach of law during the preceding 5 [five] years, including but not limited to breaches of the
Competition Act 89 of 1998. Respondents are required to indicate below whether or not they have been
found guilty of & serious breach of law during the past 5 [five] years:

I/we do hereby certify that J/we
have/have nof been found guilty during the preceding 5 [five] years of a sericus breach of law,

including but not limited to a breach of the Campetition Act, 89 of 1988, by a court of law, tribunal or
other administrative body. The type of breach that the Respendent is required to disclose excludes
relatively minor offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, I/we acknowledge that Transnet SOC Litd teserves the right to exciude any Respondent
from the bidding process, should that person or entity"f@ve\been found guilty of a serious breach of law,

tribunal or regulatory obligation.

13 EVALUATION CRITERIA

14 TRANSNET WILL UTILISE THE FOLLOWING CRITERIA [NOT NECESSARILY IN THIS ORDER]
IN CHOOSEING A SUPPLIER/SERVICE PROVIDER, IF $O REQUIRED:
«  Administrative responsiveness'= Comipleteness of response and returnable documents
® Substantive responsiveriess,— Pregualification criteria, if any, must be met
»  Weighted evaluatiop’based on80/20 preference point system:
- Pricing and price Basis [firm] - whiist not the sole factor for consideration, competitive pricing

and overalhlevel of unconditional discounts! will be criticat

Transaet will utilise the following formula in its evaluation of Price:

L Pre Py

RSl | 1 - )
Where:
Ps = Score for the Bid under consideration
Pr = Price of Bid under consideration
Priin = Price of lowest acceptable Bid

- B-BBEE status of company

! Only unconditional discounts will be taken into account during evaluation. A discount which has been offered

conditionatly will, despite not being taken into account for evaluation purposes, be implemented when payment is
effected.

Respondent’s Signature Date & Company Stamp
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution

in accordance with the table below: fDefete column that is not applicable]

' B-BBEF Status Level Number of points
of Contributor {80720 system)
1 20
2 18
3 16
4 12
5 8
- 6 6
7 4
N 8 2
Non-compliant 0
contributor

i5 Validity Period

Transnet desires a validity period of 60 days from the closing datessf this RFQ.
This RFQ is valid until

i6 Banking Details

BANK:

BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER:

17  Company Registration

Registration number of company./ .

Registered name of company / G.C.

18  Disclosure of Prices Quoted

Respondents must indigate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

vis_ " ol

19 Retyrnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a) Respondents are required to submit with their Guotations the mamndatory Returnable

Bocuments, as detailed below.

Failure to provide all these Returnable Documents will resulf in a Respondent’s
disgialification. Respondents are therefore urged to ensure that all these Documents

are refturned with their Quotations.

Respondent’s Signature Date & Company Stamp
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and dated by the

Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating

[Yes or No] in the table below:

Returnabie Documents

Submitted
[Yes or No]

SECTION I Notice to B;dders

Valid B-BBBE Verification CertificateRSA Large Enterprises and QSEs] Note:
failure to provide a valid B-BBEE Verification Certificate at the
closing date and time of the tender will result in an automatic
score of zero being allocated for B-BBEF scorecard

- Valid B-BBBE Certificate from auditor, accounting officer or SANAS
accredited Verification Agency [RSA EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing date
and time of the tender will result in an automatic scoresef. zero
being ailocated for B-BBEE scorecard

Letter of Good Standing

CIDB (SH1)

SECTION 2: QUOTATION FORM

b} In addition to the requirements of section {a) above, Respondents are further required to submit

with their Quotations the following essential Returnable Documents as detailed below.

OFfailure fo provide all these RefurmahleNDocuments may result v 8 Respondent’s

disqualification. Respondents arestherefore urged fo ensure that all these documents

are returped with their Quotalions.

d)  All Sections, as indicated in &he footer of each page, must be signed, stamped

and dated by the

Respondent. Please confirm, submission of these essential Returnable Documents by so indicating

[Yes or No] it the tablg belfw:

4 Returiiable Documents

Submitted. -
[Yes or No]

SECTION 3 : Standafd Teémmg and Conditions of Contract for the Supply of Goods
or Services to Trarsnet

SECTION 4 ; \/endor Ap;:)hcatlon Form

- Asigned letter from Respondent’s auditor or accountant confirming most
recent annual turnover figures

SECTION 5: Certificate of Attendance

Respondent’s Signature

Date & Company Stamp
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Section 2
QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

1/We agree to be bound by those terms and conditions in:

the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [Section 3

hereof]; and

any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform me/us, this Quotation [and, if
any, its covering letter and any subsequent exchange of correspondence], together with Transnet’s

acceptance thereof shall constitute a hinding contract between Transnaganthme/us.

I/We further agree that i, after Ijwe have been notified of the acceptanee of my/our Quotation, Ifwe fail
to deliver the said goods/service/s within the delivery lead-timaiguoted, Transnet may, without prejudice
to any other legal remedy which it may have, cancel the order and recover from me/us any expenses

incurred by Transnet in calling for Quotations afreshand/or Raving to accept any less favourable offer.

Price Schedule

1/We quote as follows for the goods reqdired, ‘ensd “delivered nominated destination” basis, excluding
VAT:

Ttem | e . | unitef || Unitprice | Total
Eronsbetd R Description of Goods S RO Quantity ' ‘ Price
No LT i : Measura | =000 ]
1 Ground Maintenance 7 months
Delivery Lead-Time from date of purchase order : [daysfweeks]

Notes to Pricing:
a)  AliPricesmust be quoted in South African Rand, exclusive of VAT

b} . 4o fatilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price

¢) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp



SPECIFICATIONS 2013/2014 for GARDEN MAINTENANCE

NEWCASTLE CLIENT CENTRE - 5000m2

Area covers the culling of grassed zreas by means of lawn mowing and brush cutling and malntenance of all gardens,

flower beds . This excludes chemical mowing. .
This involves the simultanecus controf of edges around beds, paths and siructures, inciuding weed spraying

! spot spraying, with registered herbicide in consultation with the Transnet Horticulturist.
Site inspection form to be signed off by Depot Manager and presented with mvoice

NEWCASTLE LOCO GARDENS - 4000m2

Area covers the cutting of grassed areas by means of lawn mowing and brush culling and mainienance of
all gardens, flower beds . This exciudes chernical mowing.

This invoives the simultaneous control of edges around beds, paths and structures, including weed
spraving / spot spraying, with registered herbicide s used in consultation with the Transnet
Horticulturist,

Mainfenance of Lawn areas

Site inspection form to be signed off hy Depot Manager and presented With myoice

OLD SAPS DEPOT NEWCASTLE 8000 m2

The area covers lhe cufting of grassed areas by means of a lawn pioWing\ This excludes chemical

rRowing.

This invalves simultaneous confrol of edges around beds, palhs and struglures, including weed spraying /

spot spraying, with a registered herbicide in consuliation with the Trinsnet Horticulturist,

Grounds Maintenance: NB. Fence fine to be sprayed.

e The cufling of veld grass, smail shrubs, herbaceous and other undegirable or unwanted plant growth on
open and unutilized land. Open fand areas to be maintaified lo a maximum height of 10cm al alf timas,
thraugh out the cycle, irrespective of number of cutseAnyWaste cut material arising from vegetation
growing over sel standards has to be removed from Site.

¢ Mechanical cuiting of noxious weeds and weeds spiaying of paved arcas with registered herbicides in
consultation with Transnet Horticulturist, o be ingluded in'guoted price.

« Al litter/refuse 1o be disposed of a1 a legal registared dump/iandfill sile.

Al Shrubs/Trees growing over fence trimmed back regularly. )
Site inspection form to be signed offby\Depot Manager and presented with invoice

DUNDEE INFRA DEPOT ~ 3 G080m2

This involves mowing of grass, edgig of eds{ spraying of roadsides and verges and edging of beds and

shrubs.
Trees i be trimmed away frombuildings and UP above eye height.

Shrubs to be cut back into Wpiasy fashion,
Site inspection form to belsiged off by Depot Manager and presented with invoice.

¢ The Workshall be complated in the aliocated month from date the date written notification me/fus of the

accepianece of thigtender.
= A penalty for late completion of R200.00 per calendar day wills peyable in terms of clause 1 of the General

Conditions of Contract.
s Payment will be made within 50 days after certification of the certificate of completion by Transnet

Supervisor.

o  MARCH (end of Financial year) cuts - Involces fo be submifted in by the 7 £ of the month of
KMarch in order For payment o be processed.



Garden Maintenance - GENERAL CONDITIONS

Regular Mainfenance of flowerbeds, trees and shrubs;
= Removal of refuse and dead growth,
= Removal and control of weeds.
= Routine pruning of shrubs, elc.
«  Beds, io be dug over monthly.
= Maintenance of Irees trim up above eve jevel and remove fallen branches
+ Removal of all vegetative refuses.
=« Fdges io be kept neatly trimmed.
«  No mounding of trees fshrubs is allowed
« Al litterfrefuse i be disposed of at a legal registered dumpfiandfill site,
« Al Shrubs/Trees growing over fences/paths to be trimmed back regulafly.
Malntenance of Lawn areas
+  Lawn greas to be cut to a maximum height of 4om.
= Any waste cut material arising from lawn growing over sel standard has to be raked fremave from site 1o an
official dumpsite.
e Removal of vegelative refuse and dead growth
Mainternance of trees [shrubs
= Trim up any overhangs above eye level, remove dead growth aad falien branches,
«  Rouline pruning of shrubs and cutting of edges.
+  No Mounding of irees and shrubs is permitted

Paving lcontrefe areas
= Paved surfaces and guilers to be free of weed, sand and lgaves. inorganic litter frefuse disposed of in bins on

sile.

CONTRACTOR TENDER PRICE LIST FOR GROUNDE MAINTENANCE

CONTRACTOR TO SUPPLY ALL THE NECESSARYAMMACHINERY, HERBICES AND LABOUR.

Each cul to comply with specs throughout theyyear, Alltareas have been sheown to the conlraclors, excess grass
cultings and noxious weeds are to be removed o amefficial durmpsile.

The making of fires on Transnet properly islsirictly forbidden,

Flease contacl Glenn {033 587 2162 caltl 072 8444630 for any clarity required.

All mvoices o slate name of area, purchage order number and date of completion, and be addessed 1o Transnel Freight Rail, F.C.
Box 8621 Joharmesburg, 2000. laspeclion il taRemlace in the first 10 worklng days of the foliowing meonth. No payment will be
refeased without inspection and cerlifigation having'Underiakan. Prices are per cut, per specified month.

Paymeni will be effected withinMhirtyn@0} days of receipt of off Origingl invoice and afler inspection has been
compieted Lo the salisfaction @7 Trdnsnet Representative. It s the conteactar's responsibility o maintain the relevant
areas as per specs through oul e vear

Site inspection formdo Be sigined off by Depot Manager and presented with invoice

Please note that the onus resls wilh the contractor o ensure thal all contract documents are read and understoed in

full.
fnvoice must sialegpurehéise order no. piace and month when cutting was done and be invoiced t¢ Transnet Enviro

Services.
With immiediate effect 4l contractorns working on or near the rail track must wear refiective clothing at all fimes. In

addition hard hats with visors and salely footwear are necessary. A confracior who is required to cross the frack at
any time during the duration of his confract must be protected by flagmen with a white flag 600m en either side of the

work site, warning trains of people worldng on the frack.
If this is not adhered to Transnel Inspectors can order the workers off the site.

The area is to be maintained on the under mentioned basis in the following months: Monthly in
July, August, September 2013 weekly in Ogtober, November, December , January 2014, February,

March, February and March 2015

08 monthly cycles 2013/14
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Section 3
STANDARD TERMS AND CONDITIONS FOR THE SUPPLY OF GOODS OR SERVICES TO TRANSNET

A Supplier/Service Provider shall be obliged to adhere to the Standard Terms and Conditions for
the Supply of Goods and Services to Transnet as expressed hereunder. Should the Respondent
find any condition(s) unacceptable, it should indicate which condition(s) is/are unacceptable and
offer an afternative(s}. A Quotation submitted by a Respondent will be subjected to review and
acceptance or rejection of its proposed contractual terms and conditions by Transnet's Legal

Counsel, prior to consideration for an award of business,

1 SOLE AGREEMENT
Unless otherwise agreed in writing, these terms [Terms and each Term] and Transnet’s purchase order(s)
[Crder or Orders] represent the only conditions upon which Transnet S@E.Lid [Transmet] procures
goods or services spedfied in the Order [collectively, the Products] fromethe person to whom the Order is
addressed [the Supplier/Service Provider]. Transnet does not accepbanydther conditions which the
Supplier/Service Provider may specify, unless otherwise agreed to by Wranshet in writing. In the event of

any inconsistency between these Terms and any Order, these Térms shall take precedence.

20 CONFORMITY WITH ORDER
Products/Services shall conform strictly with the Ordary, The\Supplier/Service Pravider shali not vary the
quantities specified and/or the specification, if any\stipulated in the Order, without the prior written
consent of Transnet. The Supplier/Service Provider warrants that the Products/Services shall be fit for their

purpose and of satisfactory quality.

21 DELIVERY AND TITLE
21.1 The delivery dates and addreSses, are those in the Order. Time shall be of the essence in respect of

the Supplier's/Service ProviderS\obligations under the Order.

21.2 The Supplier/Service Pravider will not be excused for delay in defivery or performance except due to
circumstances outsideits,control and then only subject to the Supplier/Service Provider having
notified Transnelin wiiting on becoming aware of such circumstances. Transnet may terminate an
Order, in‘whale or, in part, without incurring any liability to the Supplier/Service Provider if such a

delay decomespin Transnet’s absolute opinion, significant,

22 PRICE AND PAYMENT
22.1 Prices specified in an Order cannot be increased. Payment for the Products/Services shall be made by
Transnet against an original undisputed invoice(s) [a Tax Invoice], supporting documentation and
month-end  statement from the Supplier/Service Provider. Tax Invoices plus supporting

documentation shall be posted to the address shown in the Order.

22.2 Payment of the Supplier's/Service Provider's valid Tax Invoice(s) will be made by Transnet in the
South African currency and on the terms stated in the Order, the standard payment terms being 30
[thirty] days from date of receipt by Transnet of & month-end statement, unless otherwise agreed
to In writing. Transnet shall arrange for payment of such Tax Invoices and any pre-authorised

additional expenses incurred, provided that the authorised expenses are supported by acceptable

Respondent's Signature Date & Company Stamp
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documentary proof of expenditure incurred fwhere this is available]. Any amounts due in terms of
these Terms shall be paid to the Supplier/Service Provider, taking into account any deduction or set-

off and bank charges.

23 PROPRIETARY RIGHTS LIABILITY
If any allegations should be made or any claim asserted against Transnet that ownership of, or any act or
omission by Transnet in relation to Products/Services or any written material provided to Transnet refating
to any Products/Services or pursuant to an Order being a violation or infringement of any third party’s
contractual, industrial, commercial or intellectual property rights including but not limited to any patent,
registered design, design right, trade mark, copyright or service mark on any application thereof, the
Supplier/Service Provider hereby indemnifies Transnet against and hold it harmiess from any and all losses,
liabilities, costs, claims, damages and expenses [including any legal fees] arisingdivectly or indirectly from
such allegation or claim provided that this indemnity shall nat apply where the allegation or claim arises
solely as a result of the Supplier/Service Provider following a design or process originated and furnished by

Transnet. The Supplier/Service Provider shall either
a) procure for Transnet the right to continue using the infringing=Rsoducts; or
b) meodify or replace the Products/Services so that they become,non-infringing,

provided that in both cases the Products/Services shall continue to meet Transnet’s reguirements and any
specifications stipulated in the Order. Should neither @ptien be possible, the Supplier/Service Provider may
remove, with Transnet’s prior written consent, sueh Pfoducts/Services and will pay to Transnet a sum
equivalent to the purchase price. If Transnet refuses to give such consent, the Supplier/Service Provider
shall have noc liability in respect of any contiied use of the infringing Products/Services after

Supplier's/Service Provider's prior written requigst t6 remove the same.

24 PROPRIETARY INFORMATION
All information which Transngt has“divuiged or may divulge to the Supplier/Service Provider and any
information refating to Transnef’s business which may have come into the Supplier's/Service Provider's
possession whilst carryilg ol an Order, and the existence of the Order, shall be treated by the
Suppiler/Service Prg¥ider_as confidential information and shall not, without Transnet’s prior written
consent, be disclasedsto any third party, or be used or copied for any purposes other than to perform the
Crder. This clatise doesot apply to information which is public knowledge or available fram other sources
other thany, bréach of this Term. Upon request by Transnet, the Supplier/Service Provider shall return all
materiglstigsued pursuant to the Order and, pending this, shall protect Transnet's rights in any such

materidls. Such confidential information shall at all material times be the property of Transnet.

25 PUBLICITY
The Supplier/Service Provider shall not name Transnet or use its trademarks, service marks [whether

registered or not} or Products in connection with any publicity without Transnet’s prior written consent.

26 TERMINATION OF ORDER
26.1 Transnet may cancel an Order in whole or in part at any time upon at least 7 [seven] days’ written
notice to the Supplier/Service Provider, or when there is a change in control of the Supplier/Service

Pravider or the Supplier/Service Provider commits any serious breach or any repeated or continued

Respondent’s Signature Date & Company Stamp
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material breach of its obligations under these Terms and/or Order or shall have been guilty of conduct
tending to bring itself into disrepute, on written notice to the Supplier/Service Provider when such

work on the Grder shall stop.

26.2 Transnet shall pay the Supplier/Service Provider a fair and reasonable price for justified work in
progress, where such price reflects only those costs not otherwise recoverable by the Supplier/Service
Provider, at the time of termination, and the Supplier/Service Provider shall give Transnet full
assistance to check the extent of such work in progress. Payment of such price shall be in full and
final satisfaction of any claims arising out of such termination and ypon such payment the
Supplier/Service Provider shall deliver to Transnet all work, including any materials, compieted or in
progress. The sunt payable ta the Supplier/Service Provider under this clause will not in any event
exceed the total amount that would have been payable to the Supplier/ServicéBrovider had the Order

not been terminated,

26.3 In the event of termination the Supplier/Service Provider must submit allNelaims within 2 [two]
months of termination after which time claims will only be met in what%ransfet considers exceptional

circumstances.

26.4 If the Products are nct provided in accordance with an Ordér, the Obder shall be deermed terminated
and the Supplier/Service Provider shall compensate Transmet for any costs incurred in obtaining

substitute Products or any damage caused due to the failure or delay in the delivery.

27 ACCESS
The Supplier/Service Provider shall be liable for the aets, ‘amissions and defauits of its personnel or agents
who, for the purposes of the Order, shallsbe'treated as if they are the Supplier's/Service Providet’s
employees. The Supplier/Service Provider shall gnsure that any such personnel or agents, whilst on
Transnet’s premises, shali comply withqIransnet’s health and safety, security and system security rules and

procedures as and where reguired.

28 INSOLVENCY
If the Supplier/Service Provider shall have a receiver, manager, administrator, liquidator or like person
appointed over all or any Rart offits assets or if the Supplier/Service Provider compounds with its creditors
or passes a resolution foree writing up or administration of the Supplier/Service Provider, Transnet is at
liberty to terminatéythe @rder or Orders forthwith, or at its option, to seek performance by any such

appointed pefson,

29 ASSIGNMENT
The Supplier/Service Provider shall not assign its obligations under an Order without Transnet’s prior

written consent, which consent shall not be unreasonably withheld or delayed.

30 NOTICES
Notices under these Terms shall be delivered by hand to the relevant addresses of the parties in the Order
or may be served by facsimile or by email, in which event notice shall be deemed served on

acknowiedgement of receipt by the recipient.

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation: No DNR P13-32/10862

Page 12 of 16

31 1AwW
Orders shall be governed by and interpreted in accordance with South African law and any disputes arising
herein shall be subject to South African arbitration under the rules of the Arbitration Foundation of South
Africa, which rules are deemed incorporated by reference in this clause. The reference to arbitration shali
not prevent Transnet referring the matter to any South African courts, having jurisdiction, to which the
Supplier/Service Provider hereby irrevocably submits but without prejudice to Transnet's right to take
proceedings against the Supplier/Setvice Provider in other jurisdictions and/or obtaining interim relief on an
urgent basis from a court of competent jurisdiction pending the decision in other courts or from instituting
in any court of competent jurisdiction any proceedings for an interdict or any other injunctive relief. If the
Supplier/Service Provider does not have a registered office in the South Africa it will at all times maintain
an agent for service of process in South Africa and shali give Transnet the name anéhaddress of such agent

as such may be amended, i writing, from time to time.

32 GENERAL
Completion or termination of an Order shall be without prejudice to any Sermydierein which by its nature
would be deerned to continue after completion or termination, including but not limited to clauses 23, 24,
Error! Reference source not found., 25 and Frror! Referfence Soufce not found.. Headings are
included herein for convenience only. If any Term herein he held illegal or unenforceable, the validity or
enforceahility of the remaining Terms shall not be affected. No failure or delay by Transnet to enforce any
rights under these Terms will operate as a waiver ther€hby Transnet. Al rights and remedies available to
either party under these Terms shall be in addition.to, fidt to the exclusion of, rights otherwise available at

law.

33 COUNTERPARTS
These Terms and conditions may be Signed in any number of counterparts, all of which taken together
shall constitute one and the same mStrument. Any party may enter into this agreement by signing any

such counterpart.

Respondent’s Signature Date & Company Stamp
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By signing this RFQ document, the Respondent is deemed to acknowledge that
he/she has made himself/herself thoroughly familiar with all the conditions
governing this RFQ, including those contained in any printed form stated to form
part hereof and Transnet SOC Ltd will recognise no claim for relief based on an
allegation that the Respondent overlooked any such condition or failed to properly

take it into account for the purpose of calculating quoted prices or otherwise,

SIGNED at on this day of 20

SIGNATURE OF RESPONDENT’S AUTHORISED REPRESENTATIVE
NAME:
DESIGNATION:

REGISTERED NAME OF COMPANY:
PHYSICAL ADDRESS:

Respondent’s contact person: [Flease complete]

Name

Designation

Telephone

Cell Phone

Facsimile

Email

Website

Transnet urges its clients, suppliers and the general public
to repert any fraud or corruption to
TIP-OFFS ANONYMOUS : 0800 003 056

Respondent’s Signature Date & Company Stamp
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Section 4
VENDOR APPLICATION FORM

Respondents are to furnish the following doecumentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

fwith bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where

applicable]

Certified copy of Certificate of Incorporation, CM29 / CM9 [name change]

S

Certified copy of Share Certificates [CK1/CK2 if CC]

A letter on the company’s letterhead confirm physical and péstal.atidresses
Original valid SARS Tax Clearance Certificate

Certified copy of VAT Registration Certificate

Certified copy of valid Company Registration Céftificate [if applicable]

e A

A signed fetter from your auditor or accountant confirming most recent annual turnover

figures

Company trading name

o 'COmpany"r'eQistered rarndn 1
Company Registration, Number or ID Number if a Sole Proprietor

Formof entity [v] “W/CCsTrust Pyltd  Limited Partnirship Sole Proprietor .

VAT number [if registered] ' :_____3';:5:

: ‘Compafiy telephohe number SR )

Company fax number :

- Company emmail address . e

Company website address ===

" Branch & Branch code o

Bank name

_ Accountholder S e Bank account number R o

Postal add fess '

Physical Address oo

Respondent’s Signature Date & Company Stamp
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Contact person’

“Designation T

. CEmail o -
_Annual turnover range [last financial year] - L <R5m
Does your company provide Products
Area of delivery - National

_ Is your company a public or private entity
Does your company have a Tax Directive or IRP30 Certificate

Main product or services [e.g. Stationery/Consulting]

Complete B-BBEF Ownership Details:

Services

Provincial

% Black - % Black women g L
ownership 7 0 o cownership e
Does your company have a B-BBEE certificate™ Yes ol

il . What is your B-BBEE status [Level 149,/ Uni(no'wn] B

. How many personnel does the firm emplay  Permanent

If you are an existing Vendor with Transnet pleaséneamplete the following:

Transnet contact person
Contact number,

.. Transnet Operating Division

Luly authorised to sign for apd on behalf of Company / Organisation:

Page 15 of 16

local

Private 5

No

.- 'Name; Designation

L '_.'Sigh_atd_re ... Date

Respondent's Signature

Date & Company Stamp
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Section 5

CERTIFICATE OF ATTENDANE OF INFORMATION BRIEFING SESSION

1t is hereby certified that -

Representative(s) of

(name of company)

attended the information briefing session in respect ofsthe praposed Service to be rendered in terms

ofthis RFQon ... 2013
TRANSNET'S REPRESENTATIVE RESPONDENT'S REPRESENTATIVE
BATE..coiivemencreeseevilbincecndinenne D78 I .

Raspondent’s Signature Date & Company Stamg
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THIS AGREEMENT is made between

Transnet S0C Lid [Transnet] [Registration No. 1990/000300/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johanneshurg 2001,
and

fthe Company] [Registration No ]

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as definedybelaw] and it is envisaged that
each party may from time to time receive Information relating te thé other in respect thereof. In
consideration of each party making available to the other such Information, the parties jointly agree that
any deaiings between them shall be subject to the terms amg_conditions of this Agreement which
themselves will be subject to the parameters of the Bid Dogument.

IT IS HEREBY AGREED

1 INTERPRETATION
In this Agreement:

1.1 Agents mean directors, officers, employees, agents, professional advisers, contractors or sub-

contractors, or any Group membet;

1.2 Bid or Bid Document means Transnet’s Request for Information [RFE] Request for Proposal

{REP] or Requestfor Quotation [RFQ], as the case may be;

1.3 Confidential Information means any information or other data relating to one party (the
Disclosing Party) and/or the business carried on or proposed or intended to be carried on by
that partyand which is made available for the purposes of the Bid to the other party (the
Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutesyfollowing oral disclosure and any other information otherwise made available by the
dhisglosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information
which:

a} i5 publicly available at the time of its disclosure or becomes publicly avaifable {(other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of

this Agreement); or

Respondent's Signature Date & Company Stamp
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[9)! was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being s¢ disclosed; or

) following such disclosure, becomes available to the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means ail information in whatever form includifige without limitation, any
information relating to systems, operations, plans, intentions, Market opportunities, know-how,
trade secrets and business affairs whether in writing, conveyedworaliy or by machine-readable

medium.

2 CONFIDENTIAL ENFORMATION

2.1 All Confidential Information given by one party,to this Agreement (the Disclosing Party) to the
other party (the Receiving Party) will #e Greated by the Receiving Party as secret and
confidential and will not, without the Disclosing Party’s written consent, directly or indirectly
communicate or disclose {(whether inj\writing or orally or in any other manner} Confidential

Information to any other person other than'iff accordance with the terms of this Agreement.

2.2 The Receiving Party will only use thes@énfidentiai Information for the sole purpose of technical
and commercial discussions, belween the parties in relation to the Bid or for the subsequent

performance of any contract between the parties in relation to the Bid.
2.3 Notwithstanding dause 2(1 above, the Receiving Party may disclose Confidential Information:

a) to those @f 1§ Agents who strictly need to know the Confidential Information for the sole
purpase setiout’in clause 2.2 above, provided that the Receiving Party shall ensure that
such Agents are made aware prior to the disclosure of any part of the Confidential
Information that the same is confidential and that they owe a duty of confidence to the
Bisclosing Party. The Receiving Party shall at all times remain liable for any actions of such

Agents that would constitute a breach of this Agreement; ar

b} to the extent required by law or the rules of any applicable regulatory authority, subject to
clause 2.4 below.

24 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shali promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reascnably tzke to challenge the validity of such
requirement,

2.5  Inthe event that any Confidentia! Information shali be copied, disclosed or used otherwise than as

permitted under this Agreement then, upon becoming aware of the same, without prejudice to

Respondent's Signature Date & Company Stamp
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any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps (including the institution
of legal proceedings) as shall be necessary to remedy (if capable of remedy) the defauit and/or to
prevent further unauthorised copying, disclosure or use.

2.6 Al Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatsoever, bevond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Infermation and any copies
thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon
request, of the Confidential Information provided and any copiés, made/thereof and, so far as is
reasonably practicable, of the location of such Confidential Infermation and any copies thereof.

3.3 The Company shall, within 7 (seven) days of receipt of a writteh demand from Transnet:
aj return all written Confidential Information (igcluding @il copies); and
b} expunge or destroy any Confidential Infofmation from any computer, word processor or

other device whatsoever into which # was copied, read or programmed by the Company or
on its behalf.

3.4 The Company shall on request supply a\certificate signed by a director as to its full compliance

with the requirements of clause 3.3b) above.

4 ANNOUNCEMENTS
4.1 Neither party wil makg ofpermit to be made any announcement or disclosure of its prospective
interest in the Bid without the prior written consent of the cther party.
4.2 Neither party shall make use of the other party’s name or any information acquired through its
dealings withnthe other party for publicity or marketing purposes without the prior written consent
of the other party.

5 DURATION
The obigations of each party and its Agents under this Agreement shall survive the termination of any
disCussions o negotiations between the parties regarding the Bid and continue thereafter for a period of

5 (five) years.

4] PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

Respondent’s Signature Date & Company Stamp
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7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

8 PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnef
shall observe the provisions of such Act (as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawiful processing of data relating o
the Bid and against accidental loss or destruction of, or damage Ye stehdata held or processed by

them.

b GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Fransnetunay assign this Agreement at any time to
any member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as
a waiver of it, nor will any singlefor parfia¥exercise of it preciude any further exercise or the
exercise of any right, power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held
by a court of competentyjurisdiction or ather applicable authority to be invalid, void or otherwise
unenforceable, and ghegremaining provisions shall remain enforceable 1o the fullest extent
permitted by law.

9.4  This Agreement may only be modified by a written agreement duly signed by persons authorised
on behalf of each party.

9.5 Nothingyin this Agreement shall constitute the creation of a partnership, joint venture or agency
between/the'parties.

5.6 , This/Agreement will be governed by and construed in accordance with South African law and the

parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000

Respondent’s Signalure Date & Company Stamp
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Sorvices, the General i Conditions, a Schedule of Requirements or Work

Order including such special conditions as may be applicable, and any terms in the associated Bid

Dacuments, excusively govern the provision of Services by the Service Provider to Transnel.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words ok phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

2.1
2.2

2.3

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and Is associated schedules and/or annexures and/or
appendices, inciuding the Work Order(s), specificationsforathe Services and such speciai
conditions as shall apply to Lthe Agreement, together with the General Tender Conditions and any
aciditional provisions in the associated bid documents tendded By the Service Provider [as agreed
in writing between the Parties], which collectively ang exclusively govern the provision of Services
by the Service Provider to Transnet;

Background Intellectual Property means all Inlellectual Properly introduced and required by
either Party to give effect to their obligations Under the Agreement owned in whole or in part by
or ficensed to either Party or theird@ffiliatesyprior to the Commencement Date or developed after
the Commencement Dato atherwis@ypursuant ta the Agreement;

Business Day(s) means Mondays Lo Fridays between 07:30 and 16:00, exciuding public holidays
as proclaimed in South Afidg;

Commencement Date,means | e ], notwithstanding the signature date of the Agreement;

Confidentia!l Informatigh means any informaticn or other data, whether in written, oral,

graphic or in any ofher form such as in documents, papers, memoeranda, correspondence,

notebuoks, repams, drawings, diagrams, discs, articies, sampies, test resuits, protelypes, designs,
plans, farmUiae patents, or invenlor's certificates, which a Party discloses or provides to the other

Party [intentignally or unintentionally, or as a result of one Party permitding the representative of

the other Parly to visit any of ils premises], or which otherwise becomes known to a Party, and

wiiich is not in the public domain and includes, without limiting the generality of the term:

a) information; relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

] private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Parly to maintain the confidentiality of such
information;

) any information disclased by either Party and which is clearly marked as being confidential
or secrel;

&) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;




2.7

2.8

2.9

2.10

) information refating 1o the past, present and fulure research and development of the
disclosing Party;

g} information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Parly to maintain the confidentiality of such information;

) information contained in the software and associated material and documentation
balonging to the disclosing Party;

) technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes;

b)) Copyright works;

k) commercial, financial and marketing information;

) data concerning architecture, demonstrations, tools and teghnifues, processes, machinery
and equipment of the disclosing Party;

) plans,  designs, concepls, drawings, functiohal and technical requirements  and
spealiications of the disdosing Party;

n} nformation concerning faulls or defects jn goeds, cquipment, hardware or software or the

incidence of such faults or defects; and

0) information concerning the charges, Fégs and / or costs of the disclosing Party or its
authorised Subcontraclors, or (their metheds, practices or service performance levels
actually achieved;

Copyright means the right in expressions, procedures, methods of operations or mathematical

concepls, computer program cedes, compilations of data or other material, literary works, musical

works, arlizlic works, spundyrdeargings, broadcasts, progran carrying signals, published editions,
photographic worksor cine@matographic warks of the copyright owner to do or to authorise the
doing of certain agissgecifigh in respect of the different categories of works;

Default means anyybreach of the obligations of either Party [including but not limited to

fundamentahbreach or breach of a fundamental term] or any Default, act, omission, negligence or

statement of either Party, its employees, agents or Subcontracters in connection with or in
relatfon tothefsubject of the Agreement and in respect of which such Party is liable to the other;

RBeliverable(s} means any and all works of authorship, products and materials developed,

vaitlen, propared, assemizled, integrated, modified or provided by the Service Provider in relation

tothe Services;

Designs mean registered Designs and/or Design applications and will include the monopoly ight

granted for the protection of an independently created industrial design including designs dictated

essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by

Transnet, as detailed in the Work Order{s), issued in accordance with the Agreement, as amended

by mutual agreement botween the Parties and in accordance with the provisions of the Agreement

from time to lime;




2.12

2.13

2.14

2,16

2.17
2.18

2.19

2.20

2.21

2.22

2.23

2.24

2,25

2.26

foreground Intelloctunl Property means all Inlellectual Property developed by either Party
pursiant o the Agreement;

Intellectual Property mcans Patents, Designs, Know-How, Copyright and Trade Marks and al}
rights having equivalent or similar effect which may exist anywhere in the world and inciudes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exgloitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques,  Desians,  specifications, formulas,  systems, processes, ipfommation  concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and the T Farty Materials;
Parties mean the Parties to the Agreement together with theifysubsidiares, divisions, business
units, successors-in-title and their assigns;

Party means either one of these Parties;

Patents mean registered Patents and Patent applications, Once the latter have proceeded to grant,
and includes a right granted for any inventions, proddicts or processes in alf fields of technology;
Fermitted Purpose means any aclivity or puotgss Wibe undertaken or supervised by Personnel
or empioyees of onpe Parly during the termingf the Agreement, for which purpose authorised
disclosure of the other Party's Confidenfial Infarmation or Inteliectual Property is a prerequisite in
order to enabie such activity or proge8s to,be accomplished;

Personnel means any partner, employee, agent, consultant, independent associate or supplier,
Subcontractor and the staff 6f such Subcontractor, or other authorised representative of either
Party;

Purchase Order(s)}/meafsoiflicial orders issued by an operating division of Transnet to the
Service Provider forlglorovision of Services;

Service(s) méans Tal, the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Orfdar{sYin terms of the Agreement;

Service, kevel Agreement or SLA means the processes, deliverables, key performance
indicators and performance standards relating to the Services to be provided by the Service
Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Seivices or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means alf works of authorship, products and materials [including,
but not limited to, date, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;




2.27

2.28

2.29

2.30

Tast Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amendaed from time o time;

Third Party Matesial means sollwere, software development tools, methodelogies, ideas,
methods, processes, concepts and technigues owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
iogo, or combination of signs and/or logos capable of distinguishing the goods or services of cne
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Agt,"89 of 1991, as may
be amended from time o time; and

Work Grder{s) means a detailed scope of work for a Service reguired byWransnet, including
timeframes, Doliverabie, Fees and costs for the supply of the Séwviceito Ffansnet, which may be

appended to the Agreement from time Lo time.

INTERPRETATION

3.1

3.2

3.3
3.4
3.5

Clause headings in the Agreement are included for @ase of reference only and do not form part of
the Agreement for the purposes of interpretatiomeas for any other purpose. No provision shall be
construed against or interpreted to the disadvantage of either Party hereto by reason of such
Party having or being deemed to have st e or drafted such provision.

Any term, word, acronym or phrasg used in the Agreemen!, other than those defined under the
clause heading "Definitions” shalllbe givernt its plain English meaning, and thase terms, words,
acronyms, and phrases used in the Aggeefment will be interpreted in accordance with the generally

accepted meanings accorded thereto.
A reference to the singular incorporates a reference to the plural and vice versa.
A reference to natufal pétsons incorporates a reference to legal persons and vice versa,

A reference to & particilag’gender incorporates a reference to the other gender.

MATURE AND SC0ORE

4.1

4.2

4.3

4.5

The Agreefmenigs an agreement under the terms and conditions of which the Service Provider will
apfangg for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Crder(s).

Each properly executed Purchase Qrder forms an inseparable part of the Agreement as if it were
futly incorpaiated into the body of the Agreement.

During the periad of the Agreement, both Partics can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 fAmendment and
Change Control] below. A Party will advise the other Party within 14 {fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable,

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or conditien In the Agreement and/cr a Purchase Order, or where the Agreement is



1.6

silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revaked or
amended by mutual written agreement between the Parties,

Time will be of the essence and the Service Provider will perform its obligations under the
Agraement in ccordance with the timeframe(s} 1if any] set out in the relevant schedule, save that
the Service Provider will not be liable under Wis clause il 1t is unable to meet such abligation
within the time required as a direct result of any act or omission by Transnel and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period.&quat to the period of
that delay.

AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to constifute Sydartnership between the
Parties, or conslilute or be deemed lo constitute the Particgas agénts or employees of one
anolher for any purpose ar i any form whatsoever,

Neither Party shall be entitied to, or have the power,or authesily to enter into an agreement in the
name of the other; or give any warranty, representation or undertaking on the other's behalf; or
create any liability against the other or bindsthe othér’s credit in any way or for any purpase

whatsoever.

WARRANTIES

6.1

6.2

The Service Providor wartants to Teansnet phat:

aj it has fuit capacity enffauthorily to enter into and to perform the Agreement and that the
Agreement is execOlddbya duly authorised representatives of the Service Provider;

I} it will dischapfe TSwobligations under the Agreement and any annexure, appendix or
schedule heretefwithall due skill, care and diligence;

<) it will be sclely responsible for the payment of remuneration and asscciated benefits, if
anymof ils, Personnel and for withholding and remilting income tax for its Personnel in

confgrmance with any applicable laws and regulations;

) it girocure liceoces for Transnet in respect of ali Third Parly Material detailed in the

Worlkl Order{s), and wili procure the right for Transnet to take such conies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-
up for archiving and disaster recovery; and
e} the use or pessession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.
The Service Provider warrants that it will perform its obligations under the Agrecment in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit complisnce with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in @ reasonable way so as not to have an adverse effect on the
performance of the Services. Withoul prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order,




6.3

6.4

6.5

6.6

6.7

6.8

59

6.10

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirly] days of notification by
Transnet. In the event that the Service Provider fails or is unabie to remedy such non-
conformance within such time-scate, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or tosts incurred by Transnet as a result
shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty} days of being Retified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising frdm or caused by any
madification made by Transnet to the Deliverables, or any part theréef, without the srior approval
of the Service Provider.

The Service Provider shali advise Transnet of the effegi®%ef ahy steps proposed by Transnet
pursuant to clause 6.5 above, including but not imited %o any dost implications or any disruption
ar delay in the performance of the Services. The Parties agrée thal any changes to the Services,
including the charges for the Services or any lmetabies for delivery of the Services, wilt be agreed
in accordance with the change control prgcedure, as set out in clause 28 fAmendment and

Change Control].
The Service Provider warrants that:

a) it has, using the most up-to-date seftware available, tested for [and deleted] all commenly
known viruses in the MaterialSand for all viruses known by the Service Provider at the date
of the relovant Wogk Order; and

b} at the time of dalivery lo Transnet, the Materials do not contain any troian horse, worm,
togic bomb,dimedamb, back daoar, trap door, keys or other harmful components.

The Service Profiger agreegs that, in the event that a virus is found, it will at its own expanse use

its best endeavours tasassist Transnet in reducing the effect of the virus and, particularly in the

event that a Vs causes loss of operaticnal efficiency or loss of data, to assist Transnet {o the
same éxfent to mitigate such losses and to restore Transnet to its original operating elficiency.

The Service Provider undertakes to comply with South Africa’s general privacy protection in terms

Slythe, Bill of Rights [Section $4] in connection with the Agreement and shall procure that its

Rersonnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the

event of a disaster, the impact of such disaster on the ability of the Service Provider to comply

with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In comphance wih the National Railway Safely Reguiator Act, 16 of 2002, the Service Provider

shalt ensure that the Snrvices, to be supplied to Transnet under the terms and conditions of the
Agreement, comply Tully with the specifications as set Torth in Schedule 1 hereto, and shall

thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for




the angagument of o Suiontractor by the Sorvice Provider {as applicabie] shall be subject to a
review of the capabilily of the proposed Subconlracior to comply with the specified raitway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnel access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across ali parls of its organisation.

7 TRANSNET'S OBLIGATIONS

7.1

7.2

8.1

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
mformation, including information concerming Transnet's cperations and aclivities, that relates Lo
the Services as may be cecessary for the Service Provider 1o perform the”Services, but for no
other purpose. However, Transnet's compliance with any request for imfermation is subject to any
internal security rules and requirements and subject to the cbservance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable rnotice %af any information it requires in
accordance with clause 7.1 above,

Subject to clause 13 [Service Provider’s Personnel], Tramsnét agrees to provide the Service
Provider or its Personnel such access to and use ol it facilities as is necessary 1o allow the Service

Provider to perfarm its ebligalions under the Agfeementy

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

The Service Provider shail:
a) respond promptly to all complaints @nd enquiries from Transnet;

b) inform Transnet immediately of any dispute or complaint arising in relation o the provision

of the Services;

) corcfuct its bfsiness e professional manner that will reflect positively upon the Service
Provider afid THC Semce Provider's Services,
d) keep fl rec@sds clearly indicating all transactions concluded by the Service Provider

relatifigiothe performance of the Services and keep such records for al least 5 [five] years
frond the date of each such transaction;

e} obtaing and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Service Provider;

f observe and onsure compliance with all reguirements and obligations as set out in the
fabour and related legislation of South Africa, including the Qccupational Health and Safety
Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance; and

2)] ensure the validity of all renewable certifications, inciuding but not limited to its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, for the duration of the
Agreement. Shouid the Service Provider fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it

migy heve in Lerms of the Agreement, o terminate Lthe Agreement forthwith without any




8.2

The Servico Proy

a)

&)

c)

d)

£

g)

m)

liability and without prejudice to any claims which Transnet may have for damages against

the Service Provider.

ackeowledges and agrees that it shall at all times:

rendar Lhe Services and perform alf its duties with honesty and integrity;

communicate openiy and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;

endeavour to provide the highest possible standards of service and professionalism, with a
reascnable degree of care and diligence;

use its best endeavours and make every diligent effort to meet agréed deadlines;

treat its own Personnel, as weli as all Transnet’s officers, “@émployees, agents and
consultants, with faimess and courtesy and respect for theifhuman rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 22 —&guality and Diversityl,

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enguiries promptly and efficiently, Where the Service Provider is unable to comply
with the provisicns of this clause, the Semvice Provider will advise Transnet of the delay and
the reasons therefor and will keep dransnet informed of progress made regarding the
enaquiry;

wehen raquested by Transnet, pravide cigar and accurate information regarding the Service
Provider's own policies apd  procedures, oxcluding Know-How and other Confidential
Informaltion, except where aynonsdisciosure undertaking has been entered into between
the Partics;

not allow a conflict of interest 1o develop between its own interests {or the interests of any
of its other glistomersTand the interests of Transnet;

not accept, or effer, nor allow, induce or promote the acceptance or offering of any
gratuily, enticement, ncentive or gift that could reasonably be regarded as bribery or an
agemphte wtherwise exert undue influence aver the recipient;

rigt mislead Transnel or its officers, empioyees and stakeholders, whether by act or
OMmission;

not otherwise act in an unethical manner or do anything which couid reascnably be
expected to damage or tarnish Transnet’s reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

9 FEES AND EXPENSES

9.1

9.2

In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed i the relevant schedule or Work Grder.

Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].
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i1

9.3

9.4

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider ali reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a) are agreed by Transnel in advance;

o) arg incurred 11 accordance with Transnet's standard ravel and expenses policies;
) are passed on to Transeet at cost with ne administration fee; and

d) will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMERT

10.1

10.2

103

1G0.5

Transnet shadl pay tie Scrvice Provider the amounts stip@lated tythe relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounis to the Service Provider, upon receipt of a correct and undisputed
Tax Invoice together with the supporting docurhentation as specified in the Work Order appended
hereto, once the undisputed Tax InvoiceS, on such portion of the Tax Invoices which are
undisputed become due and payahle tgrthesserice Provider for the provision of the Services, in

terms of clause 10.4 below.

All Fees and other suims payable Under the Agreement are exclusive of VAT, which will be payable
at the apphcabde rate.

Unless atherwise provide@sor W the Work Order(s) appenced to the Agreement, Tax Invoices
shall be submitted togethen, with a month-end statement. Payment against such month-end
statement shall bedtmade by Transnet within 30 [thirty] days after date of receipl by Transnet of

the statement togetherwith all undisputed Tax Invoices and supporting documentation.

Where the payment of any Tax Invoice, or any part thereof which is not in dispute, is not made in
accordafice withethis clause 10, the Service Provider shall be entitled to charge interest on the
aulstandiia ambunt, al The Standard Bank of South Africa’s prime rate of interest in force, for the

périod from the due date of payment untll Lhe outstanding amount is paid.

FEEADIUSTMENTS

1l

Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in
the Work Order(s) annexed hereto from time to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall e enditied to submit this matter Lo dispute resolution in accordance with

clause 25 of this Master Agreement /Dispute Resolution].
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INTELLECTUAL PROPERTY RIGHTS

12,1

12.2

Titie to Confidential Information

a)

<)

4)

Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Inteflectual

Property that i3 proprielary to Transnel. For the avoidance of doubt, alf the Service

i Intellectual Properiy shall remain vested in the Service Provider.
Transnet shail grant (o the Service Provider an irrevocable, rovalty free, non-exclusive
licence Lo use Transnet’s Background Inlellectual Property only for@he®Permitted Purpose,
This license shall not permit the Service Provider to sub-license to other parties.

The Service Provider shall grant to Transnet an irrevocable, royaltydfree, non-exclusive
licence to use the Service Provider's Background IntelldgtualyProp€rty for the Permitted
Purpose. This cence shall not permit Transnet to sub4ifenseto.other parties.

Tha Service Provider shall grant Transnel accegs to the“Service Provider's Background
tntelfeciual Proporiy on terms which shall be Aona fide neqotiated between the Parties for
the purpose of commercially exploiting the Roreground Intellectual Properly, to the extent

that such access is required.

Title to Intellectual Property

a)

b)

All right, title and interest in and to Fareground Intellectuat Property prepared, conceived
or developed by the ServicgProvider,_ils researchers, agents and employees shall vest in
Transnet and the Service Provider gcknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shail not at any time during
or after the terdimation or cancellation of the Agreement dispufe the validity or
enferceability afMawcWForeground Intelleciual Properly, or cause to be done any act or
anything cofitesdfia or in any way impairing or tending to impair any part of that right, titie
and interest to anyfof the Foreground Intellectual Property and shall not counsel or assist

any persen tc do so.

Transnet®shell be entitled to seek protection in respect of the Foreground Inteflectual
Prepertypanywhere in the world as it shall decide in ks own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of
e Foreground Intelleclual Property.

Whre the Foreground Intellectual Properly was created by the Service Provider or its
resaarchoers, agonts and employees and where Transnet elects not to exercise its option to
secl protection or decides to discontinue the finandial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and fo maintain any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and

above the sums payvable in terms of the Agreement. The Service Provider undertakes to




12.3

12.4

12.5

L
Gl ak dacwanent

sary o effect, record and perfect the

arwl do alt things as may be neco

assignment of the foreground Inlellectual Property to Transnet.

e) Subject te anything contrary contained in the Agreement and/or the prior writien consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitied as of right, or to claim the right, to use

Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any tmprovements, developments, adaptations and/or medifications ta the Foreground Inteliectual
Property, and any and sl new inventions or discoveries, hased on or resulting from the use of
Transnet's Background intellectual Property and/or Confidential Informatlon shall be exclusively
awned by Transnel. The Service Provider shall disclose promptly™e, Transnet all such
mprovements, developments, adaptations and/or modifications, twventions or discoveries, The
Service Provider hereby undertakes to sign all documents and do all thitigs as may be necessary
to effect, record and perfect the assignment of such impravements, developments, adaptations
and/or modifications, inventions or discoveries to TransnetDand the Service Provider shall
reasonably assist Transnet in attaining, maintaining or dogamenting ownership and/or protection
of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Inforg@tan

The Service Provider shai nol euthorise_any Pafty to act on or use in any way any Confidential
Information belonging Lo Transnel whether ‘@ not such party is aware of such Confidential
Information, and shall promptly notify Transset of the information if it becomes aware of any
parly so acting, and shall provide\Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent sich third party from so acting.
Unauthorised Use of Intellectual Property

a) The Service Frovidertagrees to notify Transnet in writing of any conflicting uses of, and

an

aliong of Patents, Designs and Trade Marks or any act of

infringemeniun B compelilion or passing off involving the Intellectual Property of
Trafisnct of which the Service Provider acquires knowledge and Transnet shall have the
fighlyras its own option, to proceed against any party infringing its Intellectual Property.

b} It shalifbe within the sole and absolute discretion of Transnet to determine what steps shall
betaken against the infringer and the Service Provider shall co-cperate fully with Transnet,
at Transnet's cost, in whatever measure includirg legal action to bring any infringement of
illegal use to an end.

C} The Service Provider shall cooperate to provide Transnet promptdy with all relevant
ascertainabie facis,

1} if proceedings are commenced by Transnet alone, Transnet shall be responsible Tor all
expenses hut shall be entitled to all damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other award

arising out of proceedings.




13 SERVICE PROVIDER'S PERSONNEL

13.1

13.3

Lt
(¥l

The Service Provider's Personnel shall be regarded at all bmes as cmployess, agents or

Subcontractors of U Service Provider and no relationship of emplover and employee shall arise

between Transnet and any Service Provider Personnel under any circumstances regardiess of the
degree of supervision that may be exercised over the Personnet by Transnet.
The Service Provider warrants that all its Personnel will be entitied to work in South Africa or any

other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known o the Service Provider by Transnel concerning conduct at any Trdnshiet premises or any
other prendses upon which the Services are to be performed [including bt not limited to security
regulations, policy standards and codes of practice and health and safelYyrequirements]. The
Service Provider vaill cnsure that such Personnel al all times actdn alawfuband proper manner in
accordance with these reguirements.

Transnel reserves the right to refuse to admit or to rema¥e Tremtany premises occupied by of on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who repreSents a threat to confidentiaiity or security or
whose presence would be in breach of any ruleSmand\reguiations governing Transnet's Personnel,
provided that Transnel notifies the Service Provider of any such refusal [with reasons whyl. The
reasonable exclusion of any such individual fem such premises shall not relieve the Service
Provider from the porlormionce of its obligations) Linder the Agreement,

The Service Frovider agiees o tse all reasonable endeavours to ensure the continuity of its

Personnel assigned Lo perform the Seiviees. If any re-assignment by the Service Provider of those
Persennel is necessary, or if Transnet advises that any such Personne! assigned are in any respect
unsatisfacltory, including wherdwany such Personnel are, or are expected to be or have been
absent for any perigd, then the Service Provider will promptly supply a replacement of equivalent
calibre and expériente, antd any such replacement shall be approved by Transnet pricr to

commencing prgvision of the Services, such approval not to he unreasonably withheld or delayed.

14 LIMITATIONGF LIABITY

4.3

4.3

Neilhwer Pagly gxcludes or limits liability to the other Party for:
a) death or personal injury due to negligence; or
5); fraud,

The Service Provider shall indemnify and keep Transnet indemnified from and against fability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any act of or omission by the

rsonnel in connection with the Agreement. The Service Provider's liability

Service Providor or iy P
arising out of this clawse 14.2 shall be limited to & maximum amount payable in respect of any
one occurrence or a series of related occurrences in a single calendar year, such amount to be
agreed in writing by the Parties.

Subject always to dlauses 14.1 and 14.2 above, the liability of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,

breach of contract or otherwise, for direct loss or damage arising out of each Default or series of




related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the

schedule or Waork Grder to which the Default(s) relates.

144 Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
ndirect or conscauentiat inss of prefits, business, revenue, goadwiil or anticipated savings of an
indirect nature or 1oss or damage incurred by the other Party as a resull of third party claims.

14.5 If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party’s total liabikity for all loss or damage under the Agreement shall be as provided in clause
14.3 above.

14.6  Nothing in this clause 14 shall be taken as limiting the liability of the Servige Provider in respect of

clause 12 [inteflectial Property Rights]or clause 16 [Confidentiality].

i5 INGEURANCES

151 Wilhoul Hmiting the liability of the Service Provider undemtheNagreament, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any hability it may have as a resultsof its activities under the Agreement
for theft, destruction, death or injury to any,_person and damage to property. The level of
insurance will be kept under review by Trafsngt, on'en annual basis, to ensure its adeguacy,
provided that any variation fo the level of suchdnsurance shall be entirely at the discretion of the
Service Provider.

152 The Service Provider shall arrangg insurangefwith reputable insurers and will produce to Transnet

evidence ol the exi = of the palides/on an annual basis within 30 {thirty] days afler date of

nolicy rencwats,

16 CONFIDENTIALITY
16.1  The Parties hereby @ndertake the following, with regard to Confidential Information:
a) not todiviige ordisclose to any person whomsoever in any form or manner whatsoever,
either directly“or indirectly, any Confidential Information of the other, without the prior

writhien consent of such other Party, other than when called upon to do so in accordance

of by a court having jursdiction, or hy any other duly authorised and

with afstot
ampowered suthonity or official, in which event the Party concerned shall do what is
peasonably possibie lo inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

b) not o use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsocever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatscever other than for the purpose for which it i5 disclosed or

olherwise than in strict compliance with the provisions in the Agreement;

) nal to make any notes, sketches, drawings, photographs or copies of any kind of any part

of the disciosed Confidential Information, without the prior writteny consent of such other

Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;




d) nol Lo de-complle, disassemble or reverse engineer any composition, compilation, concept
application, item, cempenent de-compilation, including software or hardware disclosed and
shall not analyse any sample provided hy Transnet, or otherwise delermine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant Lo the Agreement;

e} not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safequarding its own competitive, sensitive or Confidential Information;

f) Confidentian Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed belweenithe Parties concerned

and stipulated in writing for such information in such cases;

g) the Parties shall not make or permit to be made bypany other person subject to their
control, any public statements or issue press releasesyor disclose Confidential Information
wilh regard to any matter related to the Agreement, unless written autherisation to do so
has first been obtaned from the Party first disclosing Sueh information;

h) each Party shall be entitled to disclose s@iehmaspects of Confidential Information as may be
relevant to one of more technically gdalifiad empioyees or consultants of the Party who are
required in the course of theirgduiies ko receive the Confidentiai Information for the
Permitted Purpese provided Lhat the employee or consullant concerned has a legilimate
interest therein, and then @nly to theextent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
chiigations of the confidentiality to which such disclosure is subject and the Party shall
ensure such employeester consuitants henour such obligations;

i) each Party shall actfwihe other Party of the name of each person or entity to whom any
Conficdeng@! Information has been disclosed as soon as practicable after such disclesure;

i} each Paply shall ensure that any person or enlity to which it discloses Confidential
Informaticn shall observe and perform all of the covenants the Party has accepted in the
Agréement as if such person or entity has signed the Agreement. The Party disclosing the
Configéntial Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

k) eachy Party may by written notice to the other Party specify which of the Party’s employees,
offtcers or agonts are required to sign a non-disclosure undertaking.,

The dutics and obligations with regard to Confidential Information in this clause 16 shatt not apply

where:

a) a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

9)] was rightfully in 2 Party’s possession prior 1o receipt from the other Party, as proven by the
first-mentioned Party’s written records, witheut an infringement of an obligation or duty of

confidentiality; or
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C} can be proved Lo have been rightfully received by a Party from a third party without a
breach of & duly o obfigation of confidentiality; or

i is independontiy developed by a Party as proven by its written records.

This dlause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] vears after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
inchuding, without lmitation all corporate identity equipment including dies, biocks, labels,

advertising malter, printing matter and the fike.

TOTAL OR PARTIAL FAILURE TO PERFORM THE 5C0OPE OF SERVICES

Should the Service Provider faii or

neglect to execute the work or Lo delivegany portion of the Service, as

required by the terms of the Agreement or Work Grder, Transnet may ‘eanceidhbe Agreement or Work

Order in so far as it relales to the unexecuted work or rejected portiomel the Service, and, in such event,

the provision of any remaining commitment shali remain subject(in ail fespacts to these corditions.

TERM AND TERMINATION

181

18.2

,.._.
gIJ
&%}

18.4

Notwithstanding the datn of signature hereof gbhe Commencement Date if the Agreement is [#]

and the duration snail b for o L2 {tvelve] molid period, expiring on [ #], unless:

aj} the Agreement Is teriinated byleither Party in accordance with the provisions incorporated
herein or in any schedules dr anneXumes appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement is extended at Transnet’s option for a further period to be agreed by the
Parties.

Either Parly may tepfninate (hedAgreement forthwith by notice in writing to the other Party where

the other Party Mas copunigfed a material Default and, where such Default is capable of remedy,

has failed b romedyeah Defaull within 30 [thirty] days of receiving nelice specifying the Default

and requipifgeils remedy.

Either Rarly may terminale the Agreement forthwith by notice in writing to the other Party when
thefother Parly is unable to pay ils debts as they falf due or commits any act or omission which
weUld be an acl of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to lime], or if any action, application or proceeding is made with regard to it for:

as a voluntary arrangement or composition or reconstruction of its debts;

) its winding-up or dissalution;

9] the appointmont of a liquidator, trustee, receiver, administrative receiver or similar officer;
ar

) any simitar action, application or proceeding in any jurisdiction to which it is subject.

Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, "control” means the right to direct the affairs of a company whether by

ownership of shares, membership of the board of directors, agreement or otherwise.
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18.5

Trensnet may cancel any schedule or Work Order hercto at any time on giving the Service
Provider 30 [thirty} days’ written notice.

Motwithstanding thiz clruse 18, either Party may cance! the Agreement without cause by giving 30

[thirty] days prior written notica thercof to the ether Party.

CONSEQUENCE OF TERMINATION

181

18.3

=
L

19.5

19.6

19.7

Termination in accordance with clause 18 /Term and Ferminationf shall not prejudice or affect any
right of action or remedy which shafl have accrued or shall thereafter accrue to either Party and ali
provisions which are to survive the Agreement or impliedly do so shall retnain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Providemwill immediately deliver
up, and procure thal By Personnel will immedinteby dotiver up toWkranzsnet, all Deliverables and
properly belonging o Transnet [or, in the event of lerminationWef awWork Order, such as is
refevant to that Work Order] which may be in the possessiomyef, or under the control of the
Service Provider, and certify to Transnet in writing that this has Been done.

To the extent that any of the Deliverables and property réferred to in clause 19.2 above are in
electronic form and contained on non-detachable storage devices, the Service Provider will provide
Transnet with unencrypted copies of the sagi@%on magpetic media and will Irretrievably destroy
and delete copies so held.

In the event that the Agcement is tetminated\by the Service Provider under clause 18.2 /Temn
and Terminatizn, or in e event that a W Order is terminated by Trensnet under clause 18.5
{ferr and Termmation), Transnet willl pay to the Service Provider all outstanding Fees
{apportioned on a pro rata hasis] relating to the work undertaken by the Service Provider up until
Lhe date of such terminatiog “Eragsnet will also pay the costs of any goods and materials ordered
by the Service Providér inrelation to the such wark for which the Service Provider has paid or is
legaily obliged to pay, 4n which case, on delivery of such goods or materials, the Service Provider
will promptly delivegsuchgoods and materials to Transnet or as it may direct.

The provisigns of clalises O [Definitions], 6 [Warranties], 12 [fintellectual Properly Rights], 14
[limitalitn: or LidBiiy, VG [Confidentiality], 19 [Consequence of Termination], 25 [Dispute
Residlioniang 29 [Governing Law] shall survive lermination or expiry of the Agreement,

i eigherParty [the Defaulting Party] commils a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice therecf, the other Party
fhereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, o terminate the Agreement forthwith without any
fiability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party.

Shouid:

aj the Service Providlor offect or attempt o effect a compromise or composilion with its
creditors; or
3] either Party be provisionally or finally lquidated or placed under judicial management,

whether provisienally or finally; or




) either Party cease or threalen to cease to carry on its normal fine of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 {as may be
amended lrom time to time];

1

wer Party shalt be entitled, bul not obliged, lo lerminate the Agreement on written

then the off

natice, inweiich event sich rermination shall be without any Hability and without prejudice to any

claims whiciy cither Party may have for damages against the other,

20 ASSIGNMENT

Neither Parly may assign the benef of the Agreement or any interest hereundemexcept with the prior

written consent of the other. Further, in the event that Transnet wishes to\assign or novate the

Agreement to any third parly, the Service Pravider agrees that it shali not unreasonabily withhotd or defay

its censent to such assignment or novation and that it shail only be entitled to,recdver from Transnel any

reasonabie legal costs incurrod by it as a direct resull of such assigni@nber iigvation.

21 FORCE MAJEURE

21.1

212

Meither Party shall have any ciaim against the othef Party afsing from any failure or delay in the
performance of any obligation of either Party amder the Agreement caused by an act of force
majeure such as acts of God, fire, flood, gvar, \strike,” lockout, industriai dispute, government
action, laws or regulations, riots, terrorismmer civil disturbance, defauits, delays or discontinuance
on the part of independent contractor$, suppliers, or other circumstances or factors beyond the
reasonablc control of either Party, fand tothefextent that the performance of obligations of either
Party heraunder 1 delaved by vitue of the oforegeing, any period stipulated for any such

performance shal ne reasonalily exlended.

Fach Party will taxe all_reasandbie) steps by whatever lawlul means that are available, to resume
full performance as goon asWiacticable and will seek agreement to modification of the relevant
provisions of the Agreéémentfin order to accommodate the new circumstances caused by the act of
force majeureSIf a Rarty fails to agree to such modifications proposed by the other Party within
S0 [ninetyladays of the act of force majeure first occurring, either Party may thereaiter terminate

the Agréement wilhl immediate notice.

22 EQUALITY ANMD DIVERSITY

22.1

22.2

The Service Provider will not victimise, harass or discriminate against any employee of either Party
tagthe Agreemaent or any applicant for employment with either Party to the Agreement due {o their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of

compensation and selection for training.

Both Partles to the Agreement undertake that they will not, and shall procure that its employees,

agents and Subce tors will not breach any applicable discrimination legislation and any

amendments and re-enacimenis thereof,
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26

MON-WAIVER

231

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall nat, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

such failure or neglect shall not, in any manner, affect the continued, unaitered validity of the

Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY

IF any provision of the Agrecmen

L shall be held to be invalid, iflegal or unenforceabigy, or shall be required

o be modified, the validity, legality and enforceability of the remaining provisichs shall not be affected

thereby.

DISPUTE RESOLUTION

251

253

xS
‘U‘w

Should any dispute of whatsoever nature arise between the Bartiés goncerning the Agreement,
the Partics shall try to resolve the dispute by negotialioff within 10 [ten] Business Days of such

dispute arising.

If the dispute has not been resolved by such nedetialion, either of the Parties may refer the

dispute o AFSA and netily the other Parbygaccordingly, which proceedings shali be held in
Jehannesburg,

Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

This clause constitutes an irrevocable congent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitted to withdraw from: the provisions of this clause or claim
at any such proceedings Hatikismot bound by this dause 25,

This dlause 25 15 seydrobican the rest of the Agreement and shall remain in effect even if the
Agrecment Is lenpinggéd orany reason.

This clause 25%halltnot preciude either Party from seeking urgent relief in a court of appropriate

jurisdictionfwheregrounds for urgency exisl.

ADDRESSES FOR NOTICES

26.1

TheyParliessto the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as thelr respective addresses for giving or sending any notice provided for or required

makerms of ¢ ool provided that either Parly sholl be entitled to substitute such other

address or facsimiie nuinier, as may be, by wrillen notice io the other:
a) FTransneat
(D For legal notices: [e]
Fax No. [#]

Attention; Legal Department
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28

{if} For commercial notices: [#]
Fax No. [
Attention: [#]
by The Service Provider
(i) For legal notices: {®]
Fax No. [e]
Attention: [ =]
(iy  For comnwiciol notices: i)
Fax No. [#]

Attention: [#

26.2  Any notice shall be addressed to a Party at its physicatl gddress ondelivered by hand, or sent by
facsimile.

26.3  Any notice shall be deemed to have been given:

) if hand delivered, on the day of deliverymer
b) if posted by propakd registered post, 10Wen] days after the date of posting thereof; or
c) if faxed, on the dote and time @f sending of such lax, as evidencad by a fax confirmation

printout, provided that sudh noticéashall be confirmed by prepaid registered post on the
date of dispatch of such fax,or, should no postal facilities be available on that date, on the

next Business Day.

WHOLE AND ONLY AGREEMERNT

27.1  The Parties herebyyeonfimg that the Agreemoent constitutes the whole and only agreement

bhobween thomgwitiyogidd to the subject matier of the Agreement.

27.7  The Partieg horoby confivin that the Agreement replaces all ather agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, induding any annexures, appendices, schedules or Work Order(sy appended

hereto.

AMENDMENT AND CHANGE CONTROL
28.1  Any requirement for an amendment or change to the Agreement or to a Work Order shall only be

valid 1 1 05 in e signed by both Parties and added to the Agreement as an addendum

hereto.
78.2 in the event the Parties cannot agree upon changes, the Parlies shail in good faith seek to agree

any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolulior).
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30

GOVERNING LAW
The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of

South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1  Change of Law

In the Agresmant, n the contexl otherwise requires, references o a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulalions made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has & material impact on the obligations of either Party, the Parfies will neqotiate in
good faith fo agree such amendments to the Agreement as may be appropriate in the
creumstances. If, within a reasonable period of time, the Service Providertand Transnet cannot
reach agreement on the natwre of the changes required or on modificationsof Fees, Deliverables,
warrantics, oF olher Lerins and canditions, either Parly may seek to Rave %he matter determined in

accordance with cause 25 [Dispute Resolution] above.

COUNTERPARTS
The Agreement may be signed in any number of counterpatts, ad of which taken together shall constitute
one and the same instrument. Either Party may_enter o the Agreement by signing any such

counterpart.

[alsTel G130 15 TeYsY
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Suppliers Code of Conduct

Transnet aims to achieve the best value for money when
buying or selling goods and obtaining services. This, however,
must be done in an open and fair manner that supports and
drives a competitive economy. Underpinning our process
are several acts and policies that any supplier dealing with
Transnet must understand and support.

These are:

»» Transnet Procurement Policy - A guide for tenderers;

» Section 217 of the Constitution - the five pillars
of Public PSCM (Procurement and Supply Chain
Management): fair, equitable, transparent, competitive
and cost effective:

»> The Public Finance Management Act (PFMA);

»» The Broad Based Black Economic EmpowermefRtAch
(BBBEE}); and

> The Anti-Corruption Act.

This code of conduct has been compiledito formally apprise
Transnet Suppliers of Transnet’s e¥pectations regarding
behaviour and conduct of its Suppliess.

Prohibition of Bribes, Kitkbacks, Unlawful
Payments, and UthenCdrrupt Practices

Transnet is in the‘pro€ess of transforming itself into a self-
sustaining State Owned Enterprise, actively competing in
the logistics industry. Gur aim is to become a world class,
profitable logisticsorganisation.Assuch,ourtransformation
1s focused on adopting a performance culture and to adopt
behaviours that will enable this transformation.

Transnet will not participate in corrupt practices. Therefore,
it expects its suppliers to act in a similar manner.

»» Transnet and its employees will follow the taws of this
country and keep accurate business records that reflect
actual transactions with, and payments to, our suppliers.




>> Employees must not accept or request money
or anything of value, directly or indirectly,
from suppliers.

Employees may not recieve anything that is
calculated to:

- [llegally influence their judgement or conduct
or to influence the outcome of a sourcing
activity;

- Win orretain business or to influence any act
or decision of any person involved in sourcing
decisions; gain an improper advantage.

»> There may be times when a supplier is
confronted with fraudulent or corrupt
behaviour of Transnet employees. We expgét
our suppliers to use our “Tip-offs Anonymous”
Hotline to report these acts - 0800 003056.

Transnet is firmly committed to free and
competitive enterprise.

»» Suppliers are expected to, comply with all
applicable laws and gepulations regarding
fair competition andapfitrust practices

> Transnet does n@l engage non-value adding
agents or refrésentatives solely for the
purpose ofineradsing BBBEE spend (fronting).

Transnet's relationship with suppliers requires
us to clearly define requirements, to exchange
information and share mutual benefits.

>> Generally, suppliers have their own business
standards and regulations. Although Transnet
cannot control the actions of our suppliers,
we will not tolerate any illegal activities.




These include, but are not limited to:

-Misrepresentation of their product {origin
of manufacture, specifications, intellectual
property rights, etc);

- {Collusion;

-Failure to disclose accurate information
required during the sourcing activity (ownership
financial situation, BBBFE status, etc);

- Corrupt activities fisted above; and harassment,
intumidation or other aggressive actions towards
Transnef employees.

»» Suppliers must be evaluated and approved before
any materials, companents, products or services
are purchased from them. Rigorous due diligence
must be conducted and the supplier is expected

to participate in an honest and straight forward
manner.

» Suppliersmustrecordandreportfactsaccuratély,
honestly and objectively. Financial recordg/niist
be accurate in all material respects.

Conflict of Interest

A conflict of interest arises when hersonal interests
or activities influence (or appear 16 influence) the
ability to act in the héstyinterests of Transnet.
Examples are:

»> Doing businessWithidamily members.

»» Having a financialinterest in another company in

our industry.

Show that you support good business practice by logging onto
www.transnet-suppliers.net and completing the form.

This will allaw us to confirm that you have received, and agree to, the terms and conditions set out in our Suppliers Code of Conduct.




