TRANSNET FREIGHT RAIL, a division of

TRANSNET SCCLTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ] No: SCS (DNR\9973)

FOR THE SUPPLY OF: RATION PACK

FOR DELIVERY TO: DURBAN,PIETERMARITZBURGH
LADYSM WCASTLE

Iss T 15 FEBRUARY 2013

BRIEFING: 22 FEBRUARY 2013 /10:00

100 EEL ROAD, BAYHEAD, DURBAN
CONTACT: DAREN REDDY, 0313614276
OSING DATE: 07 MARCH 2013

CLOSING TIME: 10:00
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [COURIER / HAND DELIVER TO TENDER BOX]

CLOSING VENUE: [TENDER BOX ALLOCATED AT THE CHAIRPERSON TRANSNET FREIGHT RAIL

ACQUISITION COUNCIL GROUND FLOOR, INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN,
JOHANNESBURG]

1 Responses to RFQ

Responses to this RFQ [Quotations] must not include documents or referencegfelating teyany other

quotation or proposal. Any additional conditions must be embodied in an accompanying lettes.

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government’s Broad-Basédy Black Economic Empowerment
Programme and it would therefore prefer to do business with local businessienterprises who share these
same values. Transnet will accordingly allow a “preferehceftc companies who provide a B-BBEE

Verification Certificate. All procurement transactiofis will Béevaluated accordingly.
2.1 B-BBEE Scorecard and Rating
As prescribed in terms of the Preferential, Pro€trement Policy Framework Act (PPPFA), Act 5 of

2000 and its Regulations, Respondents are to note the following:

» Proposals will be evaldated on price which will be allocated 80 points and preference which will

be allocated 20\poifits, dependent on the value of the Goods

s  Thed80/20 preferahce point system applies where the acquisition of the Goods will be less than
R$,000800.00.

» Ifithe'80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,
tha RFP will be cancelled

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System

[SANASY; or
b) Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in

accordance with the approval granted by the Department of Trade and Industry.

Enterprises will be rated by such agencies based on the following:
¢) Large Enterprises [i.e. annual turnover greater than R35 million]:
e Rating level based on all seven elements of the B-BBEE scorecard
d) Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35 million]:

® Rating based on any four of the elements of the B-BBEE scorecard

Respondent’s Signature Date & Company Stamp
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e) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:

In accordance with R-BBEE Codac of Good Practice [Statemant 000, Section 4], any enterprise with

an annual total revenue of R 5 million or less qualifies as an EME.
e  Automatic rating of B-BBEE Level 4 irrespective of race or ownership

¢  Black ownership grealer than 50% or Black Women ownership grealer than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate (which may be in the form

of a letter) from an auditor or accounting officer or a certificate from a Verification Agency

accredited by SANAS. The certificate must confirm the company’s turnovég, blaek

ownership / black female ownership and B-BBEE status level.

Respondents are required to furnish proof of the above to Transnet. [i.e. agétailed Seorecard as

stipulated above in respect of Large Enterprises and QSEs, or a certificate ifi respect OBEMES].

Transnet will accordingly allocate a maximum of 20 [twenty]gpoints @) accordance with the
80/20 preference point system prescribed in the Preferential Procurement Policy Framework Act
(PPPFA), Act 5 of 2000 and its Regulations to the Respondentsifinal score based on an entity’s B-
BBEE scorecard rating. /Refer Annexure A for furthef details].

N.B. Failure to submit a B-BBEE certificate, which isWaiid as at the Closing Date of this RFP, will

result in a score of zero being allocated for/B8-BBEE.

[Refer Section 3, Vendor Application form \for Returnable Documents required]

2.2 Further Recognition Criteria
a) Further R&cognition Criteria (Current)

As a, pre-qualifigation criterion, certain minimum requirements with regard to the
Réspondént's CURRENT B-BBEE status at the time of submission of their bid must be met.
Thesé” minimém requirements will be measured based on the extent to which the
Respondéit's current black ownership, management control and employment equity meets
or \EXceeds certain minimum targets. Please note that a Respondent’s ownership,
management control and employment equity at the time of the submission of the bid, may
differ from that which is reflected in the B-BBEE scorecard. When claiming that the
minimum targets for FRC (Current) has been met, the Respondent must reflect his B-BBEE
status at the time of submitting the bid. Supporting documentation may be requested in
this regard. The minimum requirements for this RFP for FRC (Current) are stipulated in the

table below:

Respondent’s Signature Date & Company Stamp
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PREQUALIFICATION CRITERIA RMINIMUM COMPLIANCE TARGET
(%) AS A PERCENTAGE OF THE
ORGANISATION

Further Recognition Criteria (Current):

Black Ownership 2%
2%

Black Management Centrol
1%

Employment Equity

N.B. Failure to achlieve the minimum prequalification targets allocated for FRC (Current) fop.any

one of the criteria listed above at the closing date of this tender will result in disqualification,

Note: Should a JV be envisaged, the principal Respondent is required to subrmit thegregtliced

responses as indicated above.

3 Communication

a) Respondents are warned that a response will be liable fofdisgualification should any attempt be
made by a Respondent either directly or indirectly to gdnvasg any officer(s) or employee of Transnet

in respect of this RFQ between the closing date andthe daté of the award of the business.

Quotations are requested from interested géspondehts t@,supply the above mentioned to Transnet
Freight Rail.

On and after 15 February 2013fthe RFQ deeumefits may be inspected at, and obtained at the
Reception, Supply Chain Service§\100 EEL ROAD BAYHEAD DURBAN .During office hours 08h00 to
15h00.

b) A Respondentinay, Rewever, before the closing date and time, direct any written enquiries relating

to the REQ to the follewing Transnet employee:
Name: DEVRAJH BALSARANG
=maild devrajh.balsarang@transnet.net

c) Respondehts may also, at any time after the closing date of the RFQ, communicate with
BRUDENCE NKABINDE on any matter relating to its RFQ response:

Telephone 011 5449486

Email tac.secrefariat@iransnet.net

A non-refundable tender fee of 150.00 (inclusive of Vat) is applicable per tender.
Payment is to be made to Transnet Freight Rail, Standard Bank Account number
203158598, Branch code 004805. The deposit slip must reflect SCS D0519 (DNR 9973) and

the Company Name. Receipts to be presented prior to collection of the tender/s

Respondent’s Signature Date & Company Stamp
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4 Tax Clearance

Tha Reepondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all appiicable national

and local laws and regulations.

7 Changes to Quotations
Changes by the Respondent to its submission will not be considered after the clog e e.
8 Pricing

All prices must be quoted in South African Rand on a fixed price basis, ex€luding VAT.

o Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be ered.

i0 MNegotiations

Transnet reserves the right to undert@ke post- otiations with selected Respondents or any

number of short-listed Respondents.

i1 Binding Offer
Any Quotation furnished pur o this Request shall be deemed to be an offer. Any excepticns to this
statement mus C d specifically indicated.

12 Disclaimer

TranShet 1S mot ed to any course of action as a result of its issuance of this RFQ and/or its receipt
f a Quotatio response to it. Please note that Transnet reserves the right to:

s ify the RFQ’s goods / service(s) and request Respondents to re-bid on any changes;

e reject any Quotation which does not conform to instructions and specifications which are detailed

herein;

® disqualify Quotations submitted after the stated submission deadling;

® not necessarily accept the lowest priced Quotation;

® reject all Quotations, if it so decides;

® place an order in connection with this Quotation at any time after the RFQ’s closing date;

® award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

® split the award of the order/s between more than one Supplier/Service Provider; or

® make no award at all.

Respondent’s Signature Date & Company Stamp
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In addition, Transnet reserves the right to exclude any Respondent from the bidding process who has
been convicted of a serious breach of law during the preceding 5 [five] years, including but not limited to
breaches of the Competition Act 89 of 1998. Respondents are required to indicate below whether or not
they have been found guilty of a serious breach of law during the past 5 [five] years:

I/We do hereby certify that Z/we

have/have not been found guilty during the preceding 5 [five] years of a serious breach of law,

including but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disclose excludes
relatively minor offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, I/we acknowledge that Transnet SOC Ltd resefves, the right to exclude any Respondent
from the bidding process, should that person or entity halg, beendfound guilty of a serious breach of law,

tribunal or regulatory obligation.

i3 Respondent’s Samples

Only in cases when the Respondent siibmits a samplé(8) of the goods / products / material quoted for,
the sample(s) must be endorsed with the RFQ number and description and forwarded on or before the

deadline date to the following addressee:
MR DEVRAJH BALSARANG, 225 NEW LOCO BUILDING, 2 DIAMANA ROAD, LADYSMITH

arEe NeCSRsary ]

14 Evaluation Criteria

Transnet wilhutilis€ the folloWing criteria [not necessarily in this order] in choosing a Supplier/Service
Provider,\fso reguireds
° Administrative responsiveness - Completeness of response and returnable documents
e Substantive responsiveness — Prequalification criteria, if any, must be met
° Teéchnical threshold of 80/20 %: Compliance to specification / quality, previous performance,
delivery lead-time
® Weighted evaluation based on 80/20 preference point system:
- Pricing and price basis [firm] - whilst not the sole factor for consideration, competitive pricing

and overall level of unconditional discounts® will be critical

Transnet will utilise the following formula in its evaluation of Price:

! Only unconditional discounts will be taken into account during evaluation. A discount which has been offered
conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment s

effected.

Respondent’s Signature Date & Company Stamp
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Where:

Pe - Score for the Bid under consideration
Pt = Price of Bid under consideration
Pmin = Price of lowest acceptable Bid

- B-BBEE status of company ”\

Preference points will be awarded to a bidder for attaining the B-BBEE stat oReontribution

in accordance with the table below:

B-BBEE Status Level Number of points

of Contributor {80/20 system)
1 20
2 18

-_—

3 5 f
4 1 A\
5 8 ‘
6 6
7 4
8

Non-compliant 0

contributor

15  Validity Period

Transnet desire 0 [ninety] days from the closing date of this RFQ.

HOLDER:
OUNT NUMBER:

Company Registration

Registration number of company / C.C.

Registered name of company / C.C.

i8 Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

ves|  Jwo| ]

5i

)
C

2

Respondent’s

e
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19 Returnable Documents

Raturnable Documaente meanc all the documents, Sections and Annexures, as listed in the tables

below.

a) Respondents are required to submit with their Quotations the Returnable Documents, as detailed

below,

Failure fto provide all these Returnable Documents may result in a Respondent’s
disqualification. Respondents are therefore urged fo ensure that all these Documents

are returned with their Quotations.

All Sections, as indicated in the footer of each page, must be signed, stamped and datedyby the
Respondent. Please confirm submission of these mandatory Returnable Documents@yase, indicating

[Yes or No] in the table below:

Submitted
Returnable Documents [Yes or

No]

SECTION 1 : Notice to Bidders

- Valid B-BBEE Verification Certificate [RSA Large Entefprisgs and QSEs]

Note: failure to provide a valid B-BBEE Verificatign Cerftificate at the closing
date and time of the tender will result in_ammautomi@tic score of zerc being
allocated for B-BBEE scorecard

- Valid B-BBEE certificate from auditor, accounting officer or SANAS accredited
Verification Agency [RSA EMEs]

Note: failure to provide a valid\B-BBEE Verification Certificate at the closing
date and time of the tepder willsesult iy an automatic score of zero being
allocated for B-BBEE scoragard

SECTION 2 : Quotation Formt

SECTION 3: Vendor Appli€atiomiForm

s Original valid Tax Clearance Certificate [Consortia / Joint Ventures / Sub-
contractors must submit a separate Tax Clearance Certificate for each party]

tert’s G Dat Y Nl
Respondent’s Signature Date & Company 5tamp
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Section 2
QUOTATICN FORM
I/Wwe

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

e the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [available on

request]; and

e« any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform me/usgthis“Quotation [and, if
any, its covering letter and any subsequent exchange of correspondence], ([together with Transnet's

acceptance thereof shall constitute a binding contract between Transnetand me/us.

1/We further agree that if, after I/we have been notified of the acceptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delivery leaddime ‘Quoted, Transnet may, without prejudice
to any other legal remedy which it may have, cancel theyordér and recover from me/us any expenses

incurred by Transnet in calling for Quotations aftgsh andjer having to accept any less favourable offer.

Price Scheduie
I/We quote as follows for the goods required,@n a “delivered nominated destination” basis, excluding

VAT: [for BERVICES, sttacifa scopa@ vl & pricin

Item S Unit of . Unit Price To_tal
No Descriptionief Gocds Measure Quantity (ZAR) Price
(ZAR)

1 MENU 1 (REFER SURPLIEERSRECIFICATIONS) EACH 1

2 MENU 2{RERERGSUPPLIED SPECIFICATIONS) EACH 1

3 MENU 3 (REFERISURPEIED SPECIFICATIONS) EACH 1

4 MENU4 (REFER SUPPLIED SPECIFICATIONS) EACH 1

5 MENL, 5 (REFER SUPPLIED SPECIFICATIONS) EACH 1

6 MENU 6 (REFER SUPPLIED SPECIFICATIONS) EFACH 1

Delivery Lead-Time from date of purchase order: [days/weeks]

Notes to Pricing:
a)  All Prices must be quoted in South African Rand, exclusive of VAT

b)  To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

c) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company St




To: Mr Isaac Polgieter

Supply Chain Services
Transnet Freight Rail
TER

Durban

20/12/2012

Subject: Specification for food packs

1. The following menus will be acceptable, menu 1, me

2. All food packs must be packed in cardboard bo

ensy storage.
3. All products in menus must have expir

4, On site meeting to eradicate all probl

Name: Devrajh Balsavang
il

Corridor Manager

ATAY

Signature: ...

Box

Transnet SOC Limited Carltan Cantre f. 0
Rpglstration NOmber & Comrnfssioner  Farkvicw, Jol
JBOEI00/C6 Suuth Alrica,

IRBesburg T 42711 308 3061
2001 F+27 11308 2638

I}

Chrrclors: ME fhwansz (Chavman B tolgte (Graop (il Evizcutive) M Fapdeeht IO Gazgndam NTP Geaba HP tiatungant 8D sihiwanazt T binyaka

ITRAMBMEL

From: Mr Devrath Balsarang

Manager : Corridor Manager
Danskraal

Transnet Freight Rail
125 New Loco Building
2 Diamana Rd
Ladysmith

3370

n 1 4 and menu 6.

revent @amage and {or

od packs.

wivileansoptasl

17 tonti MP Mayn MR Ntshingia 114 Shartiy 1B Skosana € Tshabholald - D Tshepe's Girigh’ {Acting Chinf Financlal Olficer)

Execuine

Group Copmpany Seg’nzt})rw ANC Ceta




RATION PACKS FOR TRANSNET FREIGHT RAIL DURBAN /PIETERMARITZBURG /LADYSMITH INEWCASTLE
2 YEAR CONTRACT

VIENU
CORMED MEAT 300 GRAM TiN ,Q‘; OF ONE) ;“/\KFU BEANS 420GRAM TIN, {(FIRST VALUE)FRUIT COCKTAIL 225 ﬂ
3 E200ML LIC Q> FRUUT{CERES)BISCUITS 125 G AM (BAUMANNS TOPPER CREAM) ”

A OGRAM TN, ST VALUEFRINT C( }\T/\}L 225 GRAM T
SCUITS125 GR/\I\I (BAUMANNS TOPPER CREAM)

=

)

MIEZNLE 2

SPAGHETTI 410 GRAM T M (FIRST VALUE) BAKED BEANS 420 GRAM TIN (FIRST VALL
GRAM TIN (KOO} FRUIT JUICE 200ML {CERESIBISCUITS 125 GRAM (BAUMANI NS TOPI
EA
FALZNU 4 HALAAL
CH.CHARDS 155 GRAM {(SIZAFAL 0 BEANS 410 GRAM TIN (FIRST {TAIL 225 GRAN TIN
(KOD) FRUIT JUICE 200 ML (CERES)BISCUITS 125 GRAM (BAU N\QN >
PRICE ___EA
WMENU S HALAAL
SPACHETTHA10 GRAM TIN (FIWST VALUE) BAKED BEANS SIRST VALUE) FRUIT COCKTAIL 225
GRAM TIN (KOO ) FRUIT JUICE 200ML (CERES).BIg 18 AUMANNS TOPPER CREAM]
PRICE EA
ENU G DIABETIC
MLCHARDS 155 GRAM (SEAFARFIBAKEDBEANS 420 GRAM TIN (FIRST VALUE} FRUIT COCKTAIL 410 GRAM
SABETIC (NATURLITEF RUIT JUICH O SUGAR ADDED (CERES) BISCUITS SUGAR FREE CHOC CHIP
200GRAM (BETTA SNACK)
PRICE _EA

ALL MAKES ARE SUG TEL OWEVER ALTERNATIVES WiLL BE CONSIDERED.

PLEASE PROVIE PACK AS INADEOQUATE PACKAGING COULD INFLUENCE THE AWARD

WITH YOUR TEE!
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BRIEFING CERTIFICATE

RFQ: SCS DO519 (DNR 9973)

SUPPLY:OF RATION PACKS AT DURBAN, PIETERMARITZBURGH, LADYSMITH, NEWCASTLE

INFORMATION SESSION

RFQ SITE / BRIEFING MEETING

A COMPULSORY SITE / BRIEFING MEETING WILL BE HELD AT THE FOLLOWING V

VENUE: 100 EEL ROAD, BAYHEAD, DURBAN
TIME: 10:00
DATE: 22 FEBRUARY 2013

The Site / Briefing Meeting is compulsory, companies ‘@ ding are overlooked in the tender

award process.

ATTENDANCE CERTIFICATE

This is to certify that
Representatives/
tt d

Has / have tod the Tender briefing in respect of the proposed:

A REPRESENTATIVE TENDERERS REPRESENTATIVE

DATE:

VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE SITE / BRIEFING MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS.

Respondent’s Signature Date & Company Stamp
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Section 3
VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque CR letter from the Respondent's bank verifying banking details

[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where
applicable]

3. Certified copy of Certificate of Incorporation, CM29 / CMS [name change]

4. Certified copy of Share Certificates [CK1/CK2 if CC]

5. A letter on the company’s letterhead confirm physical and postal addreSses

6. Qriginal valid SARS Tax Clearance Certificate

7. Certified copy of VAT Registration Certificate

8. Certified copy of valid Company Registration Cettificate [if applicable]

9

A signed letter from your auditor or accglintan§yconfirming most recent annual turnover

figures

Company tradinggname
Companygegistered name
Caompany- Régistratiof’Number or ID Number if a Sole Proprietor
Form of entity T8 CcC Trust Pty Ltd Limited Partnership =  Sole Proprietor
VAT nimber [if registered]
Company telephone humber
Company fax number
Company-email address
Company website address
Bank name Branch & Branch code
Account holder Bank account number
Postal address

Code

Physical Address

Respondent’s Signature Date & Company Stamp
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Contact person

Designation
Telephone
Email

Annual turnover range [last financial year] <R5'm

Does your company provide Products

Area of delivery National

Is your-company:a public or private entity
Does your company have a Tax Directive or IRP30 Certificate

Main product or services [e.g. Stationery/Consulting]

Complete B-BBEE Ownership Details:

% Black
ownership

% Bilack women
ownership

Does your company-have a B-BBEE certificate

What'is your B-BBEE status [Level 1 Know

How many personnel does the fir o} ent

% Di

R5-35m
Services
Provincial
Public

Yes

Code

>R35m
Both

Loca

ed Black ownership

No

If you are an existing Vendor with Transnet Please complete the following.:

Transnet contact-person

on behalf of Company / Organisation.

Part-time

Designation

Date

Respondant’s Signature

Date & Company Stamp



NON-DISCLOSURE AGREEMENT

entered into by and between

TRANSNET SOCLTD
Registration Number 1990/000900/30

and

Registration Number

RFP Number: SCS NR 9973)

%
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1950/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

[the Company] [Registration No ]

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defined below] and it is nvisaged that
each party may from time to time receive Information relating to the otherWim, resgect thereof. In
consideration of each party making available to the other such Information, the parties jointly agree that
any dealings between them shall be subject to the termsgand conditions of this Agreement which

themselves will be subject to the parameters of the Bid Déeument.

IT IS HEREBY AGREED

i INTERPRETATION
In this Agreement:

1.1 Agents mean directof§, officershempléyees, agents, professional advisers, contractors or sub-

contractors, or aggGroupsmember;

1.2 Bid or BidgRocumentineans Transnet’'s Request for Information [RFI] Request for Proposal

[RFPLaF RequestforiQuotation [RFQ], as the case may be;

1.3 Confidential Information means any information or other data relating to one party (the
Disclosing Party) and/or the business carried on or proposed or intended to be carried on by
that ‘party“and which is made available for the purposes of the Bid to the other party (the
Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutes following oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information

which:

a) is publicly available at the time of its disclosure or becomes publicly available (cther than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of

this Agreement); or

Respongent’s Signature Date & Company Stamp
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1.5

b) was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
Dy 1ts written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or

c) foliowing such disclosure, becomes available to the Receiving Party or its Agents (as can be
demonstrated by its written records or other rcasonable cvidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;

Group means any subsidiary, any holding company and any subsidiary of any holding cempany of

either party; and

Information means all information in whatever form including, without Ynitationim apy
information relating to systems, operations, plans, intentions, market gfportunities, Know-how,
trade secrets and business affairs whether in writing, conveyed orallyler by machine-readable

medium.

2 CONFIDENTIAL INFORMATION

2.1

2.2

2.3

2.4

2.5

All Confidential Information given by one party tofthis Agreement (the Disclosing Party) to the
other party (the Receiving Party) will be treated’"by the Receiving Party as secret and
confidential and will not, without the PRisclosingPartys written consent, directly or indirectly
communicate or disclose (whether in Writing or jorally or in any other manner) Confidential

Information to any other persog other than“ifgaegbrdance with the terms of this Agreement.

The Receiving Party will only Wse the Caonfidential Information for the sole purpose of technical
and commercial discussions betweemgfhe parties in relation to the Bid or for the subsequent

performance of afiylgontract between the parties in relation to the Bid.
Notwithstandiig clause Z-a@bove, the Receiving Party may disclose Confidential Information:

a) 1o those of its Agents who strictly need to know the Confidential Information for the sole
pdrpose set out in clause 2.2 above, provided that the Receiving Party shall ensure that
such Agents are made aware prior to the disclosure of any part of the Confidential
Information that the same is confidential and that they owe a duty of confidence to the
Disclosing Party. The Receiving Party shall at all times remain liable for any actions of such

Agents that would constitute a breach of this Agreement; or

b) to the extent required by law or the rules of any applicable regulatory authority, subject to

clause 2.4 below.

In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such

requirement.

In the event that any Confidential Information shall be copied, disclosed or used otherwise than as

permitted under this Agreement then, upon becoming aware of the same, without prejudice to

Respondent’s Signature

Date & Company Stamp



Nor-Disclosure Agreemert Page S of 6
Transnet RFP No SCS DOS519 (DNR $973)

any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps (including the institution
of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to

prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and aRcopiés

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the@Piscl@sing Rarty upon
request, of the Confidential Information provided and any copies madefthereof and, so'far as is

reasonably practicable, of the location of such Confidential Information andlany copies thereof.
3.3 The Company shall, within 7 (seven) days of receipt of a written demand from Transnet:
a) return all written Confidential Information (including all COpies); and

b) expunge or destroy any Confidential Infofmation/from any computer, word processor or
other device whatsoever into which_itsWas,copiéd, read or programmed by the Company or

on its behalf.

3.4  The Company shall on request s@pply a ‘Certificate signed by a director as to its full compliance

with the requirements of clausg€ 3.3b) abqye.

4 ANNOUNCEMENTS

4.1 Neither party will\make ot\permit to be made any announcement or disclosure of its prospective

interest in theiBid without®he prior written consent of the other party.
4.2 Neithér partyshall"ake use of the other party’s name or any information acquired through its
dealingsgith thegother party for publicity or marketing purposes without the prior written consent

of the other garty.

5 DURATION
The obligations of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of

5 {five) years.

6 PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.
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7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

8 PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall observe the provisions of such Act (as applicable) or any amendments and re-epactments

thereof and any regulations made pursuant thereto.

8.2  The Receiving Party warrants that it and its Agents have the appropriate\techfigal and
organisational measures in place against unauthorised or unlawful procegsing offdataielating to
the Bid and against accidental loss or destruction of, or damage to such data held of proCessed by

them.

9 GENERAL

8.1 Neither party may assign the benefit of this Agreem@nt, of any interest hereunder, except with the
prior written consent of the other, save that Transget4fiay assign this Agreement at any time to

any member of the Transnet Group.

9.2 No failure or delay in exercising any right\power oriprivilege under this Agreement will operate as
a waiver of it, nor will any siggle or partidlgexefCise of it preclude any further exercise or the
exercise of any right, power or\privilege under this Agreement or otherwise.

9.3  The provisions of this Agreement SHalighe severable in the event that any of its provisions are held
by a court of competentJurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and\ theW@maining provisions shall remain enforceable to the fullest extent
permiti@d by law:

9.4  Jhis Agreément may only be modified by a written agreement duly signed by persons authorised
onibehalfiof gdch party.

9.5 Nothingyin this Agreement shall constitute the creation of a partnership, joint venture or agency
between the parties.

9.6  This Agreement will be governed by and construed in accordance with South African law and the

parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000
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1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid or Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.2 Goods shall mean the goods required by Transnet as specified in its Bid Document;

1.3 Respondent(s) shall mean a respondent/bidder to a Transnet Bid;

1.4  RFP shall mean Request for Proposal;

1.5  RFQ shall mean Request for Quotation;

1.6 RFX shall mean RFP and/or RFQ, as the case may be;

1.7 Supplier shall mean the successful Respondent;

1.8  Tax Invoice shall mean the document as required by Section 20 of lihe Value~Ad Act, 89 of

1991, as may be amended from time to time;
1.9  Transnet shall mean Transnet SOC Ltd, a State Owned Con

1.10 VAT shall mean Value-Added Tax chargeable in ter Tax Act, 89 of 1991, as

may be amended from time to time.

2 GENERAL

Al Bid Documents and subsequent contr. ord De subject to the following procedures as laid
down by Transnet and are to be strictly[@dhered togby any person or enterprise or company responding to
this RFX.

3 LODGING OF BID DOC

3.3 Respondent’s return address must be stated on the reverse side of the sealed envelope.

E OF BID FORMS

4.1 Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not on office
stationery bearing their own terms and conditions of contract; non-compliance with this conditions

may result in the rejection of a Bid.

4.2 Respondents must note that the original bid forms must be completed for submission and not a

reprocessed facsimile thereof. Only if insufficient space has been allocated to a particular response
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may a Respondent submit additional information under separate cover using the Company’'s

letterhead and duly cross-referenced in the RFX.

5 RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS

5.1 A non-refundable charge may be raised for Bid Documents, depending on the administrative cost of
preparing and issuing the Bid Document.

5.2 If any of the drawings or specifications referred to in Bid Documents is the official publication of a
recognised standardising body, copies of such drawings and specifications shall be acquired Oy

Respondents at their own expense,

6 DEFAULTS BY RESPONDENTS
6.1 If the Respondent, after it has been notified of the acceptance of its Bid fails tgt

a) enter into a formal contract when called upon to do so in_terms ofclause 15 /Contract

Documents], within such period as Transnet may specify; or

b) accept an order in terms of the Bid; or

c) when cafled upon to do so, furnish satisfactory@secunity of the“qulfilment of the contract in
terms of clause 16 [Securities],

Transnet may, in any such case, without ppéjudice te, amyyother legal remedy which it may have,
proceed to accept any other Bid or, if it is nécessary ta do so, call for Bids afresh, and may recover
from the defaulting Respondent any additionalhexpensé’ incurred by it in calling for new offers or in

accepting a higher offer.

6.2 If any Respondent, who das submitted a Bid and/or concluded a contract with Transnet [hereinafter
referred to as the Suppligs], or in the capacity of agent or subcontractor who has been associated

with such Bid or contiact
a) haggwithdrawn such Bidafter the advertised date and hour for the receipt of Bids; or

b) has, aftér havingibeen notified of the acceptance of its Bid, failed or refused to sign a contract
wiien calledftpon to do so in terms of any condition forming part of the Bid Documents; or

c) has ‘edrried out any contract resulting from such Bid in an unsatisfactory manner or has
breached any condition of such contract; or

d) has offered, promised or given a bribe in relation to the obtaining or the execution of such
contract; or

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

f) has made any incorrect statement in the affidavit or certificate referred to in clause 12 [Formal
Notification Regarding Name of Successful Respondent] and is unable to prove to the

satisfaction of Transnet that

(i it made the statement in good faith honestly believing it to be correct; and
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(iH before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

g) caused Transnet damage, or to incur costs in order to meet the Supplier's requirements which

could not be recovered from the Supplier;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 6.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

6.3 Any person or enterprise or company against whom a decision has been given under the provisigns of
clauses 6.2b), 6.2d) or 6.2e) above, may make representations to the Chief OperatimgyOfficeriof

Transnet Group, whose decision shall be final.,

6.4 Any disqualification [Blacklisting] imposed upon any person or enterprise @f compalh may also
apply to any other enterprise under the same or different names of disqualified\persons of lenterprise
or company [or associates thereof] and shall for avoidance of doubt |@lso be appliédgte’any agent or

employee of the person or enterprise or company concerned.

7 CURRENCY

Prices must be quoted in the currency of the Republic of South"Afri¢d [ZAR] in respect of local Goods. Prices

in any other currency may be rejected by Transnet sé@ve wher@suciprice is quoted by a foreign Respondent.

8 EXCHANGE AND REMITTANCE

The Respondent should note that wherg the wholg) or a portion of the contract or order value is to be
remitted overseas, Transnet SOGC, Ltd shall)if requested to do so by the Supplier, effect payment overseas
directly to the foreign principal or\manufacturer of such percentage of the contract or order value as may be
stipulated by the Respondent imyits Bid Documents. In instances where an overall Rand agreement cannot be
concluded Transnet's'greference is4@)enter into Rand based agreements and would therefore request the

Respondent togive favourable \€onsideration to:

8.1 ObtainiQg férward exchange cover on the foreign currency portion of the Agreement at a cost that is
acceptabletto Ieansnet SOC Ltd to protect itself against any currency rate fluctuation risks for the
duratiomyof any resulting contract or order. Transnet will NOT accept any fluctuations in the rate of
exchange at the time when payments are made if a Rand agreement is concluded.

8.2  The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the clause "£Exchange and Remittance" of the Bid Documents and
also furnish full details of the principals or manufacturer to whom payment is to be made.

8.3  The South African Reserve Bank’s approval is reguired before any foreign currency payments can be
made to or on behalf of Respondents.

Transnet will not recognise any claim for adjustment of the order and/or contract price under clause Errorl

Reference source not found. above, if the increase in price arises after the date on which the Goods were

to be delivered, as set out in the order and/or contract, or any subseguent agreement between the parties.
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11

i2

i3

ACCEPTANCE OF BID
9.1  Transnet does not bind itself to accept the lowest or any Bid.
9.2 Transnet reserves the right to accept any Bid in whole or in part.

8.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and the Standard Terms and Conditions of Contract [Form ST&C — Goods] and any schedule of

“Special Conditions” or otherwise which form part of the Bid Documents.

9.4  Where the Respondent has been informed by Transnet per facsimile message or email of the
acceptance of its Bid, the acknowledgement of the receipt transmitted shall be regarded as praef of

delivery to the Respondent.

LAW GOVERNING CONTRACT

The faw of the Republic of South Africa shall govern the contract created by the acdgptance of Ja Bid. The
domicilium citandi et executandi shall be a place in the Republic of South) Africa to“Be,spéecified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa® A foreign Respondent shall,
therefore, state in its Bid the name of its authorised represgfitative jn the Republic of South Africa who is
empowered to sign any contract which may be entered into in'thegvent of its Bid being accepted and to act

on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is @ company, the fulllnames of thie directors shall be stated in the Bid. If the Respondent
is a close corporation, the full names offthe members shall be stated in the Bid. If the Respondent is a
partnership or an individual trading, under a trade name, the full names of the partners or of such individual,

as the case may be, shall be fuknished.

FORMAL NOTIFICATION)REGARDING NAME OF SUCCESSFUL RESPONDENT

In the case ofjBidsfSUbmitted to the Secretary of an Acquisition Council, unsuccessful Respondents will be
formally netifiediafl thedhiames of successful Respondent(s) as soon as possible after the closing date for

receipfief theBid inglestion.

UNAUTHORISED COMMUNICATIGN ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
gémmunicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential suppliers or any member of the Acquisition Council or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the notification of the
successful Respondent(s). A Bid, in respect of which any such unauthorised communication has occurred,

may be disqualified.
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14 RESPONDENT'S SAMPLES

14.1

14.2

14.3

14.4

14.5

14.6

If samples are required from Respondents, such samples shall be suitably marked with the
Respondent’'s name and address, the Bid number and the Bid item number and must be despatched
in time to reach the addressee as stipulated in the Bid Documents on or before the closing date of the

Bid. Failure to submit samples by the due date may result in the rejection of a Bid.

Transnet reserves the right to retain samples furnished by Respondents in compliance with Bid

conditions.

Payment will not be made for a successful Respondent’s samples that may be retained by Trapsnet
for the purpose of checking the quality and workmanship of Goods delivered in ex@sution of)a

contract.

If unsuccessful Respondent's samples are retained and Respondents require payment thesefor,
Transnet will make payment at the tendered price of the Goods. If it is notidesired to /retain such
samples and Respondents require their return, Transnet will accept ¥esponsibility@fengtheir return to

the Respondent’s nearest station or siding in South Africa,

Transnet will not accept liability for samples furnished by#Respondents, on their own initiative. If
Respondents desire such samples returned it will be at{their own risk and cost.

Should it be necessary to submit a pre-productiGmpsample for approval by Transnet prior to the
commencement of delivery of the Goods against any resultingdcontract, Respondents are to note that
for the purpose of calculating penalties, for late delivery [if applicable] in terms of a contractual
provision, the actual contractual délivery date willlB&i€onsidered to be -

a) the period offered by th@\successfl Respondent to submit the pre-production sample

calculated as from the 7th [sevefillii"day after the date of the letter of acceptance;
PLUS

b) the periodyreqired by®Transnet to approve the pre-production sample calculated as from the
date of receiptithéreof;
RLES
) the ‘peridd offered to effect delivery of the Goods calculated as from the date of approval of
the, pre~-production sample by Transnet.

Suppliers will not be held responsible for late delivery of the Goods resulting from delays on the part

of Transnet to approve the pre-production sample.

i35 CONTRACT DOCUMENTS

15.1

15.2

The contract documents will comprise these General Bid Conditions, the Standard Terms and
Conditions of Contract [Form ST&C — Goods] and any schedule of “Special Conditions” or otherwise
which form part of the Bid Documents.

These contract documents will constitute the contract between the parties upon receipt by the
Respondent of Transnet’s letter of acceptance / intent, subject to all additional amendments and/or

special conditions thereto as agreed to by the parties.

Respondent’s
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16 SECURITIES

16.1

16.2

16.3

16.4

16.5

The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a deed of
suretyship [Deed of Suretyship] furnished by an approved bank, building society, insurance or

guarantee corporation carrying on business in South Africa.

The security may be applied in whole or part at the discretion of Transnet to make good any loss or

damage which Transnet may incur in consequence of a breach of the contract or any part thereof.
Such security, if required, shall be an amount which will be stipulated in the Bid Documents.

For the purpose of clause 16.1 above, Transnet will supply a Deed of Suretyshipgferm to the
successful Respondent for completion and no guarantee in any other form will be_acceptegh A Copy
of such form will be supplied to Respondents on request. For this purpose a Dged of Suretyship, form
will be provided which shall be completed and returned to Transnet or a deSignated offi€ial by the
successful Respondent within 30 [thirty] days from the date of the letler of acceptancedNo payment
will be made until the form, duly completed, is delivered to Transnet{| Failure to return the Deed of
Suretyship within the prescribed time shall, save where prior extension has been granted, entitles

Transnet without notice to the Supplier to cancel the cefitract with immediate effect.

Additional costs incurred by Transnet necessitated by reasefy of default on the part of the Supplier in

relation to the conditions of this clause 16 wijl be for théyactount of the Supplier.

i7 PRICE AND DELIVERY BASIS FOR GOQDPS

17.1

17.2

17.3

Unless otherwise specified in the Bid Documéfits, the prices quoted for Goods must be on a delivered
price basis in accordance gvith the tehms andfat the delivery point or points specified in Transnet's Bid
Documents. Bids for.supplyion any other basis of delivery are liable to disqualification. The lead time
for delivery stated by thgyRespondent must be inclusive of all non-working days or holidays, and of
periods occapiedpin stocktakiighor in effecting repairs to or overhauling plant, which would ordinarily

occur within the delivésf period given by the Respondent.

Réspondents must furnish their Bid prices in the Price Schedule of the Bid Documents on the following

basis;

a) LQeal Supplies - Prices for Goods to be manufactured, produced or assembled in the Republic
of South Africa, or imported supplies held in South Africa, to be quoted on a Delivered RSA
named destination basis.

b) Imported Supplies - Prices for Goods to be imported from all sources to be quoted on a DDP,

delivered end destination RSA basis [Delivered, Duty Paid to named destination, ICC Incoterms
20101, unless otherwise specified in the Bid Price Schedule.
The Respondent must indicate that the quoted prices for imported supplies include costs for, inter

alfa, the following:

® handling and transport to port of export
° forwarding charges
. ocean freight
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® marine insurance

. landing charges

® dock dues

® surcharges

° customs clearance including duties, agency and finance charges

° railage, where possible, otherwise road transportation from RSA port of discharge to final
destination

liable to pay the Supplier the associated increase in costs.

17.4 The attention of Respondents is drawn to the fact that should Transnet's
account numbers be used in respect of "Delivered Prices”, Transnet reserves
contract/order with immediate effect and enforce the conditions of clause 15
of Form ST&C - Goods.

SHIPMENT OF IMPORTED GOODS BY TRANSNET

18.1  Where the Bid’s stipulated purchase terms indicate tha is to be arranged by the forwarding

it will be a condition th

ed by or delivered to Transnetl's nominated
forwarding agent against contract/order must be accompanied by the foreign
| invoices [which must clearly reflect Transnet’s contract
packing lists/specifications which are to be handed to Transnet's

ter than 3 [three] days prior to the vessel's scheduled date of

umentation will be for the Supplier’s account.

EXPORT LICENCE

award of a Bid for Goods to be imported may be subject to the issue of an export licence in the country
of origin or supply. If required, the Supplier's manufacturer or forwarding agent shall be required to apply for

such licence.

QUALITY OF MATERIAL

Unless otherwise stipulated, the Goods offered shall be NEW i.e. in the unused condition, neither second-

hand nor reconditioned.
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21

22

23

24

25

PRICES SUBJECT TO CONFIRMATION
21.1 A Bid with prices which are subject to confirmation will not be considered.

21.2 Bids where firm prices are quoted for the duration of any resulting order and or contract will receive

recedence over prices which are subject to adjustment.
] ]

DELETION OF ITEMS EXCLUDED FROM BID

The Respondent must delete items for which it has not tendered or for which the price has been included

elsewhere in its Bid.

ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prior to the submission of itsBid“Dgeuments must
be done by deleting the incorrect figures and words where required and by inserting[the correctifigures and
words against the items concerned. All such alterations must be initialled by, the persén who signs the Bid
Documents. Failure to observe this requirement may result in the particular item{s)y“€oncerned being

excluded in the matter of the award of the business.

VALUE-ADDED TAX

24.1 In respect of local supplies, i.e. Goods to be manufacturedf produced or assembled in the Republic of
South Africa, or imported supplies held or alfeady in tramsitte, South Africa, the prices quoted by the
Respondent are to be exclusive of VAT whichhmust be shown separately at the standard rate on the

Tax Invoice.

24.2  In respect of imported supplies,(he. Goods to be imported from all sources where Transnet is
responsible for the clearange of the SUppli€s at the port of entry, VAT will be paid by Transnet upon

arrival of the Goodsfimythe Republic of South Africa.

a) The invicing By theSuaplier on behalf of its foreign principal represents a supply made by the
paifCipal.

b) Rhe Slpplier’'s Tax Invoice(s) for the local portion only [i.e. the "commission” for the services

renderedddcally] must show the VAT separately.

TERMS AND CONDITIONS OF BID

25.1 “Whe Supplier shall adhere to the Standard Terms and Conditions of Contract as set out in Form ST&C
- Goods, a copy of which is issued with the Bid Documents, together with any schedule of “Special

Conditions” or otherwise which form part of the Bid Documents.

25.2 Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer alternatives by written submission on a company letterhead. Any such
submission shall be subject to review by Transnet’s Legal Counsel who shall determine whether the

proposed alternative(s) are acceptable or otherwise, as the case may be.

Respondent’s
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26 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1 Method of Payment

a)

b)

9

d)

NOTE:

The attention of the Respondent is directed to clause 8 [Invoices and Payment] of Form ST&C

— Goods, which sets out the conditions of payment on which Bid price(s) shall be based.

However, in addition to the aforegoing the Respondent is invited to submit offers based on

alternative methods of payment and/or financing proposals.

The Respondent is required to give full particulars of the terms that will be applicable tofits
alternative offer(s) and the financial merits thereof will be evaluated and takemhinto

consideration when the Bid is adjudicated.

The Respondent must, therefore, in the first instance, tender strictly in accendance With clause
26.1a) above. Failure to comply with clause 26.1a) above may preclfide a Bidfhom“further

consideration.

The successful Respondent [the Supplier] shall, where appligable, be reqliiféd to furnish a

guarantee covering any advance payments.

26.2 Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for payment within

a specific period are to note that the conditiop@peried willbe calculated as from the date of receipt

by Transnet of the Supplier’'s month-end statément reflegtinghe relevant Tax Invoice(s) for payment

purposes, provided the conditions ofgthegperden or contract have been fulfilled and the Tax Invoice is

correct in all respects as referred {0 in the contract'or order. Incomplete and/or incorrect Tax Invoices

shall be returned and the conditional period will be recalculated from the date of receipt of the correct

documentation.

27 CONTRACT QUANTITIESTANDIBELIVERY REQUIREMENTS

27.1 ContrackfQuantities

a)

b)

9

It must be clearly understood that although Transnet does not bind itself to purchase a
definitive_guantity under any contract which may be entered into pursuant to this Bid, the
succassful Respondent nevertheless undertakes to supply against the contract such quantities
asvmay be ordered against the contract, which orders are posted or delivered by hand or

transmitted electronically on or before the expiry date of such contract.

It is furthermore a condition that Transnet will not accept liability for any material/stocks
specially ordered or carried by the Respondent with a view to meeting the requirements under
any such contract.

The estimated planned quantities likely to be ordered by Transnet per annum are furnished in
relevant section of the Bid Documents. For avoidance of doubt the estimated quantities are
estimates and Transnet reserves the right to order only those quantities sufficient for its

operational requirements.

Respondent’s Signature
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27.2

Delivery Period
a) Period Contracts and Fixed Quantity Requirements

It will be a condition of any resulting contract/order that the delivery period embodied therein
will be governed by the provisions of clause 13 [Defective Goods], 14 [Total or Partial Failure

to Perform the Scope of Supply] and 15 [Rights on Cancellation] of Form ST&C — Goods.
b) Progress Reports

The Supplier may be required to submit periodical progress reports in regard to the deliver@iof
the Goods.

c) Emergency Demands as and when required

If, due to breakdowns, derailments, storm damage or similar unfores@@Rleircumstances,
supplies of the material covered by the Bid are required at short notice[for immediate delivery,
the Supplier will be given first right of refusal of such business. If it\is unable t¢ meet the
desired critical delivery period, Transnet reserves the right to|purchase suchiStpplies as may
be required to meet the emergency outside the contraghif, immediate delivery can be offered
from any other source. Clause 14 of Form ST&C 4G8oeds /7olahor Partial Failure to Perform

the Scope of Supply] will not be applicable in tHese circdmstances.

PACKING AND MARKING

28.1

28.2

Timber used for crating, packing and diinnage

Attention is directed to the ForeSt Act, 1968 [Aetf72 of 1968], or any amendments thereto, or

regulations promulgated in terms thereof,
Printing on container and packagitig

Printing [“marks”} appeéaring.en all containers and packaging of Goods shall be in English.

PLANS, DRAWINGS, DTIAGRAMS, SPECIFICATIONS AND DOCUMENTS

29.2

29.3

Copyright
Copyiightiin plap$, drawings, diagrams, specifications and documents compiled by the Supplier for

the purpose of contract work shall be governed by the terms and conditions detailed in clause 22 of
Form ST&T - Goods /[Intellectual Property Rights].

Brawings and specifications

In addition to what may be stated in any Bid Document in this connection, the Respondent should
note that, unless notified to the contrary by Transnet or a designated official by means of an official
amendment to the Bid Documents, it is required to tender for Goods strictly in accordance with the
drawings and specifications supplied by Transnet, notwithstanding that it may be aware that

alterations or amendments to such drawings or specifications are contemplated by Transnet.
Respondent’s drawings

Drawings required to be submitted by the Respondent must be furnished before the closing time and

date of the Bid. The non-receipt of such drawings by the appointed time may disqualify the Bid.

Respondent’s Signature Date & Company Stamp
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29.4

Foreign specifications

The Respondent quoting for Goods in accordance with foreign specifications, other than British and
American standards, is to submit translated copies of such specifications with the Bid. In the event of
any departures or variations between the foreign specification(s) quoted in the Bid Documents, full
details regarding such departures or variations must be furnished by the Respondent in a covering
letter attached to the Bid. If this condition is not complied with by the Respondent, the Bid may be
disqualified.

VISITS TO FOREIGN COUNTRIES

30.1

30.2

30.3

30.4

Respondents must furnish details in a covering letter if it is considered necessary that empiGyess, of
Transnet should carry out inspection and/or witness any tests on Goods at dfie“piemises, of the
preferred Respondent or its subcontractors overseas for the purpose of a [product demonstration

and/or final acceptance or for any other reason.

If the Respondent considers overseas visits to be necessary it must previde the following information

in a covering letter in respect of each proposed visit:

a) countries and places to be visited;

b) number of employees and disciplines involved;
c) number of man-days invoived; and

d) motivation for the visit.

Transnet will make all arrangemgénts with regar@®6 booking of air journeys, hotel reservations,
transport to and from airports, places of inspegtion or demonstration, etc. and all expenses will be for

the account of Transnet.
Before a visit is undegiaken,\such as envisage in this clause 30, Transnet and the Respondent will

agree in writidg,on the number of employees of Transnet that should undertake the visit and the

number gffman-day§invelved in the visit,

BIDS BY OR ONCBEHALPOF FOREIGN RESPONDENTS

311

Bids submitted by foreign principals may be forwarded direct by the principals to the Secretary of the
Acquisitiop Council or to a designated official of Transnet according to whichever officer is specified in
the\ Bid Documents, or may be so forwarded on the principal's behalf by its Scuth African
representative or agent provided that written proof is submitted that such representative or agent has
been duly authorised to act in that capacity by the principal. Failure to submit such authorisation by

the representative or agent shall disqualify the Bid.

When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such

principals and sign them on behalf of the latter.
South African representatives or agents of a successful foreign Respondent must when so required

enter into a formal contract in the name of their principals and must sign such contract on behalf of

the latter. In every such case a legal Power of Attorney from their principals must be furnished to

Respondent’s Signature
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Transnet by the South African representative or agents autherising them to enter into and sign such

contract.

a) Such Power of Attorney must comply with Government Notice No. 1160 of 27 June 1930 [and

1

any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication

of documents executed outside the Republic for use within the Republic.”

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid

Documents.

C) On arrival within the Republic of South Africa this Power of Attorney is to be comp

terms of Section 8(2) of the Stamp Duties Act No. 77 of 1968, or any amendme

the

If payment is to be made in South Africa, the foreig
agent or representative], must notify Transne
transfer [EFT]:

a) funds are to be transferred

000000000

Respondent's Signature [3ate & Company Stamp
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INTRODUCTICN

When an Agreement is entered intc between Transnet SOC Ltd [Transnet] and the appointed supplier

of Goods to Transnet [the Supplier], these Standard Terms and Conditions of Contract, the technical

specifications for the Goods, the General Bid Conditions, a Schedule of Requirements including such

special conditions as may be applicable, and any terms in the associated Bid Documents, exclusively

govern the supply of Goods and provision of ancillary Services by the Supplier tc Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall havé,the

meaning assigned thereto in this clause, except where the context clearly requires otherwisé:

2.1
2.2

2.3

2.4

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules andfor annexWtes and/or
appendices, and/or schedules, including the Schedule of Requirements, the t&ghnical gpecifications
for the Goods and such special conditions as shall apply to the Agreement, together with the
General Bid Conditions and any additional provisions in the“asspeiated bid documents tendered by
the Supplier [as agreed, in writing, between the Parti€s’, Which collegtively and exclusively govern

the supply of Goods and provision of ancillary Serviges by #he Supplier to Transnet;

Background Intellectual Property meafis aliIntellectual Property introduced and required by
either Party to give effect to their obligations underithe Agreement owned in whole or in part by
or licensed to either Party or thei@ffiliates, prior tolthe Commencement Date or developed after

the Commencement Date othelfwise pursuant to the Agreement;

Business Day(s) means Mondays to Fridays between 07:30 and 16:00, excluding public holidays
as proclaimed in SouthAfrica;

Commencement Date means [@], notwithstanding the signature date of the Agreement;

Confidential“Infokmation means any information or other data, whether in written, oral,
gr@phic gfin any“@other form such as in documents, papers, memoranda, correspondence,
notebdoks, repdpts, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plars, fapmtiiae, patents, or inventor's certificates, which a Party discloses or provides to the other
Party(intentionally or unintentionally, or as a result of one Party permitling the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;
c) private and personal details of employees or clients of the disciosing Party or any other

person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;




2.7

2.8

29

2.10

f) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation

belonging to the disclosing Party;

) technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes;
i) Copyright works;
k) commercial, financial and marketing information;

)] data concerning architecture, demonstrations, tools and techniques, processes, machinery

and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functional and | technical requirements and

specifications of the disclosing Party;

n) information concerning faults or defects in Géods, eglipment, Wardware or software or the

incidence of such faults or defects; and

0) information concerning the chaiges, feesUandfor costs of the disclosing Party or its
authorised Subcontractors, or their methods, practices or service performance levels

actually achieved;

Copyright means the right if\expressions, procedures, methods of operations or mathematical
concepts, computer pfeégram codes, coaipiiations of data or other material, literary works, musical
works, artistic wesks, sdund recordings, broadcasts, program carrying signals, published editions,
photographic works, Gipcifiematographic works of the copyright owner to do or to authorise the

doing af tertailyacts, specified in respect of the different categories of works;

Désigns glean registered Designs and/or Design applications and will include the monopoly right
granted for thedprotection of an independently created industrial design including designs dictated
essentiallygdy technical or functional considerations as well as topographies of integrated circuits

and egrated circuits;

Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;

Goods means [e], the material / products specified in the Schedule of Requirements appended
as Schedule 1 hereto;

ICC Incoterms 2010 means the set of commercial trade terms as published by the International
Chamber of Commerce, Paris [ICC], which are otherwise referred to as purchase terms and which
define precisely the responsibilities, costs and risks of the buyer [Transnet] and the seller [the
Supplier]. Incoterms are only applicable to contracts involving the import or export of Goods
from one country to another and for the purpose of the Agreement, if applicable, shall mean the

designated Incoterm as stipulated in Schedule 1 hereto. Further details of the Incoterm [purchase

e & Cornpany Samp



2.12

2.13

2.14

2.15
2.16

2.17

2.18

2.20

221

2.22
2.23

2.24

2.25

Is

terme] for the Agreement, if applicable, can be viewed at the International Business Training

website - hitp://www.i-b-t.net/incoterms.htmi;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and ali
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufactudng
techniques, Designs, specifications, formulae, systems, processes, information conc@kning

materials and marketing and business information in general;

Parties mean the Parties to the Agreement together with their subsidiaries,4@ivisionSabusingess

units, successors-in-title and assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applications, once the latter have proceeded to
grant, and includes a right granted for any inventions, €feects| or processes in all fields of

technology;

Permitted Purpose means any activity or process, to b8 undertaken or supervised by a Staff
member of one Party during the term of th&"Agrgement, for which purpose authorised disclosure
of the other Party’s Confidential Information or Intellecttal Property is a prerequisite in order to

enable such activity or process todegaccomplished;

Price(s) means the agreed Price(s) for the Goods to be purchased from the Supplier by Transnet,
as detailed in the Schedule ofy Requirements, issued in accordance with the Agreement, as
amended by mutual agreement Detween the Parties and in accordance with the terms and

conditions in the Agheemi@nt from time to time;

Purchase "Order(s) meaps official orders issued by an operating divisicn of Transnet to the
Supglier for the sUpply of Goods or anciliary Services;

Semvicds means Services provided to Transnet including activities such as consultation, advisory
servicespimplementation services and day-to-day assistance provided by the Supplier, pursuant to
the'Seghedule of Requirements in terms of the Agreement;

Staff means any partner, employee, agent, consultant, independent associate or contractor,
Subcontractor and the staff of such Subcontractor, or other authorised representative of either
Party;

Schedule of Requirements means Schedule 1 hereto;

Subcontract means any contract or agreement or proposed contract or agreement between the
Supplier and any third party whereby that third party agrees to provide to the Supplier the Goods
or related Services or any part thereof or material used in the manufacture of the Goods or any
part thereof;

Subcontractor means the third party with whom the Supplier enters into a Subcontract;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time {o time;




2.26

Trade Marks mean registered Trade Marks and Trade Mark applications and include any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one

undertaking from those of another undertaking; and

2.27 VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time.

INTERPRETATION

3.1 Clause headings in the Agreement are included for ease of reference only and do not form part, of
the Agreement for the purposes of interpretation or for any other purpose. No provision shall bé
construed against or interpreted to the disadvantage of either Party hereto by reason of ‘Slich
Party having or being deemed to have structured or drafted such provision.

3.2 Any term, word or phrase used in the Agreement, other than those defified undes thehclause
heading "Definitions” shall be given its plain English meaning, and those t&fms, words, acrohyms,
and phrases used in the Agreement will be interpreted in accordamce with the,generdlly accepted
meanings accorded thereto.

3.3 A reference to the singular incorporates a reference to the plural'@ng, vice versa.

3.4  Areference to natural persons incorporates a refereghce to legal persons and vice versa.

3.5  Areference to a particular gender incorporatesgarefergrce to the other gender.

NATURE AND SCOPE

4.1

4.2

4.3

4.4

4.5

The Agreement is an agreement under the t€mms.afd conditions of which the Supplier will arrange
for the supply to Transnet of the Goodls which meet the requirements and specifications of
Transnet, the deliverg of whichis controlled by means of Purchase Orders to be issued by

Transnet and executed By the Supplier in accordance with the Agreement.

Such Purchase Ordersiand deliveries to Transnet shall be agreed between the Parties from time to

time, s@jecti@ytha terms Of the Schedule of Requirements.

Edeh propérly exectited Purchase Order forms an inseparable part of the Agreement as if it were

fully WaCorporatée into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the’Schedule of Requirements in accordance with procedures set out in clause 28 fAmendment
and Change Controf]. A Party will advise the other Party within 14 [fourteen] Business Days, or

such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Schedule of Requirements conflicts with a like
term, provision or condition in the Agreement and/or a Purchase Order, the term or provision or
condition in this Master Agreement shall prevail, unless such term or provision or condition in this
Master Agreement has been specifically revoked or amended by mutual written agreement

between the Parties.
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5.2

DURATION AND CANCELLATION

6.1

6.2

7.1

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to:

a) enter into an agreement in the name of the other; or

b) give any warranty, representation or undertaking on the other's behalf; or

c) create any liability against the other or bind the other’s credit in any way or for

purpose whatsoever,

Notwithstanding the date of signature hereof, the Commencement Date i

and the duration shall be for a [#] [[#]] year period, expiring on [ 8], unless

a) the Agreement is terminated by either Party in accordance with the provisions incorporated

herein or in any schedules or annexures appended he otherwise in accordance with

law or equity; or

b) the Agreement is extended at Transnet’s o a further period to be agreed by the
Parties.
Notwithstanding clause 16 /Breach and of], either Party may cancel the Agreement

without cause by giving 30 [thi yiften notice thereof to the other Party, provided

that in such instance, the A nevertheless be applicable in respect of all Purchase

date of such cancellation.

very of the Goods;

c) onduct its business in a professional manner which will reflect positively upon the Supplier

and the Supplier’s products;

d) keep full records clearly indicating all transactions concluded by the Supplier reiating to the
delivery of the Goods and keep such records for at least 5 [five] years from the date of

each such transaction;

e) obtain, and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Goods and ancillary Services

and the conduct of the business and activities of the Supplier;

f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety

Act, 85 of 1993, as may be amended from time to time;




7.2

g)

h)

comply with all applicable environmental legislation and regulations, demonstrate sound
environmental performance and have an environmental management policy which ensures
that its products, including the Goods or ancillary Services are procured, produced,
packaged, delivered and are capable of being used and ultimately disposed of in a way that

is environmentally appropriate; and

ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, throughout the entire term of
the Agreement. Should the Supplier fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedieshhat it
may have in terms of the Agreement, to terminate the Agreement forthwith withoutany
liability and without prejudice to any claims which Transnet may have for damages agaimst

the Supplier.

The Supplier acknowledges and agrees that it shall at all times:

a)

b)

<)

d)

e)

f)

g)

n

render the supply of the Goods and ancillary Services and performfallgitS duties with
honesty and integrity;

communicate openly and honestly with Transnetiifegarding the supply and performance of
the Goods and demonstrate a commitmentgo effecting the supply and performing ancillary

Services timeously, efficiently and at least to thedequired standards;

endeavour to provide the highest possible Standards of service and workmanship, with a

reasonable degree of care and diligence;
use its best endeavourgiand make everdditigent effort to meet agreed deadlines;

treat its own Staff, as Well as all Fransnet’s Staff, with fairness and courtesy and respect

for their humanihights;

practice anddpromete its own internal policies aimed at prohibiting and preventing unfair
disCrimination;

treat all eAguiries from Transnet in connection with the supply of the Goods and/or
ancillary Services with courtesy and respond to all enquiries promptly and efficiently.
Wheré'the Supplier is unable to comply with the provisions of this clause, the Supplier will
advise Transnet of the delay and the reasons therefor and will keep Transnet informed of
progress made regarding the enquiry;

when requested by Transnet, provide clear and accurate information regarding the
Supplier's own policies and procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered into between
the Parties;

not allow a conflict of interest to develop between its own interests [or the interests of any
of its other customers] and the interests of Transnet;

not accept or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an

attempt to otherwise exert undue influence over the recipient;




7.3

k) not mislead Transnet or its officers, employees and stakeholders, whether by act or
omission;
)] not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet's reputation or business image; and

m) immediately report to Transnet any unethical, fraudulent or otherwise uniawful conduct of
which it becomes aware in connection with Transnet or the supply of Goods or ancillary

Services to Transnet.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, as may be amended
from time to time, the Supplier shall ensure that the Goods and ancillary Services, to be supplied
to Transnet under the terms and conditions of the Agreement, comply fully with the@Spesifications
as set forth in Schedule 1 hereto, and shali thereby adhere [as applicabledgte, railway safety
requirements and/or regulations. Permission for the engagement of afSubcontractor @y the
Supplier, as applicable, shall be subject to a review of the capability of the proposed
Subcontractor to comply with the specified railway safety requir@ments and/@mgregulations. The
Supplier and/or its Subcontractor shall grant Transnet access, duriig the term of the Agreement,
to review any safety-related activities, including the coamdination of such activities across all parts

of its organisation.

INVOICES AND PAYMENT

8.1

8.2

8.3
8.4

3.5

8.6

Transnet shall pay the Supplier the am@unts stipulated in each Purchase Order, subject to the

terms and conditions of the Agréement.

Transnet shall pay such amounts to the Supplier upon receipt of a valid and undisputed Tax
Invoice together with¢he supporting doglimentation, as specified in the Schedule of Requirements
appended hereto, oncetthe undisputed Tax Invoices or such portions of the Tax Invoices which
are undisputed become due and payable to the Supplier for the delivery of the Goods ordered, in

terms ofjclatise, 8.4 below:
AllfPrices sét out inthe Agreement and the Schedule of Requirements hereto are exclusive of VAT.

Unless otherwise provided for in the Schedule of Requirements appended to the Agreement, Tax
Inveicesshall be submitted together with a month-end statement. Payment against such month-
end Statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet
of the Supplier’s statement together with the relevant undisputed Tax Invoice(s) and supporting

documentation.

Where the payment of any Tax Invoice, or any part of a Tax Invoice which is not in dispute, is not
made in accordance with this clause 8, the Supplier shall be entitled to charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

period from the due date of payment until the outstanding amount is paid.

The Supplier shall remain the owner of all plant, material, machinery, equipment and the like
[collectively, the Supplier’s Goods] provided to Transnet until Transnet has paid in full for the
Supplier's Goads, it being specifically agreed that Transnet shall acquire no rights [including liens

and rights of use] of whatsoever nature in such Supplier's Goods until date of final payment by




Transnet. Subject to the aforegoing, all risk and benefit to the Supplier’s Goods shall pass from

the Supplier to Transnet on delivery of the Supplier’s Goods by the Supplier to Transnet.

PRICE ADJUSTMENTS

9.1

9.2

9.3

9.4

9.5

N6

Prices for Goods supplied in terms of the Agreement shall be subject to review as indicated in the

Schedule of Requirements annexed hereto.

No less than 2 [two] months prior to any proposed Price adjustment, the Parties shall commence
negotiations for Prices for the next period or as otherwise indicated in Schedule 1 hereto. The
Parties shall have regard for market-related pricing of equivalent goods, continuous improyement
initiatives, costs [including labour, raw materials and transport/delivery], order size and frequehcy

and changes to the specification of the Goods.

Pursuant to clause 9.2 above, the Supplier shall keep full and accuratg recordshof @il costs
associated with the supply of the Goods to Transnet, in a form to be @pproved in writing by
Transnet. The Supplier shall produce such records to Transnet fér inspection at ail'reasonable
times on request and such records may, at Transnet's option, |Be audited by Transnet or its

designated representatives.

Should Transnet and the Supplier fail to reach an greement on Price for the successive period,
either Party shall be entitled to submit this matter t@)disptte resolution in accordance with clause

25 of the Master Agreement [Dispute Resditiiion).

If during the period of the Agreement Transnet canfpurchase similar Goods of a like quality from
another supplier at a total delivered cost to'@plranshet facility that is lower than the total delivered
cost of the Goods purchased (Rereunder ftom the Supplier, Transnet may notify the Supplier of
such total delivered gost and the, Supplier shall have an opportunity to adjust the Price of the
Goods purchased hereunder, on such a basis as to result in the same total delivered cost to
Transnet, within 30 thirty] calendar days of such notice. If the Supplier fails to do so or cannot
legally de soplransnet may (i) purchase the Goods from such other supplier in which case the
obligations . inciCding, but not limited to, any purchase and sale requirements and/or
commitafents, if any, of Transnet and the Supplier hereunder shall be reduced accordingly; (i)
terminate th& Agreement without any penalty, liability or further obligation; or (iii) continue

purchases under the Agreement.

If during the period of the Agreement the Supplier sells any materials which are the same as,
equivalent to, or substantially similar to the Goods herein, at a total delivered cost to a third party
lower than the total delivered cost to a Transnet facility, then the Supplier has an opportunity to
adjust its Price for the Goods purchased hereunder within 30 [thirty] calendar days so that the
Price is the same or lower than the total delivered cost of such third party. If the Supplier fails to
do so or cannot legally do so, Transnet may (i) purchase the Goods from any other such supplier,
in which case the obligations, including, but not limited to, any purchase and sale requirements
and/or commitments, if any, of Transnet and the Supplier hereunder shall be reduced accordingly;
or (i) terminate the Agreement without any penalty, liability or further obligation. Within 30
[thirty] calendar days of the Commencement Date of the Agreement or at any time Transnet so

requests, the Supplier shall certify in writing to Transnet that it is in compliance with this clause




10

i1

12

and shall provide all information that Transnet reasonably requests in order to verify such

compliance.

WARRANTIES

The Supplier warrants that:

10.1

10.2

10.3

pursuant to clause 7.3 [General Obligations of the Supplier], the Goods will be manufactured in
accordance with the specifications appended hereto at Schedule 1, or the manufacturer’s

specifications, as agreed in writing by both Parties;

the execution and performance of the Agreement by the Supplier does not infringe any righits of @
third party or breach any obligation of the Supplier to any third party; and

it has taken all reasonable precautions to ensure that, in the event of a disaster, thedmpact ef
such disaster on the ability of the Supplier to comply with its obligations under the Agseement will
be reduced to the greatest extent possible, and that the Supplier shall ensure [that it has

appropriate, tested and documented recovery arrangements in plage.

THIRD PARTY INDEMNITY

The Supplier hereby indemnifies and shall hold Transnet habmiess\against@ny direct damages suffered

by or claims arising against Transnet in respect of clause 102 abave,

INSPECTION

121

12.2

128

12.4

12.5

12.6

Transnet reserves the right to agange fonthe inspection of all Goods forming the subject of any
Purchase Order, at any stage before final acceptance and by any means it may think fit, and when

such inspection is to be carriedout, the relevant Purchase Order(s) shall be endorsed accordingly.

When inspection at the Suppiier's WaEKs or warehouse is specified, Transnet’s authorised inspector
shall have free\@cgess 0, the premises of the Supplier at all times during working hours on a
Business Bay, shall haveyliberty to inspect work which is the subject of the Purchase Order at any
stagefof manufagture, and may reject any Goods which are found to be incomplete, defective or
in@ny way not in conformity with the terms and specifications of the Agreement; and the Supplier

shallafford alldeasonable facilities for such access and inspection.

TheaSupphier shall provide inspection gauges, measuring and test equipment to ensure that the
requirements of the Agreement are satisfied. All gauges, templates, tools and other equipment
required to check the accuracy of the work shall be calibrated at regular and reasonable intervals
by a laboratory which has been approved in writing by Transnet. This certificate shall not be more

than 12 [twelve] months old.

The Supplier shall prepare and supply, without charge to Transnet, all test pieces, sampies and
specimens; shall provide ali labour and apparatus for carrying out tests and analyses in
accordance with the terms of the Agreement or Purchase Order, and render all reasonable

assistance in making such tests and analyses.

All special rules governing gauging, testing, analysis and other inspection procedures shall be
adhered to strictly in accordance with the terms of the Agreement or Purchase Order and the

conditions of any specifications and drawings quoted therein.

Inspection will be arranged by the Staff of Transnet, as indicated in the Purchase Order(s).




13

12.7

12.8

Whan GCoode are ready for ingpection, the Supplier shall apply promptly to the appropriate
authority for instructions regarding such inspection. All applications for inspection shall quote
Transnet's Agreement or Purchase Order number. 7 [seven] Business Days' notice of readiness
from the Supplier shall be given to the authorised inspector appointed by Transnet to carry out

such inspection.

Transnet shall have the right to recover from the Supplier the cost of inspection of any Goods that

have been rejected by its authorised inspector in terms of this clause 12.

DEFECTIVE GOODS

13.1

13.2

13.3

13.4

IS

13.6

Notwithstanding any certificate and/or receipt that may have been issued by or on behalfjof
Transnet either in South Africa or overseas, Goods will be accepted at the place of delivernliomat
the port of shipment, as specified in the Agreement, only as regards g@utwardpcondition of
packages and Transnet retains the right to reject the Goods supplied, on or after atrival at the
place to which they are consigned, or after they have been placed in use fiSouth Africa, should

they be found defective.

If Goods are rejected owing to latent defects becoming apparefilgduring machining operations or
other preparation necessary on the part of Transnetgbefore they can'Be put into use, the Supplier

shall bear all expenses incurred by Transnet in carryihg ouf'such necessary operations.
If such Goods are rejected, the Supplier will pay thefollowing costs:

a) for Goods purchased in South Affica on an ex works basis, the cost of transport from the
Supplier's works in Soutfy Africa tolthe nafned destination where the Goods have been

rejected by Transnet, plus handling charges and storage, if leviable; or

b) for Goods manufactured Querseas, the Supplier shall pay all replacement costs including
the overgeas infand transport cost, freight and insurance charges incurred plus railage or
other inlaf@d tramspert costs from the South African port to the place where the Goods have
been rejected by Transnet, including handling charges, storage, fanding charges, customs

dutygand surcharges, if leviable.

If Tramsnet regdires rejected Goods to be replaced, the Supplier shall, when called upon to do so,
arrange prdmpt replacement of the Goods within the prescribed manufacturing lead times for such

Goods) as indicated in Schedule 1.

If Goods are found to be defective but the defects are, in the opinion of Transnet, not of so
serious a nature as to warrant total rejection of the Goods, the Supplier shall, when called upon to
do so, remedy or make good such defects at its own cost, or Transnet may remedy or make good
such defects at the request of the Supplier and recover from the Supplier all costs or expenses
reasonably incurred by it in doing so.

Should the Supplier fail, when called upon to remedy or make good such defects within a
reasonable time or to request Transnet to do so, Transnet may proceed to remedy or make good
such defects and thereafter recover from the Supplier all such costs and expenses as

aforementioned.




13.7

Any amount recoverable from the Supplier in terms of this clause may, without prejudice to any
other legal remedies available to Transnet, be deducted in whole or in part from any monies in the

hands of Transnet which are due for payment to the Supplier.

i4 TOTAL OR PARTIAL FAILURE TC PERFORM THE SCOPE OF SUPPLY

14.1

14.2

14.3

In the case of Goods to be specially manufactured for it, if Transnet at any time ascertains that:

a) no manufacturing of the Goods specified in a Purchase Order has commenced and there is
little or no prospect, in Transnet's opinion, that manufacturing will commence within a

reascnable time; or

b) delivery of any of the Goods is being or is likely to be delayed beyond the promigsed
delivery date(s), and there is little or no prospect of the Purchase Order(s) being cakried

out within reasonable adherence to the promised delivery rate(s) or tifne(s),

then Transnet may, irrespective of the cause of the delay, by notice to the Supplier,) cancel as
from a future date specified in such notice the whole or any partfof the Agreementfor Purchase
Order in respect of which the Goods to be supplied have not been gompleted by that date, without

incurring any liability by reason of such cancellation except as pra¥ided in this clause.

The Supplier shall thereupon, as soon as possibledfter sugh date, daliver to Transnet the Goods
[if any] already completed, and payment for the pat gérformance shall be made on a pro rata
basis, provided the uncompleted part is gt an intégralior essential part of the completed Goods.
Where an integral or essential part of the work has not been completed, the amount to be paid to
the Supplier will be calculated ofithe“basisiof Transiet’s enrichment. The Supplier shall, wherever
practicable, supply Transnet With the netessary drawings and/or specifications to enable it to

complete the work.

Whenever, in angcase ot covered by clause 14.1 above, the Supplier fails or neglects to execute
the work or to dglivelpany portion of the Goods as required by the terms of the Agreement or
Purchagé Order, on if anyeGoods are rejected on any of the grounds mentioned in clause 13
[Dgfective Goods/8Fransnet may cancel the Agreement or Purchase Order in so far as it relates to
theWnekecuted wvork or the undelivered or rejected portion of the Goods, and in such event, the

stpply'of thé' remaining portion shall remain subject in all respects to these conditions.

15 RIGHTS ON'CANCELLATION

15.1

15.2

If the Agreement or Purchase Order is cancelled in whole or in part in terms of clause 14 [Total or
Partial Failure to Perform the Scope of Supply], Transnet may execute or complete the Agreement
with any other entity and do so on such terms as it may deem proper, or may procure other
comparable Goods in substitution for those neglected to be manufactured or supplied or rejected
as aforesaid, and may recover from the Supplier the difference between the cost of such Goods
and the Price [if the latter was lower] as well as any costs and expenses [including any additional

transport costs] which Transnet may have had to incur in censequence of the Supplier’s default.

Any amount which may be recoverable from the Supplier in terms of clause 15.1 above, without
prejudice to any other legal remedies available to Transnet, may be deducted in whole or in part

from any monies in the hands of Transnet and due for payment to the Supplier.
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i7

i8

PREACH AND TERMINATION

16.1

16.2

16.3

16.4

If either Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 10 [ten] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party.

Either Party may terminate the Agreement forthwith by notice in writing to the other Party whien
the other Party is unable to pay its debts as they fall due or commits any act or omissiofdhich
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as amended from titae

to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debt§;

b) its winding-up or dissolution;

c) the appointment of a liquidator, trustee, receiver, administfative receiver@F similar officer;
or

d) any similar action, application or proceeding ing@nyJ@risdiction o which it is subject.

Transnet may terminate the Agreement at any timewithid’2 [two] months of becoming aware of
a change of control of the Supplier by notice InWkitingyto the Supplier. For the purposes of this
clause, control means the right to difect the affairs of”a company whether by ownership of

shares, membership of the boardefi@irectors, agreefiient or otherwise,

The provisions of clauses Of /Definitions/, 10 [Warranties], 15 [Rights on Cancellation], 19
[Confidentiality], 21 [Limitatiopy of Liability], 22 [Intellectual Property Rights], 25 [Dispute

Resolution] and 29.1 [Geverning Law/fshall survive termination or expiry of the Agreement.

CESSION

17.1

17.2

Upoafwritten notiee\to the Supplier, Transnet shall be entitled:

a) @ appoint Transnet's financier of the Goods as first payer under the Agreement, without
transférring the ultimate responsibility for payment which will remain with Transnet; and

b) to'cede, assign and transfer its right, title and interest in the Goods to such financier as
part of the funding consideration for the Goods.

The Supplier is not entitled to cede, delegate, assign, Subcontract or in any other manner dispose

of any of its rights or obligations in terms of the Agreement without the prior written consent of

Transnet, which consent shall not be withheld or delayed unreasonably.

FORCE MAJEURE

18.1

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, strike, lockout, industrial dispute, government
action, laws or regulations, riots, terrorism or civil disturbance, defaults, delays or discontinuance
on the part of independent contractors, or other circumstances or factors beyond the reasonable

control of either Party, and to the extent that the performance of obligations of either Party




heraundar ic delayed by virtua of the aforagaing, any period stipulated for any such performance

shall be reasonably extended.

18.2 Each Party will take all reasonable steps by whatever lawful means that are available to resume

full performance as soon as practicable and will seek agreement to medification of the relevant

provisions of the Agreement in order to accommodate the new circumstances caused by the act of

force majeure. If a Party fails to agree with such modifications proposed by the other Party within

90 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate

the Agreement with immediate notice.

19 CONFIDENTIALITY

19.1 The Parties hereby undertake the following with regard to Confidential Information:

a)

b)

<)

e)

f

g)

not to divulge or disclose to any person whomsoever in any form gf mannegwhatsoever,
either directly or indirectly, any Confidential Information of the other withoWt the prior
written consent of such other Party, other than when calle@ upon toldo so il accordance
with a statute, or by a court having jurisdiction, or by @ny other duly authorised and
empowered authority or official, in which event the“Papty. concerned shall do what is
reasonably possible to inform the other of sugh'a demand andi@ach shall assist the other in
seeking appropriate relief or the instituting ofya defénsive action to protect the Confidential

Information concerned;

not to use, exploit, permit the {use of, directly or indirectly, or in any other manner
whatsoever apply the Cogfidential Taformation disclosed to it as a result of the Agreement,
for any purpose whalSoever other than for the purpose for which it is disclosed or

otherwise than in strict G@mpliance with the provisions in the Agreement;

not to make anynotes, sketches, drawings, photographs or copies of any kind of any part
of the diselosed Confidential Information without the prior written consent of such other
Party,Jexcept whenipeasonably necessary for the purpose of the Agreement, in which case

such, copiesiehialt be regarded as Confidential Information;

fioL to degscompile, disassemble or reverse engineer any compaosition, compilation, concept
appli€ation, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their

control, any public statements or issue press releases or disclose Confidential Information




19.2

29.3

with ragard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consuitant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and ghe
obligations of the confidentiality to which such disclosure is subject and the Pari shall

ensure such employees or consultants honour such obligations;

)] each Party shall notify the other Party of the name of each person or entity tolwhom“atiy

Confidential Information has been disclosed as soon as practicable affer such disclostire;

D each Party shall ensure that any person or entity to which it{discloses Confidential
Information shall observe and perform all of the covenant§ the Party“as,actepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible fer any breach of the provisions of the

Agreement by such person or entity; and

k) each Party may by written notice to the.ctherPafty specify which of the Party’s employees,

officers or agents are required to sign a nonsdiscigsure undertaking.

The duties and obligations with regard to €onfidential Information in this clause 19 shall not apply

where:

a) a Party can demonstrateéythat suchiinformation is already in the public domain or becomes

available to thegublic throughen® breach of the Agreement by that Party, or its Staff; or

b) was rightfulpin aRarty’s possession prior to receipt from the other Party, as proven by the
firs@mentighed Papty's written records, without an infringement of an obligation or duty of

confidentiality; or

C) cdn be proved to have been rightfully received by a Party from a third party without a

breachfiof a duty or obligation of confidentiality; or
d) is iIndependently developed by a Party as proven by its written records.

This clause 19 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Supplier by Transnet pursuant to the Agreement shall be returned to Transnet including,
without limitation, all corporate identity equipment including dies, blocks, labels, advertising

matter, printing matter and the like.

20 INSURANCES

20.1

Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out
insurance in respect of all risks for which it is prudent for the Supplier to insure against including
any liability it may have as a result of its activities under the Agreement for theft, destruction, loss

of or damage to Goods, death or injury to any person and damage to property. The level of




incurance will he kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Supplier.

20.2 The Supplier shall arrange insurance with reputable insurers and will produce to Transnet

evidence of the existence of the policies on request.

20.3 Notwithstanding clause 20.1 above, should Transnet require specific insurance cover(s) in respect
of the Goods purchased, such further requirements shall be set out in the Schedule of

Requirements, appended hereto as Schedule 1.

2% LIMITATION OF LIABILITY

21.1  The Supplier's liability under this clause 21 shall be in addition to any warranty or condition oflany
kind, express or implied by law or otherwise, relating to the Goods or ancilldry Serviges, ncluding
the quality of the Goods or ancillary Services or any materials delivered pursyant to the

Agreement.
21.2  Neither Party excludes or limits liability to the other Party for:

a) death or personal injury caused by its negligemge, [inCiUding its employees’, agents’ or

Subcontractors’ negligence]; or
b) fraud.

21.3  Neither Party accepts liability for damage§ and claims, of @special, indirect or consequential nature
arising as a result of the performance or ron-perfofmance of the Agreement, provided that such
loss, damages or claims are ngt the direct res@lor the wilful acts or omissions and/or negligence
or of any event which could reasonably have been foreseen and avoided on the part of the other
Party. The phrase, “special, indireéorconsequential” is deemed to include economic loss, loss of
opportunity, losshef profit or revenue, and loss or damage in connection with claims against the
principal by third parties,

21.4  Nothig@ in this¢lause 21 shall be taken as limiting the liability of the Parties in respect of clauses
19 [Configéntiality/and 22 [Intellectual Property Rights).

22 INTELCECTUARL PROPERTY RIGHTS
22.1\ Titledo Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Supplier acknowledges that it has no claim of any
nature in and to the Confidential Information and Background Intellectual Property that is
proprietary to Transnet. For the avoidance of doubt, all the Supplier's Background

Intellectual Property shall remain vested in the Supplier.

b) Transnet shall grant to the Supplier an irrevocable, royalty free, non-exclusive licence to
use Transnet’s Background Intellectual Property only for the Permitted Purpose. This

licence shall not permit the Supplier to sub-license to other parties.

c) The Supplier shall grant to Transnet an irrevocable, royalty free, non-exclusive licence to
use the Supplier’s Background Intellectual Property for the Permitted Purpose. This licence

shall not permit Transnet to sub-license to other parties.




The Supplier shall grant Transnet access to the Supplier’s Background Intellectual Property
on terms which shall be bona fide negotiated between the Parties for the purpose of
commercially exploiting the Foreground Intellectual Property, to the extent that such

access is required.

22.2  Title to Intellectual Property

22.3

a)

b)

d)

e)

All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Supplier, its researchers, agents and employees shall vest in Transnet
and the Supplier acknowledges that it has no claim of any nature in and to the Foregro@ad
Intellectual Property. The Supplier shall not at any time during or after the termination or
cancellation of the Agreement dispute the validity or enforceability of suchmbcregrotind
Intellectual Property, or cause to be done any act or anything contesting or ify any way.
impairing or tending to impair any part of that right, title and ifiterest t@hanyleof the

Foreground Intellectual Property and shall not counsel or assist any person to d@'so.

Transnet shall be entitled to seek protection in respectlof the Fore@mewrnd Intellectual
Property anywhere in the world as it shall decide ig its oWn absolute discretion and the
Supplier shall reasonably assist Transnet in all@ining andWUmaintaining protection of the

Foreground Intellectual Property.

Where the Foreground Inteilectual Propeity wasiCreated by the Supplier or its researchers,
agents and employees and whefe Transngt eleets not to exercise its option to seek
protection or decides to discontinue thel financial support of the prosecution or
maintenance of any sugh protection; hraashet shall notify the Supplier who shall have the
right of first refusal to file or contintie prosecution or maintain any such applications and to

maintain any pfetection issuing o the Foreground Intellectual Property.

No considerationshali be paid by Transnet to the Supplier for the assignment of any
Foreground, Intéliectual Property from the Supplier to Transnet, over and above the sums
payablejin tekrms of the Agreement. The Supplier undertakes to sign all documents and do
all dhings asimay be necessary to effect, record and perfect the assignment of the

Foregradhd Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld], the Supplier shall
under no circumstances be entitled as of right, or to claim the right, to use Transnet's

Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of

Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively

owned by Transnet. The Supplier shall disclose promptly to Transnet all such improvements,

developments, adaptations and/or modifications, inventions or discoveries. The Supplier hereby

undertakes to sign all documents and do all things as may be necessary to effect, record and

perfect the assignment of such improvements, developments, adaptations and/or modifications,

inventions or discoveries to Transnet and the Supplier shall reasonably assist Transnet in
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attaining, maintaining or documenting ownership and/or protection of the improved Foreground

Intellectual Property.

22.4 Unauthorised Use of Confidential Information

The Supplier shall not authorise any party to act on or use in any way any Confidential

Information belonging to Transnet whether or not such party is aware of such Confidential

Information, and shall promptly notify Transnet of the information if it becomes aware of any

party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so actingg
22.5 Unauthorised Use of Intellectual Property

a) The Supplier agrees to notify Transnet in writing of any conflicting uses of, arid applications
of registrations of Patents, Designs and Trade Marks or any act of inffimgernant, unfair
competition or passing off involving the Intellectual Property of fransnet ofzwhich the
Supplier acquires knowledge and Transnet shall have the right, @ its own option, to
proceed against any party infringing its Intellectual Property.

b) 1t shall be within the sole and absolute discretion ofdlif@nsnet to determine what steps shall
be taken against the infringer and the Suppliér<shall co-operate fully with Transnet, at
Transnet’s cost, in whatever measure inclliding lega!l action to bring any infringement of
illegal use to an end.

<) The Supplier shall cooperate to provide TransnetPromptly with all relevant ascertainable
facts.

d) If proceedings are comimenced by, Transnet alone, Transnet shall be responsible for all
expenses but shall belentitled g all damages or other award arising out of such
proceedings. If\proceedings®are commenced by both Parties, both Parties will be
responsiblefer theyexpenses and both Parties shall be entitled to damages or other award
arising, out'of proceedings.

NON-WAIVER

2341 “Railure or negiéct by either Party, at any time, to enforce any of the provisions of the Agreement,
shall notif any manner be construed to be a waiver of any of that Party's rights in that regard
and interms of the Agreement.

2329 such failure or neglect shall not in any manner affect the continued, unaltered validity of the

Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

25.1

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such

dispute arising.
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25.3

25.4

25.5

25.6

ADDRESSES FOR NOTICES

26.1

26.2

26.3

If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.
This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim

at any such proceedings that it is not bound by this clause 25.

This clause 25 is severable from the rest of the Agreement and shall remain in effect eve
Agreement is terminated for any reason.

This clause 25 shall not preclude either Party from seeking urgent relief in a

jurisdiction, where grounds for urgency exist.

The Parties to the Agreement select the physical address csimile numbers, as detailed

hereafter, as their respective addresses for giving or ice provided for or required
in terms of the Agreement, provided that either be entitied to substitute such other

address or facsimile number, as may be, by wiitten o the other:

a) Transnet

(

) For legal notices;

ax No. [#]

Attention: Legal Department

(i) rcial notices: [e]
Fax No. [e]
Attention: [e]

upp

legal notices: [e]
Fax No. [e]
Attention: [#]
(ii) For commercial notices: [e]
Fax No. [e]
Attention: [e]
Any notice shall be addressed to a Party at its physical address, or delivered by hand, or sent by
facsimile.
Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or

b) if sent by facsimile, on the date and time of sending of such facsimile, as evidenced by a

facsimile confirmation printout, provided that such notice shall be confirmed by prepaid
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registered post on the date of dispatch of such facsimile, or, should no postal facilities be

available on that date, on the next Business Day.

WHOLE AND ONLY AGREEMENT

27.1  The Parties hereby confirm that the Agreement constitutes the whole and only agreement
between them with regard to the subject matter of the Agreement.

27.2 The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatsoever between them, with regard to the subject matter dealt with

in the Agreement, any annexures appended hereto and the Schedule of Requirements.

AMENDMENT AND CHANGE CONTROL
Any amendment or change of any nature made to the Agreement and the Sched
thereof shall only be valid if it is in writing, signed by both Parties and added tg

addendum hereto.

GENERAL

29.1 Governing Law

The Agreement is exclusively governed by and €
Republic of South Africa and is subject to jusisdiction of the courts of the Republic of South
Africa.

29.2 Change of Law

wathanti r other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 [ Dispute Resolutior} above.
29. ounterparts

The Agreement may be signed in any number of counterparts, all of which taken together shall
constitute one and the same instrument. Either Party may enter into the Agreement by signing

any such counterpart.
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