TRANSNED

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD
Registration Number 1990/000900/30
Thereinafter referred to as Transnet] V

REQUEST FOR QUOTATION [RFQQ s& DO700 (DNR 12134)

FOR THE SUPPLY OF: HIR@) TABLE TOILET — 24 MONTHS
BAN

REQUIRED AT:

11 OCTOBER 2013
17 OCTOBER 2013 / 09:00
100 EEL RCAD, BAYHEAD

CLOSING DATE: 24 OCTOBER 2013
CLOSING TIME: 13:00



Section 1

NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [COURIER / HAND DELIVER TO TENDER BOX]

CLOSING VENUE: [TENDER BOX ALLOCATED AT THE CHAIRPERSOM TRANSNET FREIGHT RAIL

ACQUISITION COUNCIL GROUND FLOOR, INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN,
JOHANNESBURG]

'\

Responses to this RFQ [Quotations] must not include documents or refe e relating to any other

1 Responses to RFQ

quotation or proposal. Any additional conditions must be embodied 8§ aaccgmpanying letter,

2 Broad-Based Black Economic Empowerment {B-BBE

]

Transnet fully endorses and supports the Government's ased Black Economic Empowerment

Programme: and it would therefore prefer to do s with local business enterprises who share these

W

same values, Transnet will accordingly allq@ pref@rence” to companies who provide a B-BBEE

Yerification Certificate. All procurement t ys will be evaluated accordingly.

2.1 B-BBEE Scorecard and Raffing

As prescribed in terms,of tPreffrential Procurement Policy Framework Act (PPPFA), Act 5 of

2000 and its Regu! espondents are to note the following:

be allggal 0 pyints, dependent on the value of the Services

s Proposals luated on price which will be allocated 80 points and preference which will

o The /2 eference point system appiies where the acquisition of the Services will be less

tha 000G 000.G0.
- e 80/20 preference point system is stipulated and all Bids received exceed R1 000 0600.00,

he RFP will be cancelled
\\ compliance with the Government Gazette No 34612, Neotice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:
a} Verification Agencies accredited by the South African National Accreditation System
[SANAS]; or
b) Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA], in
accordance with the approvat granted by the Department of Trade and Industry.
Enterprises will be rated by such agencies based on the following:

¢} Large Enterprises [i.e. annual turnover greater than R35 millionl:
e Rating level based on all seven elements of the B-BBEE scorecard
d)  Qualifying Smali Enterprises — QSE [i.e. annual turnover between RS million and R35 million]:

® Rating based on any four of the elements of the B-BBEE scorecard



e) Exempted Micro Enferprises — EME [ie. annual turnover less than R5 million]:
In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME.

e Automatic rating of B-BBEE Level 4 irrespective of race or ownership

« Black ownership greater than 50% or Black Women ownership greater than 50%
automatically gualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate {which may be in the form

of a fetter} from an auditor or accounting officer or a certificate from a Verification Agency

accredited by SANAS. The certificate must confirm the cow“ny’s turnover, black

ownership / black female ownership and B-BBEE status level.

a detarfed scorecard as
in respect of EMES]

Respondents are required to furnish proof of the above (o Trgpsnet. fi.
stipuiated above in respect of Large Enterprises and Q5Es, or 3 M

Transnet will accordingly allocate a maximum of 20aREwNntYI®points in accordance with the
al’ Procurement Policy Framework Act

%)

(PPPFA), Act 5 of 2000 and its Regulations to ifje Res[™wfent’s final score based on an entity’s B-

BG/20 preference point system prescribed in the |

BBEE scorecard rating. /Refer Annexure A her details].

hich is valid as at the Closing Date of this RFP, wili
BEE.

N.B. Failure to submit a B-BBEE certific

result in a score of zero being allog

[Refer Section 3, Vendor Appiffation N, for Retumable Documents reqguired]

2.2 Further Recogniti eria

a) "L cognition Criteria (Current}
-ofblification criterion, certain minimum  requirements with regard o the

RRspoMent’s CURRENT B-BBEE status at the fime of submission of their bid must be met.

minimum requirements will be measured based on the extent to which the

espondent’s current black awnership, management contrel and employment equity meets

% or exceeds cerfain minimum targets. Please note that a Respondent’s ownership,

- management control and employment equity at the time of the submission of the bid, may
~ differ from that which is reflected in the B-BBEE scorecard. When claiming that the
inimum targets for FRC (Current} has been met, the Respendent must reflect his B-BBEE

status at the time of submitting the bid. Supporting documentation may be requested in

this regard. The minimum requirements for this RFP for FRC (Current) are stiputated in the

table below:



PREQUALIFICATION CRITERIA MINIMUM COMPLIANCE TARGET '
o TR 1 (%) AS A PERCENTAGE OF THE
Gl e e D LY _-ORGANISATION__:"E{' s
Further Recognition Criteria {Current):
Black Ownership 2%
Rlack Management Control 2%
Employment Fquity 1%

NB. Fanlure to achieve the minimum prequalification targets a//ocz:—rfez‘w FRC (Current) for any

one of the criteria listed above at the dosing date of this tender will reult in disqualification.

Note: Should a JV be envisaged, the principal Respondent js requi to submit the reguired

responses as indicated above. V

3 Communication

a)  Respondents are warned that a response w liable for disqualification should any attempt be

made by a Respondent either directly or ctiy W canvass any officer{s) or employee of Transnet

in respect of this RFQ between the gomigg

to the RFQ to the following TrQnsnet gmployee:

te and the date of the award of the business.

b) A Respondent may, however, hsing date and time, direct any written enquiries relating

)

p MIABINDE on any matter relating to its RFQ response:

a 011 54494306
tac.secretariat@transnet.net
oMvrefundable tender fee of 150.00 (inclusive of Vat) is applicable per tender.
S pWyment is to be made to Transnet Freight Rail, Standard Bank Account number

203158598, Branch code 004805. The deposit slip must reflect SCS DO700 (DNR 12134)

and the Company Name. Receipts to be presented prior to collection of the tender/s

4 Tax Clearance
The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission wil! result in disquakification.

5 VAT Registration
The valid VAT registration number must be stated here: [if applicable].
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Legal Compliance

The successful Respondent shalt be in full and complete compliance with any and all applicable national

and local laws and regulations.

Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT.
Prices Subject to Confirmation \
Prices quoted which are subject to confirmation will not be considere

Negotiations N
Transnet reserves the right to undertake post-tender ng @ with selected Respondents or any

number of short-listed Respondents.

Binding Offer

Any Quotation furnished pursuant to this shall be deemed to be an offer. Any exceptions to this

statement must be clearly and specifiggl @ d.

Disclaimers

Transnet is not committed course of action as a result of its issuance of this RFQ and/or its receipt

of a Quotation in res i, PRRase note that Transnet reserves the right to:

service(s) and request Respondents to re-bid on any changes;

hich does not conform to instructions and specifications which are detailed

ify Quotations submitted after the stated submission deadling;
Fsarily accept the lowest priced Quotation;
cject all Quotations, if it so decides;
place an order in connection with this Quotation at any time after the RFQ's closing date;
® award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;
a split the award of the order/s between more than one Supplier/Service Provider; or

@ make no award at all.

In addition, Transnet reserves the right to exciude any Respondent from the bidding process who has
been convidted of a serious breach of law during the preceding 5 [five] years, including but not limited to
hreaches of the Competition Act 89 of 1998. Respondents are required to indicate below whether or not

they have been found guilty of a serious breach of law during the past 5 [five] years:
1I/We do hereby certify that J/we

fave/have not beap found guilty during the preceding 5 [five] vears of a serious breach of law,

including but net limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
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other administrative body. The type of breach that the Respondent is required io
disclose excludes relatively minor offences or misdemeanours, e.q. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, Ijwe acknowledge that Transpet SOC Lid reserves the right to gxclude any Respondent
from the bidding process, should that person ar entity have been found guil &C a serious breach of law,

tribunal or reguiatory obligation.

Respondent’s Samples

Only in cases when the Respondent submits a sample(s)

the sampie(s) must be endorsed with the RFQ number a

deadline date to the following addressee: N/A !
Evaluation Criteria

Transnet will utilise the following criter Lssarily in this order] in choosing a Supplier/Service

Provider, if 50 required:
e Administrative responsiveness QCompgieteness of response and returnable documents

- Prequalification criteria, if any, must be met

e Substantive responsivene
® Technical threshaol »: Compliance to specification / quality, previous performance,
delivery lead-tiic

@ Weighted ua sed on 80/20 preference point system:

- ricitle anSyrice basis ffirm] - whilst not the sole factor for consideration, competitive pricing
ali level of unconditional discounts® will be critical

snet will utilise the following formula in its evaluation of Price:
Fr— Py’
PS =80 {1 -~
S

Where:

Ps = Score for the Bid under consideration
Pr = Price of Bid under consideration
Pmin = Price of lowest acceptable Bid

- B-BBEE status of company

! Only unconditional discounts will be laken info account during svaluation. A discount which has been offered
conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is

effected.
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution

in accordance with the table below: \\
B-BBEE Status Level Mumber of points
of Contributor {B0/20 system)
i 20
2 18
3 16
4 12
5
&
7 4 -
8 2z
Noh~compliant 0
contributor
Validity Period
Transnet desires a vl d of 90 [ninetyl days from the closing date of this RFQ.
This RFQ is vali I8 .
Bankin i
BARNK:

N / CODE:
T HOLDER:

COUNT NUMBER:

Company Registration

Registration number of company / C.C.

Registered name of company / C.C.

Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

ves. |no
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Returnable Documents

Returnabie Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a)

Respondents are required to submit with their Quotations the Returnable Documents, as detailed

below.

Failure to provide aff these Returnable Documents may resuft fn 3 Respondent’s
disgualification. Respondents are therefore urged fo ensure that glf these Documents

are refurned with their Quofations.

Alf Sections, as indicated in the footer of each page, must be signed Aamped and dated by the

Respondent. Flease confirm submission of these mandatory Retur ocuments by so indicating

[Yes or No] in the table below:

Submitted
[Yes or
No]

Returnable Documen
SECTION 1 : Notice to Bidders

- Valid B-BBEE Verification Certificate & W ge Enterprises and QSEs]
Note: failure to provide a vali erification Certificate at the closing
date and time of the tender il ré n an automatic score of zere being
aliocated for B-BBEE scorecar

SECTION 2

SECTION 3:

» Original valid Tax Clearance Certificate [Consortia / Joint  Ventures / Sub-
contractors must submit a separate Tax Clearance Certificate for each party]




Section 2

QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Scheduie below, in accordance

with the conditions related thereto.

i/We agree to be bound by those terms and conditions in:

the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [available on

requesti; and

any other standard or special conditions mentioned and/or embodied in this “uest for Quotation.

I/We accept that unless Transnet should otherwise decide and so inform me this Quotation [and, if
any, its covering letter and any subsequent exchange of correshgn®goce® together with Transnet's

acceptance thereof shall constitute a binding contract between d mejus.

1/We further agree that if, after Ifwe have been notifigd oneptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the delk ad-time quoted, Transnet may, without prejudice
el {

to any other legal remedy which it may hav order and recover from me/us any expenses

incurred by Transnet in calling for Quotat and/or having to accept any less favourable offer.
rice Schedule

I/We guote as follows for thegoods ired, on a “delivered nominated destination” basis, excluding

...... . RPETSEE IR e g Total finy
Unit of Quaﬁ'ﬁ:ity" ‘Unit Prn_ce  Price
. _ :.Measure sy (ZAR) (ZAR) -
(ROFER SUPPLIED SPECS) EACH i '
Delivery Lead-Time from date of purchase order: [days/weeks]

Motes to Pricing:
a) Al Prices must be quoted in South African Rand, exclusive of VAT

bY  To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

¢)  Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s) in the final evaiuation stage if offered on an unconditional basis.



TRANDSNED

SPECFICATIONS FOR PORTABLE TOILET

To be fitted with the following:

e Chemical Flush mechanism

s Ventilation

e Mirror V
¢ Toilet Roll Holder

e Hand Wash Basin

& Liguid Soap Dispenser

» Paper towel dispenser

s Lighting Q
s locking Mechanism O

Reguirements:
e To be cleaned minimumgfc ek
e Supplier to provide rguicOngsite services

» Chemicals to be % n being cleaned

e Toillet musth e air accessible / friendly

» Toilet mu %d Environmentally friendly

¢ Toilet rm to all local municipality bi-laws

s Anegg ed Waste transport vehicle to be utilised for waste removal
o W?ste tove legally disposed in compliance to Municipality regulations

e Waste disposal certificate/s to available for auditing purposes / requirements

insnet SOC Lid 15 Girton RE Private Bag x47
istration Number Inyanda 2 Johannesburg
10/006900/30 Parktown South Africa, 2000
Johanneshurg T +27 11 544 9500
2193 F+27 11 544 9597
nsnet Freight Rail is an Autherised Financial Services Provider FSP 18828 winanw.transnetfreightrail-tir.net

xctors: ME Mkwanazi {Chairman) B Molefe* {Group Chief Exccutive) MA Fanucehi Y Forbes HD Garendam NP Mnxasana N Moola NR ijeke IM Sharma 18
sana E Tshabalala DU Tshepe A Singht' (Group Chief Finandial Officer)
cutive

Ap Company Secrctary: ANC Ceba



BRIEFING CERTIFICATE

RFQ: $CS DO700 (DNR 12134)

HIRE OF PORTABLE TOLLET — 24 MONTHS

INFORMATION SESSION

RFQ SITE / BRIFFING MEETING \\

A COMPULSORY SITE / BRIEFING MEETING WILL BE HELD A@ LOWING VENUE

VENUE: 100 EEL ROAD, BAYHEAD, DURBAN

TIME: £69:00 O
DATE: 17 OCTOBER 2013 *

The Site / Briefing Meeting is compulsoa kes not attending are overlooked in the tender
award process. <

ATTENDANCE CERTIFICATE

This is to certify QX
Repres&

@g ! Qve today attended the Tender briefing in respect of the proposed:

TRANSNET REPRESENTATIVE TENDERERS REPRESENTATIVE

DATE:

VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE SITE / BRIEFING MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS.



Transnet Supplier Declaration/Application

The Financial Direclor or Company Secretary

Annexure 131

Transnet Vendor Management has received a request to load your company on {o the Transnet vendor daiabase.
Please furnish us with the following t¢ enable us {0 process this request:

1. Complete the "Supplier Declaration Form” {SDF) on page 2 of this letter

2. Original cancelled cheque OR letter from Lhe bank verifying banking details (with bank stamp)

3. Certified copy of Identity document of Shareholders/Directors/Members {where applicable)

4, Certified copy of cerlificate of incorporation, CM28 / CM3 (name change)

5. Certified copy of share Ceriificates of Shareholders, CK1/ CK2 (if CC)

6. A letter with the company’s letterhead confirming physical and posial addresses \(\

7. Original or certified copy of SARS Tax Clearance certificate and Vat registration &ritficate

8. A signed letter from the Auditor / Accountant confirming most recent annual ver and perceniage black
ownership in the company ANDIOR BBBEE certificale and detailed scorecar m an accredited raling
agency (SANAS member).

NB: « Failure to submit the above documentation will delay the vendd SN TR O0Cess.
= Where applicable, the respective Transnel business unit proce sgigg Wir application may request further
information from you. E.q. proof of an existence of a Service/| oW Wrifract befween your business and
the respeclive Transnel business unil elc.

IMPORTANT NOTES:

a} if your annual turnover s less than R5 milli in terms of the DT codes, you are classified as an
Exempted Micro Enterprise (EME). If you is classified as an EME, please include in your
submission, a signed letter from your Aygl Iuntant confirming your company’s most recent annual
turnover s less than R5 million and ffercerMygaddl black ownership and black female ownership in the
comgany AND/OR BBBEE certificategand tailed scorecard from an accredied rating agency (e.g.
permanent SANAS Member), shogd you u will be able to attain a better BBBEE score.

b} if your annual turnover is b R5 millign and R35million, then in terms of the DTI codes, you are
classified as a2 Qualifying ise (QSE) and you claim a specilic BBBEE level based on any 4 of the
7 elements of the BBB d, please include your BEE certficate in your submission as confirmation
of your stalus.

NB: BBBEL cert etailed scorecard should be obtained from an accrediled raling agency
{e.g permanent SAQA nber).
c) r is in excess of R35million, then in terms of the DTI codes, you are classified as a

include your BEE certificate in your submission as confirmation of your stalus.
rificate and detailed scorecard should be obizined from an accredited raling agency
nt SANAS Member).

d \T void PAYE tax being automatically deducted from any invoices received from you, you must aiso

)

f)

contatt the Transnet person who iedged this request on your behalf, so as o be correctly classified in terms of
Tax legislation.

Unfortunately, No payments can be made to g vendor until the vendor has been registered, and no vendor
can be registered until the vendor application form, together with its supporting documentation, has been
received and processed.

Please return the completed Supplier Declaration Form {SDF) together with the required supporting
documents mentioned above to the Transnet Official who is intending to procure your company’s
services/products in order that he/she should complete and Internal Transnet Departmental
Questionnaire before referring the matter to the appropriate Transnet Vendor Master Office.

Regards,
Transnet Vendor/Supplier Management [please substitute this with your relevant Transnet department
before sending this docurnent out]

THEAMENED




Supplier Declaration Form
Company Trading Name h

Annexure D2

TRANGNELD

Company Registered Name

Company Regisiration Number Or 1D Number If A Sole Proprietor J

Form of entity I cC Trust Pty Ltd

l Limited | Partnership | Sole Proprietor

VAT number (if registered)

Company Telephone Number

Company Fax Number

Company E-Mail Address

Company Website Address

Bank Name

Bank Account Number

Postal

Address

“Physical

Address

Comtact Person

Designation

Telephone
Email

Annuat Turnover Range {Last Financial Year)

R5-35 million

= R35 million

Does Your Company Provide
Area Of Delivery '

Services

Both

Provincial

Local N

Public

Private

is Your Company A Public Or Private Enily
Does Your Campany Have A Tax Dirggli

r IRP30 Certificate

Yes

No

Main Product Or Service Supplied &

ionery/Consuifing)

BEE Ownership Details

’ . % Disabled /
% Black Ownership 'i%mzrsph?;sm 8
Yes No
E status (Level 1169/ Unknown)

the firm employ Permanent | Part time
Duly Authorised To Sign For And On Behalf Of Firm / Organisation
Name ..~ Designation -~
Signature Date '
Stamp And Signature Of Commissioner Of Oath - _
Name Daie
Signature Telephone No.

NE: Please return the completed Supplier Declaration Form (SDF) together with the required supporting
documents mentioned above to the Transnet Official who is intending to procure your company’s

services/products.




TRANSMNETD

NON-DISCLOSURE AGREEMENT

entered into by and between

TRANSNET SOC LTD :$

Registration Number 1990/000900/30

and Q
Registration Number
RFQ Numb %}0 (DNR 12134)
\Q




Non-Disclosure Agreement
Transnet RFP No 5CS DO700 {DNR 12134)

TABLE OF CONTENTS
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Page 2 of 6

Date & Company Stamp



Non-Discdosure Agreement Page 3 of &
Transnel RFP No SCS D0700 {(DNR 12134}

THIS AGREEMENT is made between

Transnet SOC Lid [Transnet] [Registration No. 1990/000900/30]

Whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,
and

[the Company] [Registration No ]

T\

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [a ‘M} and it is envisaged that
each party may from time to time receive Information o the other in respect thereof. In
consideration of each party making available to the other brimation, the parties jointly agree that
any dealings between them shalf be subject to thg terms and conditions of this Agreement which

themselves will be subject to the parameters o ccument.

IT IS HEREBY AGREED O

i INTERPRETATION
In this Agreement;

1.1 Agents mean

contractors, member;

1.2 Bid or [s) ent means Transnet’s Request for Information [RFI] Request for Proposal

t for Quotation [RFQ], as the case may be;

L3 dential Information means any information or other data relating to one party (the

e ing Party) and/or the business carried on or proposed or intended to be carried on by
that party and which is made available for the purposes of the Bid to the other party (the
N, Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutes following oral disclosure and any other information otherwise made availabie by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information

which:

a) is publicly available at the time of its disclosure or becomes publicly available (other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or

b} was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as fo its use or

disclasure prior to its being so disclosed; or

Respondent’s Signature Date & Company Stamp
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C} following such disclosure, becomes available to the Receiving Party or its Agents {as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, without limitation, any
information relating to systems, operations, plans, intentions, market ‘podunities, know-how,
trade secrets and business affairs whether in writing, conveyed orflly® or by machine-readable

medium.

2 CONFIDENTIAL INFORMATION V

2.1 All Confidential Information given by one party 10 thyg ent {the Disclosing Party) to the

4%
@ the Receiving Party as secret and

confidential and will not, without the DiscloSing Pariy's written consent, directly or indirectly
communicate or disclese (whether i:q orally or in any other manner) Confidential
n

other party {the Receiving Party) will be tred

Information to any other person other accordance with the terms of this Agreement.

S

and commercial discussionsfibetw

2.2 The Receiving Party will anly usd ential Information for the sole purpose of technical
e parties in relation to the Bid or for the subsequent

performance of any congract the parties in relation to the Bid.

2.3 Notwithstanding cla above, the Receiving Party may disclose Confidential Information:

of ents who strictly need to know the Confidential Information for the sole
pu@osNGet gt in dause 2.7 above, provided that the Receiving Party shall ensure that
h s are made aware prior to the disclosure of any part of the Confidential
mation that the same is confidential and that they owe a duty of confidence to the
isclosing Party. The Receiving Party shall at all times remain liable for any actions of such

Agents that would constitute a breach of this Agreement; or

) to the extent required by law or the rules of any applicable regulatory authority, subject to
& clause 2.4 below,

2.4 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such

requirement.,

2.5  In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable

nolify the Disclosing Party of such event and if requested take such steps (including the institution

Respondent’s Signature Date & Company Stamp
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of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to

prevent further unauthorised copying, disclosure or use.

2.6 Al Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Informaticn whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Infarmation and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied t ‘16 Disclesing Party upon
request, of the Confidential Information provided and any copie thereof and, so far as is

reasonably practicabie, of the location of such Confidential In ation altd any copies thereof.

3.3 The Company shall, within 7 (seven) days of receipt of i and from Transnet:
aj return all written Confidential Information (i copies); and

b) expunge or destroy any Confidential [pform om any computer, word processor or

other device whatscever into whic s copied, read or programmed by the Company or

on its behalf.

3.4  The Company shall on request ificate signed by a director as to its full compliance

with the requirements of ¢la

4 ANNOUNCEMENTS

4.3 Neither party wi permit to be made any announcement or disclosure of its prospective

interest in t t the prior written consent of the other party.
4.2  Neither I Make use of the other party’'s name or any information acquired through its

dealingsQith cther party for publicity or markeling purposes without the prior written consent

party.
5
a e Mhigations of each party and its Agents under this Agreement shall survive the termination of any
& iscussions or pegotiations between the parties regarding the Bid and continue thereafter for a period of

5 {five) years.

& PRINCIPAL

Each party confirms that it is acting as principal and nct as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.
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8 PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shali procure that its personnel
shall observe the provisions of such Act {as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

8.2 The Receiving Party warranis that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful processing of data relating to

the Bid and against accidental foss or destruction of, or damage to such data held or processed by

'\

them.

9 GENERAL
S.1  Neither party may assign the benefit of this Agreement, or g y@h reunder, except with the
3

prior written consent of the other, save that Transnet \ 15 Agreement at any time to

any member of the Transnet Group.
9.2 Ne fallure or delay in exercising any right, power or @ under this Agreement will operate as
a waiver of it, nor will any single or partial §ercise of i preclude any further exercise or the

exercise of any right, power or privileg r Agreement or otherwise.

9.3  The provisicns of this Agreement gj everable in the event that any of its orovisions are held

o or)

unenforceable, and the refaining Wovisions shall remain enforceable to the fullest extent

by a court of competent jurisgj her applicable authority to be invalid, void or otherwise

permitted by law.

9.4  This Agreement ma e modified by a written agreement duly signed by persons authorised
on behalf of
9.5 Nothing g{thi y ent shall constitute the creation of a partnership, joint venture or agency

betwee e ies.

9.6 ] ent will be governed by and construed in accordance with South African law and the
Qp jogPrevocably submit to the exclusive jurisdiction of the South African courts.
& 000000000
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i DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid or Bid Document{s) shall mean a reference to a Request for Proposal or Request for Quotaticn;
1.2 Respondent{s} shall mean a respondent/bidder to a Transnet Bid;

1.3 RFP shall mean Request for Proposal; \

1.4 RFQ shall mean Request for Queotation; \

1.5  RFX shall mean RFP and/or RFQ, as the case may be;

1.6 SBervices shall mean the services required by Transnet as specifiqg IMiLs BidDocument;

1.7 Service Provider shall mean the successful Respondent;

1.8  Tax Invoice shall mean the document as required by @ T the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

1.9 Transnet shall mean Transnet S0C Lid, a St ed Company; and

1.10 VAT shall mean Value-Added Tax charge ‘-@ ternds of the Value-Added Tax Act, 89 of 1991, as

may be amended from time to time,

2 GENERAL

All Bid Documents and subsequegt contMmi®and orders shall be subject to the following procedures as laid
down by Transnet and are ictly adhered to by any person or enterprise or company responding to
this RFX.

3 LODGING OF O 75

31 ereinafter include reference to an RFP or RFQ, shall be lodged with Transnet no
losing date and time specified for the receipt thereof, in accordance with the directions
Bid Documents.
all be transmitted in a sealed envelope and placed in the tender box at a venue stipulated in
o e Bid Documents with the Bid number and subject endorsed on the left hand bottom corner of the
~ envelope.

3.3 The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS
4.1 Where speciai forms are issued by Transnet for the submission of Bids, Respondents are required to
submil their Bids by completion of the appropriate sections on such official forms and not on office
stationery bearing their own terms and conditions of coniract; non-compliance with this conditions
may result in the rejection of a Bid.
4.2 Respendents must note that the original Bid forms must be completed for submission and not a

reprocessed facsimile thereof, Only if insufficient space has been allocated to a particular respense

Respondent’s Signature Date & Company Stamp
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may a Respondent submit additional information under separate cover using the Company's

letterhead and duly cross-referenced in the RFX.

5 RAISING OF A CHARGE FOR PLANS, SPECEFICATIONS AND BID FORMS

5.1

52

B DEFAULTS BY RESPONDENTS

G.1

6.2

A non-refundable charge may be raised for Bid Documents, depending on the administrative cost of
preparing and issuing the Bid Document,

If any of the drawings or specifications referred to in Bid Documents are the official publications of
recognised standardising bodies, copies of such drawings and specificati ‘ hall be acquired by

Respondents at their own expense.

If the Respandent, after it has been notified of the acceptanc
a) enter into a formal contract when called upo

Documents), within such period as Transnet may
b} accept an order in ferms of the Bid; or

) when called upon to do so, furnis @ sfacto® security of the fulfilment of the contract in

terms of clause 15 /Securities)

Transnet may, in any such cas @ ejudice to any other legal remedy which it may have,

or, if § Is necessary to do so, call for Bids afresh, and may recover

proceed to accept any other B
from the defaulting Respdgdent dditional expense incurred by it in calling for new offers or in

accepting a higher offi

If any Respondgff, s submitted a Bid and/or concluded a contract with Transnet [hereinafter
referred to Sepyice Provider], or in the capacity of agent or subcontractor whe has been

associate Vi CRgUCIPBIA or conlract:

a) hdrawn such Bid after the advertised date and hour for the receipt of Bids; or
b hag, after having been notified of the acceptance of its Bid, failed or refused to sign a contract

% hen calied upon to do so in terms of any condition forming part of the Bid Documents; or
has carried out any contract resulting from such Bid in an unsatisfactory manner or has

breached any condition of such contract; or
dy has offered, promised or given a bribe in relation to the obtaining or the execution of such
contract; or

e} has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or persorn; or

) has made any incorrect statement in the affidavit or certificate referred to in clause 12 fFormal
Notification Regarding Name of Successful Respondent] and is unable to prove to the

salisfaction of Transnet that

(i} it made the statement in good faith honestly believing it to be correct; and
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(it} before making such statement, it took aill reasonable steps to satisfy itself of ifs
correctness; ar
q) caused Transnet damage, or to incur costs in order to meet the Service Provider's
requirements which could not be recovered from the Service Provider;
then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
finciuding any directors] shall, subject to clause 6.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.
6.3  Any person or enterprise or company against whom a decisien has been gi n\mder the provisions of
clauses 6.2b), ©6.2d) or 6.2e) above, may make representations to ief Operating Officer of

Transnet Group, whose decision shalt be final.
64  Any disqualification {Blacklisting] imposed upon any person o =) company, may alsc apply

isqualified persons or enterprise or

to any other enterprise under the same or different nagpm
company [or associates thereof] and shall for avoidan§e bt also be applied to any agent or

employee of the person or enterprise or company @ncerne

7 CURRENCY

Prices or fees must be guoted in the currg Republic of South Africa [ZAR] in respect of local

Services. Prices or fees in any other cy e rejected by Transnet save where such price is quoted

by a foreign Respondent.

stipulated b
arise a
Proy
espondent who desires to avail itself of the aforementioned facility must at the time of bidding
o roish the information called for in the clause "£Exchange and Remittance' of the Bid Documents and
~ also furnish full details of the principals or service providers to whom payment is to be made.

8.2  The Service Provider shail at its own cost cbtain forward exchange cover on foreign currency to
protect itself against any currency rate fluctuation risks for the duration of any resulting contract or
order. Transnet will NOT accept any fluctuations in the rate of exchange at the time when paymenls
are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price under dause 8.2

above, if the increase in price arises after the date on which the Services were to be completed, as set out in

the order and/or contract, or any subseguent agreement between the parties,

9 ACCEPTANCE OF BID

9.1 Transnet does not bind itself to accept the lowest or any Bid.

Resporrdent’s Slgnature Date & Company Stamp
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9.2 Transnet reserves the right to accept any Bid in whole or in part.

9.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and the Standard Terms and Conditions of Contract [Form ST&C ~ Services] and any schedule of

“Special Conditions” or atherwise which form part of the Bid Documents,

9.4 Where the Respondent has been informed by Transnel per facsimile message or email of the

acceptance of its Bid, the acknowledgement of the receipt transmitted shall be regarded as proof of

The law of the Republic of South Africa shall govern the contract createdaby the a tance of a Bid. The

delivery to the Respondent.

10 LAW GOVERNING CONTRACT

domicilium citandi et executandi shall be a place in the Republic of {NATE® to be specified by the

Respondent in its Bid at which alt legal documents may be served spondent who shall agree to
submit to the jurisdiction of the courts of the Republic of A foreign Respondent shall,
therefore, state in its Bid the name of its authotised represen the Republic of South Africa who is
empowered to sign any contract which may be entered inf in the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract,

i1 IDENTIFICATION

If the Respondernit is a company, the ffl na e directors shalt be stated in the Bid. If the Respondent
is a close corporation, the full namesSgf theginembers shall be stated in the Bid. If the Respondent is a

partnership or an individual tradiry under a trade name, the full names of the partners or of such individual,

as the case may be, shall

12 FORMAL NOTIFL REGARDING NAME OF SUCCESSFUL RESPONDENT
In the case of BN s itted to the Secretary of an Acquisition Coundil, unsuccessful Respondents wiil be
formally I the names of successful Respondent(s) as soon as possible after the closing date for
receipt Bid in question,

13 SED COMMUNICATION ABQUT BIDS

\\ ere Bids are submitied fo the Secretary of an Acquisition Council, Respondents may at any time

communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a guestion affecting the subject of a Bid shall take place between
Respondents or other potential suppliers or any member of the Acquisition Council or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the notification of the
successful Respondent(s). A Bid, in respect of which any such unauthorised communication has occurred,

may be disqualified,

14 CONTRACT DOCUMENTS
14.1  The contract documents will comprise these General Bid Conditions and the Slandard Terms and
Conditions of Contract [Form ST&C — Services] and any schedule of “Speciat Conditions” or otherwise

which form part of the Bid Documents.
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14.2  These contract documents will constitute the confract between the parties upon receipt by the
Respondent of Transnet’s letter of acceptance / intent, subject to all additional amendments and/or

special conditions thereto as agreed to by the parties.

15  SECURITIES
15.1  The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a deed of
suretyship [Deed of Suretyship} furnished by an approved bank, buildé“ociety, insurance or
guarantee corporation carrying on business in South Africa.

152 The security may be appiied in whole or part al the discretion of Transnet 10nake good any loss ar

L or any parl thereof,

damage which Transnet may incur in consequence of a breach of 9§e
15.3  Such security, if reguired, shail be an amount which will be sti he Bid Documenis.
15.4 For the purpese of clause 15.1 ahove, Transnet wil @ a Wweed of Suretyship form to the
successtul Respondent for completion and no guagintee Wgggother form will be accepted. A copy
of such form will be supplied to Respondents est. For this purpose a Deed of Suretyship form

@

successful Respondent within 30 [thirg N om the date of the letter of acceptance. No payment

i)

Suretyship within the prescribgll time S, save where prior extension has been granted, entitles

will be provided which shall be completed eturMed to Transnet or a designated official by the

will be made until the form, duly is deliverad to Transnet. Failure to return the Deed of

Transnet without notice iggthe SENg ovider to cancel the contract with immediate effect.

155 Additional costs incur ransnet necessitated by reason of default on the part of the Service

Provider in relati

15 PRICES SUBJE MATION

Respendent must delete Services for which it has not tendered or for which the price or fee has been

included elsewhere in its Bid.

18  ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent o its Bid price(s) prior to the submission of its Bid Docurnents must
be done by deleting the incorrect figures and words where required and by inserting the correct figures and
words against the items/Services concerned. All such alterations must be initialled by the person whe signs
the Bid Documents. Failure to observe this requirement may result in the particular item{s) or Services

concerned being exciuded in the matter of the award of the business.
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9 VALUE-ADDED TAX

19.1  In respect of jocal Services, i.e. Services 1o be provided by a South African company, the prices or
fees quoted by the Respondent are fo be exclusive of VAT which must be shown separately at the

standard rate on the Service Provider's Tax Invoice.
18.2  In respect of Services to be provided by a foreign principal:

a) the invoicing by the Service Provider on behalf of its foreign principal represents a service

tk "commission” for the

rendered by the principal;

) the Service Provider's Tax Invoice(s) for the local portion only [ref

services rendered locally] must show the VAT separately

20 TERMS AND CONDITIONS OF BID

20,1 The Service Provider shall adhere to the Standard Ter ons of Contract as set ouf in

Form ST&C - Services, a copy of which is issued with 1 uments, together with any schedule

)

of “Special Conditions” or otherwise which form pa€ of the Documents.

20.2 Should the Respondent find any conditionsg table, it should indicate which conditions are

unaccepiable and offer alternatives by submission on a company letterhead.  Any such

submission shall be subject to reviey et’s Legal Counsel who shall determine whether the

proposed alternative(s) are acce 'rwise, as the case may be.

2% IMPORTANT NOTICE YO RESROND EGARDING PAYMENT

21.1  Method of Payment

a) The attegfon e Respondent is directed to dause 1G /invoices and FPayment] of Form

iceg, which sets out the cenditions of payment en which Bid price{s) shall be

ST&
ba%gd.
by ar, I addition to the aforegoing the Respondent is invited tc submit offers based on

alternative methods of payment and/or financing proposals.
e Respondent is required to give full particulars of the terms that will be applicable to its
alternative offer(s} and the financial merits thereof will be evaluated and iaken into
\\ consideration when the Bid is adjudicated.

) The Respondent must, therefore, in the first instance, tender strictly in accordance with clause
21.1a) above. Failure to comply with clause 21.1a) above may preciude a Bid from further
consideration.

NOTE: The successful Respondent [the Service Provider] shall, where applicable, be required to

furnish a guarantee covering any advance payments.

21.2  Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for payment within
a specific pericd are 1o note that the conditional pericd will be calculated as from the date of receipt
by Transnet of the Service Provider's month-end statement reflecting the relevant Tax Invoice(s) for

payment purposes, provided the conditions of the order or contract have been fulfilled and the Tax
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Invoice is correct in all respects as referred to in the contract or order. Incomplete and/or incorrect
Tax Invoices shali be returned and the conditionat period will be recalculated from the date of receipt

of the correct documentation.

22 PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service Provider for
the purpose of contract work shall be governed by the terms and conditions detailed in clause 12 of Form

ST&T - Services (Inteffectual Property Rights). \\

23 VISITS TO FOREIGN COUNTRIES

23.1 Respondents must furnish detaiis in a covering letter if it is con 'rweessary that employees of
Transnet should carry out inspection and/or review any opageb ces at the premises of the
preferred Respondent or its subcontractors overseas fj pose of a product demonsiration

and/or final accepiance or for any ofher reason.

23.2 If the Respondent considers overseas visits te be Recessary i must provide the fellowing information

in a covering letter in respect of each propogaghyv:

aj countries and places to be visited:

@ volved;

233 Transnet will make a ements with regard to booking of air journeys, hotel reservations,

b) number of employees and dis
c) number of man-days invg

) motivation for the Qi

transport to an W Nurts, places of inspection or demonstration, etc. and all expenses will be for
the accouni@f
23.4 Before a Wit ertaken, such as envisage in this clause 23, Transnet and the Respondent will
ag ing on the number of employees of Transnet that shouid undertake the visit and the

¢t of man-days involved in the visit,

ON BEHALF OF FOREIGN RESPONDENTS

Bids submitted by foreign principals may be forwarded direct by the principals to the Secretary of the

Acguisition Councll or to a designated official of Transnel according to whichever officer is specified in

the Bid Documents, or may be so forwarded on the princimal's behalf by its South African

representative or agent provided that written proof is submitted that such representative or agent has
been duly authorised fo act in that capadity by the principal. Failure to submit such authorisation by
the representative or agent shall disgualify the Bid.

24.2  When legally authorised to prepare and submit Bids on behalf of their principals not demiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such
principals and sign them on behalf of the latter.

24.3  South African representatives or agents of a successiul foreign Respondent must when so required

enter into a formal contract in the name of their principais and must sign such contract on behalf of

Respondenl’'s Signature Date & Company Stamp
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24.4

the latter. In every such case a legal Power of Attorney from their principals must be furnished to

Transnet by the South African representative or agents authorising them to enter into and sign such

contract,

a) Such Power of Afforney must comply with Government Notice No. 1160 of 27 June 1930 [and
any amendments thereto] - "Rudes of the Supreme Court of South Africa for the authentication

of documents executed outside the Republic for use within the Republic.”
b) The Power of Attorney must be signed by the principal under the same‘itle as used in the Bid
Documents. \

C) On arrivad within the Republic of South Africa this Power of is tc be completed in
ferms of Section 8(2) of the Stamp Dulies Act No. 77 of 196W ndment thereof.

gent includes matters of a

d} I a Power of Attorney held by the South African repr
generatl nature besides provision for the entering 4 igning of a contract with Transnet,

a certified copy thereof shouid be furnished.

e) The Power of Attorney must authorise the Sputh Afncan representative or agent to choose the
domiciffim citandf el execulandi as V| or in clause 26 [Addresses for Motices] of the
Standard Conditions of Contract, F &C - Services.

If payment is to be made in South 4 reign Supplier [i.e. the principal, or its South African

agent or representativej, musigfioti et in writing whether, for payment by electronic funds

transfer [EFT L

a) funds are to hgtraNgferred to the credit of the foreign Supplier's account at a bank in South

Africa, in name and branch of such bank shall be furnished; or
h} funds e travisferred to the credit of its South African agent or representative, in which

m nd branch of such bank shall be furnished.

of #he Respondent is directed to clause 15 above [Securities] regarding the provision of
e fulfilment of contracts and orders and the manner and form in which such security is

shed.

00000000
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1 INTRODUCTION

When an Agreement is entered into between Transnef SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, the Generai Bid Conditions, a Schedule of Reqguirements or Work
Order including such special conditions as may be applicable, and any terms in the associated Bid

Documents, exclusively govern the provision of Services by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such word Aphrases shall have the

meaning assigned thereto in this clause, except where the context clearly reagidis otherwise:

2.1  AFSA means the Arbitration Foundation of South Africa; »

2.2  Agreement means the Agreement and its associate |[eWand/or annexures and/or
appendices, including the Work Order(s), specifi the Services and such special

2.3 Background Intsllectual Prop E all Intellectual Property introduced and required by

either Party to give effect & ons under the Agreement owned in whole or in part by

or licensed to either Party heir gfiliates prior to the Commencement Date or developed after

the Commencement DRg otherwise pursuant te the Agreement;

24  Business Day

as proclai iNgso
25  {Lom 11l ate means | @], notwithstanding the signature date of the Agreement;

2.6 idegetial Information means any information or other data, whether in written, oral,

hic in any other form such as in documents, papers, memoranda, correspondence,

&
oks, reports, drawings, diagrams, discs, atticles, sampies, test resuits, profotypes, designs,
ns, formulae, patents, or inventor’s certificates, which a Party discioses or provides to the other
-, Paity [intentionally or unintentionally, or as a result of cne Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known te a Party, and

which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Patty;
b) the centents of the Agreement;
) private and personal details of employees or clients of the discicsing Party or any other

person where an cnus rests on the disciosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secrel;

e} information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;

natire Date & Company Slamp
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f) information relating to the past, present and future research and development of the

disclosing Party;

g} information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

) infformation contained in the software and associated matesial and docurmnentation

helonging to the disclosing Party;

i} technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes; \

iy Copyright works;

g] commercial, financial and marketing information;
1} data concerning architecture, demonstrations, too Ms, processes, machinery

and eguipment of the disclosing Party;

m} plans, designs, concepts, drawings, fu and technical requirements  and
specifications of the disclosing Party

n) information concerning faults or o0ds, equipment, hardware or software or the

incidence of such faults or defe

o} information concerning t ‘s Fees and / or costs of the disclosing Party or its

authorised Subcontr, ors, eir methods, practices or service performance levels

actuaily achieved;

Copyright means
concepts, com
und recordings, broadcasts, program carrying signals, published editions,

or cinematographic works of the copyright owner to do or to authorise the

eans any breach of the obligations of either Party [including but not limited to
ndaghenial breach or breach of a fundamental term] or any Default, act, omission, negligence or
ement of either Party, its employees, agents or Subcontractors in connection with or in
refation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverablels) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, madified or provided by the Service Provider in relation
to the Services;
Pesigns mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design inctuding designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;
Fee(s) shall mean the agreed Fees for the Services o be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time o time;
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2.12

2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.24

2.25

2.26

Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;

Inteliectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and alf
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, V\)rmation conceming
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and theSird Party Materials;

Parties mean the Parties to the Agreement together with tRgir sigharies, divisions, business

units, successors-in-title and thekr assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent apglicatio ce the latter have proceeded {o grant,

and includes a right granted for any inventi oducts or processes in ali fields of technology;

Permitled Purpose means any acti process to be undertaken or supervised by Personnel
or employees of one Party durigf (M of the Agreement, for which purpose authorised
disclosure of the other Party Information or InteHectual Property is a prerequisite in

order to enable such activitRor procgss to be accomplished;

Personnel means anypartner, employee, agent, consuitant, independent associate or supplier,
Subcontractor and f of such Subcontractor, or other authorised representative of either

Party;

Purch =y means official orders issued by an operating division of Transnet to the
ServicegPro or the provision of Services;
ervi

means {&], the Service(s) provided toc Transnet by the Service Provider, pursuant to

e k Order(s) in terms of the Agreement;

rvice Level Agreement or SLA means the processes, deliverables, key performance
indicators and performance standards relating to the Services to he provided by the Service
Provider;
Subconiract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees {o provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subconiract;

Service Provider Materials means all works of authorship, preducts and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques)
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense Lo Transnet,

and used by the Service Provider in the performance of the Services;
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2.27

2.28

2.29

2.30

2.31

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and technigues owned hy, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
toge, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax%‘, 89 of 1991, as may

be amended from time o time; and

Worle Order{s} means a detailed scope of work for a Servige required§y Transnet, including

timeframes, Deiiverable, Fees and costs for the supply of th e gPTransnet, which may be
appended to the Agreement from time to time.

3 INTERPRETATION O

3.1

3.2

3.3
3.4

15
4 @ SCOPE
5]

4.2

4.3

4.4

4.5

Clause headings in the Agreement are includedfor ease of reference only and do not form part of
the Agreement for the purposes of int HOMgr for any other purpose. No provision shall be

construed against or interpreted to_th dvantage of either Party hereto by reason of such

Party having or being deemed to cred or drafted such provision.

accepted meand

A referenc
A refegeniyto ral persons incorporates a reference to legal persons and vice versa.
efNce 1 a particular gender incorporates a reference to the other gender.

s Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controfled by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accerdance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).
Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated inte the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 /Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or

such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement and/or a Purchase Order, of where the Agreement is

Respun

.
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sitent on the matfer, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement hetween the Parties,

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accerdance with the timeframe(s} [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines defailed in the relevant schedule shall be extended by a perio(‘qual to the period of
that delay.

5 AUTHORITY OF PARTIES
Nothing in the Agreement will constitute or be deemed Npartﬁership between the

5.2

Parties, or constitute or be deemed to constitute t T agents or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the pRwer or ority to enter inte an agreement in the
name of the other; or give any warranty ntation or undertaking on the other's behalf; or
create any liability against the other @ d the other's credit in any way or for any purpose

whatsoever,

6 WARRANTIES

6.1

6.2

The Service Provider wgrrant nsnet that:

ay it has fuli ¢ nd authority to enter into and to perform the Agreement and that the

Agregffien ecuted by a duly authorised representatives of the Service Provider;

D) iNElischgrge its obligations under the Agreement and any annexure, appendix or

eretc with all due skill, care and diligence;

) Wil be solely responsible for the payment of remuneration arwd associated benefits, if
any, of its Personnel and for withholding and remitiing income tax for its Personnel in
conformance with any applicable laws and regutations;

d) it will procure licences for Transnet in respect of all Third Party Material detailed in the

Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes aof back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at s
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the refevant schedute and/or Work Order,

Respondent’s Sic
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6.5

6.6

6.7

6.9

6.10

Services [March 20121

The Service Provider warrants that for a peried of S0 [ninely] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider,

The Service Provider will remedy any defect within 30 [thirty] days of bei“oﬂﬁed of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem an om or caused by any

modification made by Transnet to the Deliverables, or any pa Without the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the any steps proposed by Transnet

pursuant to clause 6.5 above, including but not fimi My cost implications or any disruption

or delay in the performance of the Services. T& Parties agree that any changes to the Services,

including the charges for the Services or bies for delivery of the Services, will be agreed

in accordance with the change contr cedure, as set out in clause 28 [Amendment and
Change Controf]. O

The Service Provider warrangls that!

a) it has, using thg mosi G- ate software available, tested for [and deleted] all commonly

b)

The SeNice Pvider agrees that, in the event that a virus is found, it will at its own expense use
s e eavours to assist Transnet in reducing the effect of the virus and, particufarly in the
cnjghat a virus causes loss of operational efficiency or loss of data, to assist Transnet to the

e extent to mitigate such losses and to restore Transnet fo its original operating efficiency.

The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights [Section 14] in connection with the Agreement and shall procure that its
Personnel shall ohserve the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations undar the Agreement will be reduced to the greatest extent possibie, and that
the Service Provider shall ensure that it has appropriale, tested and documented recovery
arrangemants in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shal

thereby adhere [as applicable} to railway safety requirements and/or regulations. Permission for
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the engagement of a Subcontractor by the Service Provider [as applicable] shali be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations, The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisaticn.

TRANSNET'S OBLIGATIONS

7.1

7.2

8.1

Transnet undertakes to promptly comply with any reasonable reguest by the Service Provider for
information, incuding information concerning Transnet's operations and ar"vities, that relates to
the Services as may be necessary for the Service Provider to perfor Services, but for no
other purpose. However, Transnet's compliance with any request foug mation is subject to any

internal security ruies and requirements and subject to the chsqgvance by Wie Service Provider of
its confidentiality obligations under the Agreement. V

The Service Provider shall give Transnet reascnabl i ) y information it requires in

accordance with clause 7.1 above.

Subject to clause 13 [Service Providers PerQonnel], nsnet agrees to provide the Service

Provider or its Personnel such access 1o a its facilities as is necessary (o allow the Service

The Service Provider shall:

a) respord promp to all plaints and enguiries from Transnet;
b) inform Tgans wlediately of any dispute or complaint arising in relation to the provision
of 1 eyl
USRS

o)

siness in a professional manner that will reflect positively upon the Service

elating to the performance of the Services and keep such records for at least 5 ffive] years

oV nd the Service Provider's Services;
% full records clearly indicating all transactions concluded by the Service Provider

from the date of each such transaction;

e) obtain, and at all imes maintain in full force and effect, any and all licences, permits and
the like required under applicable faws for the provision of the Services and the conduct of

the business and activities of the Service Provider;

£ observe and ensure compliance with all requirements and obligations as set out in the
fabour and related legisiation of South Africa, inciuding the Occupational Health and Safety
Act, 85 of 1993;

aj comply with all applicabie environmental legisiation and regulations, and demcnstrate

sound environmental pelicies, management and performance; and

h) ensure the validity of all renewable certifications, including but not fimited fo its Tax
Clearance Certificate and B-BBEF Accreditation Certificate, for the duration of the
Agreement. Should the Service Provider fail to present Transnet with such renewais as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it

may have in terms of the Agreement, to terminate the Agreement forthwith without any
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hiability and without prejudice to any claims which Transnet may have for damages against

the Service Provider.

8.2 The Service Provider acknowledges and agrees that it shall at alf times:

a)
b}

D

render the Services and perform all its duties with honesty and integrity;

communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and 1o the required standards;

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meet a &}deadlines;

treat its own Personnel, as well as all Transnet’s offi mployees, agents and
consuitants, with fairness and courtesy and respect for tH human Myhts;
praclice and promote its own internal policies aingghat o ing and preventing unfair

discrimination [as further referred to in clause and Diversity];

treat all enguiries from Transnet in connectio » Services with courtesy and respond

to all enquiries promptly and efficienttyl Where The Service Provider is unable to comply

with the provisions of this clause, the ke Provider will advise Transnet of the delay and

2

when requested by T#nsn de clear and accurate information regarding the Service

the reasons therefor and will ransnet informed of progress made regarding the

enquiry;

Provider's own poli ang) procedures, excluding Know-How and other Confidential

Information, ex®pt where a non-disclosure undertaking has been enfered into between

t of interest to develop between its own interests [or the interests of any

5 r gMstomers] and the interests of Transnet;

1)) t a9t or offer, nor allow, induce or promote the acceptance or offering of any
uity, enticement, incentive or gift that could reascnably be regarded as bribery or an

K

m}

ttempt to otherwise exert undue influence over the recipient;

not mistead Transnet or its officers, employees and stakeholders, whether by act or
omission;

not otherwise act in an unethical manner or do anything which could reasonably be
expected to damage or tarnish Transnet’s reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provisicn of Services.

FEES AND EXPENSES

9.1 In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

9.2 Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any} set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].
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10 INVOICING AND PAYMENT

10.1

10.2

10.3

10.4

10.

Services (March 20171

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider alt reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a} are agreed by Transnet in advance;

2} are incurred in accordance with Transnet’s standard travet and expenses policies;
) are passed on Lo Transnet at cost with no administration fee; and

dy will only be reimbursed if supported by relevant receipts,

All Tax Invoices relating to Fees, out of pocket expenses and, if @oplicable, travel and
accommodation costs, will provide the detail for each of the Personnefcdrying out the Services
and incusring the expenses, and the Tax Invoice will, where iate, include VAT as a

separate item, V

Transnet shall pay the Service Provider the amount

Order, subject to the terms and conditions of tge AgroNg

Transnet shall pay such amounts to the S

undisputed become due and

terms of clause 10.4 below,

Ali Fees and other surf§g paya der the Agreement are exclusive of VAT, which wilt be payable

at the applicable ra
ed for in the Work Order(s) appended to the Agreement, Tax Invoices

ogether with a month-end statement. Payment against such month-end

e made by Transnet within 30 [thirty] days after date of receipt by Transnet of

ent together with all undisputed Tax Invoices and supporting documentation.

ere the payment of any Tax Invoice, or any part thereof which is not in dispute, is not made in
dance with this clause 10, the Service Provider shall be entitled to charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

period from the due date of payment until the cutstanding amount is paid.

11 FEE ADJUSTMENTS

111

1.2

113

Fees for Services rendered in terms of the Agreement shali be subject to review as indicated in
the Work Order{s) annaxed herefo from ime to time.

Mo less than 2 [two] months prior to any propesed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute resolution in accordance with

clause 25 of this Master Agreement [Dispute Resclufion],
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12 INTELLECTUAL PROPERTY RIGHTS

12.1

12.2

Title to Confidential Information

a)

b)

d)

a}

d)

that such access is required.
Title to Intellectual Property
B

Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
ciaim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service

Provider's Background Intellectual Property shall remain vested in the Service Provider.

Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet's Background Intellectual Property only fo\&e Permitted Purpose.

This license shalt not permit the Service Provider to sub-license tQQother parfies.

The Service Provider shall grant o Transnet an irrevggable, 1o free, non-exclusive
ficence to use the Service Providers Background Ing Mﬁpeﬁy for the Permitted

to other parties.

Purpose. This licence shall not permit Transnet fo s
The Service Provider shalt grant Transnet %\ e Service Provider's Background
Inteilectual Property on terms which shgli be 8 e negotiated between the Parties for

the purpose of commercially exploi e Foreground Intellectual Property, to the exient

All right, title and in o Foreground Intellectual Property prepared, conceived

or developed by the\gervice)Provider, its researchers, agents and employees shail vest in

Transnet and tRg Servi rovider acknowledges that it has no claim of any nature in and

nteliectual Property. The Service Provider shall not at any time during

erest to any of the Foreground Intellectual Property and shall not counse! or assist
any person to do se.

Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of

the Foreground Intellectuat Property.

Where the Foreground Intellectual Property was created by the Service Provider or its
researchers, agents and employees and where Transnet elecks not to exercise its option {o
seek protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shali notify the Service Provider who shall
have the right of first refusal to file or continue prosecutiors or maintain any such
applications and to mainigin any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and

above the sums payable in terms of the Agreement. The Service Provider undertakes to
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12.3

12.4

sign all documents and do all things as may be necessary to effect, record and perfect the

assignment of the Foreground Inteliectual Property to Transnet.

e) Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under ne circumstances be entitled as of right, or to claim the right, to use

Transnet’s Background Intellectual Property and/or Foreground Intellectusal Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or & ‘ting from the use of
Transnet’s Background Intellectual Property and/or Confidential Infornfation shalt be exclusively
owned by Transnet. The Service Provider shall disclose promp ¢ Transnet all such
improvements, developments, adaptations and/or modificaty invengions or discoveries. The
Service Provider hereby undertakes to sign ali decument ings as may be necessary

to effect, record and perfect the assignment of su ents, developments, adaptations

and/for modifications, inventions or discoveries L8 el and the Service Provider shall
reasonably assist Transnet in attaining, maintagning or documenting ownership and/for protection

of the improved Foreground Tntellectual

Unauthorised Use of Confidentig ation

The Service Provider shall not a party to act on or use in any way any Confidential
Information belonging to nsne ther or not such party is aware of such Confidential
Information, and shall promglly ify Transnet of the information if it becomes aware of any

party so acting, apd Rali provide Transnet the information with such assistance as Transnet

reasonably reqigres) snet’s cost and expense, to prevent such third party from so acting.

Unauthor@edise OWIntellectual Property

a) S Provider agrees to nofify Transnet in writing of any conflicting uses of, and
wli bons of registrations of Patents, Designs and Trade Marks or any act of

ingement, unfair competition or passing off involving the Intellectual Property of

Transnet of which the Setrvice Provider acquires knowledge and Transnet shall have the
% right, as its own option, 1o proceed against any party infringing its Intellectual Property.
b)

Tt shall he within the scle and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet's cost, in whatever measure including legal action to bring any infringement of
illegal use to an end.

C) The Service Provider shall cooperate ta provide Transnet promptly with ali relevant
ascerfainable facis.

d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other award

arising out of proceedings.
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SERVICE PROVIDER'S PERSONNEL

13.1

13.2

i3.3

13.4

13.5

14.2

14.3

The Service Provider's Personnel shali be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and empioyee shail arise
between Transnet and any Service Provider Personnel under any circumstances regardiess of the

degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any

other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable reguirements made
known to the Service Provider by Transnet concerning conduct at any T‘\;ﬂet premises or any
other premises upon which the Services are to be performed [including fut not limited to security
regulations, policy standards and codes of practice and health and s requirements]. The

Service Provider will ensure that such Personnel at all times laygul and proper manner in

@

resents a threat to confidentiality or security or

accordance with these requirements.

Transnet reserves the right to refuse to admit or to any premises occupied by or on

behalf of it, any Service Provider Personnel whgse ad or presence would, in the reasenable

opinion of Transnet, be undesirable or who r

N

whose presence would be in breach of d regulations governing Transnel's Personnel,

provided that Transnet notifies the Provider of any such refusal [with reasons why]. The

reasonabie exclusion of any suf

Provider from the performanfle of iSgfiations under the Agreement.

The Service Provider ggree

Personnel is ng@gs F Transnet advises that any such Personnel assigned are in any respect

where any such Personnel are, or are expected to be or have been

absen d, then the Service Provider will promptiy supply a repltacement of equivalent
calibre \gnd erience, and any such replacement shall be approved by Transnet prior G
0 g provision of the Services, such approval not to be unreasonably withheld or defayed.

TA M OF LIABILITY

Neither Party excludes or limits liability to the other Party for:

&) death or personal injury due to negligence; or

b} fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it resuits from any act of or omission by the
Service Provider or its Personnet in connection with the Agreement. The Service Provider's liability
arising out of this clause 14.2 shall be limited to @ maximum amount payable in respect of any
one occurrence or a series of related occurrencas in a single calendar year, such amount to be
agreed in writing by the Parties,

Subject always to clauses 14.1 andl 14.2 above, the liability of ¢ither the Service Provider or

Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,

breach of contract or otherwise, for direct foss or damage arising out of each Default or series of

Hsnon
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related Defaults shali not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Defauli{s) relates.

14.4  Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential foss of profits, business, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as a result of third party claims.

14.5 If for any reason the excusion of liabilty in clause 14.4 above is void or unenferceable, either
Party's total liability for all loss or damage under the Agreement shall be as provided in clause
14.3 above. \

14.6  Nothing in this clause 14 shall be taken as limiting the liability of the Serflice Provider in respect of
clause 12 [Intellectual Property Rights] or dause 16 [Confidentiality].

insure against, including any liability it may haWg as a re5Ult of its aclivities under the Agreement

15 INSURANCES

15.1  Without fimiting the lkability of the Service Provider Agreement, the Service Provider

shall take cut insurance in respect of all risks for prudent for the Service Provider to

for theft, destruction, death or injury 3 rson and damage to property. The level of

insurance will be kept under review snet, on an annual basis, to ensure its adequacy,

provided that any variation to thg h insurance shall be entirely at the discretion of the

Service Provider,

15.2  The Service Provider shall aMgnge @surance with reputable insurers and will produce to Transnet
evidence of the existerNg of the policies on an annual basis within 30 [thirty] days after date of

policy renewals,

16 COMFIDENTLARI

16.1  The PIRiesNg!! undertake the following, with regard to Confidential Information:

to divulge or disclose to any person whomsoever in any form or manner whatsoever,
%&itﬁer directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon o do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
\\ empowered authority or official, in which event the Party concerned shafl do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate refiel or the instituting of a defensive action to protect the Confidential
Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be reqarded as Confidential Information;

Date & Company Stamyp
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not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, inciuding software or hardware disclosed and
shall not analyse any sample provided by Transnet, or ctherwise determine the
composition or structure or cause to permit these tasks to be carried cut except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transhet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreeme‘t\shall be dealt with as
“restricted” or shall be dealt with according to any other approprigte level of confidentiality
relevant to the nature of the information concerned, agreed be the Parties concerned

N
2l oMer person subject to their

disclose Cenfidential Information

and stipuiated in writing for such information in such cg

the Parties shall not make or permit to be maddgs
control, any public statements or issue press

with regard tc any matter related to the Agré nless written authorisation o do so

has first been obtained from the Party fift disclosing such information;
each Party shall be entitled to d sugaspects of Confidentiat Information as may be

relevant tc one or more techyi Iiﬁed employees or consultants of the Party who are
u -

required in the course ¢ s to receive the Confidential Information for the

Permitted Purgose pj vide he employee or consultant concerned has a legitimate
interest therein, and n gply to the extent necessary for the Permitied Purpose, and is

informed by, theWRarty of the confidential nature of the Confidential Information and the

nfidentiality to which such disciosure is subject and the Party shall
ensyfl suph oyees or consultants honour such obligations;
alt notify the other Parly of the name of each persen or entity to whom any

nformation shall observe and perform all of the covenants the Party has accepted in the

i
N ial Information has been disclosed as scon as practicable after such disclosure;
% Party shall ensure that any person or eniity to which it discloses Confidential

Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

each Party may by written notice to the other Parly specify which of the Party’s employees,

officers or agents are required to sign a non-disclosure undertaking.

“The duties and obligations with regard to Confidential Information in this clause 16 shali not apply

where:

a)

a Party can demonstrate that such informaticn is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfuily in a Party’s possession prior Lo receipt from the other Party, as proven by the
first-mentioned Party’s written recerds, without an infringerment of an chligation or duty of

confidentiality; or

Resnons
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<) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or ebligation of confidentiality; or
) is independently developed by a Party as proven by its written records.

16.3  This clause 16 shail survive termination for any reason of the Agreement and shail remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement, Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
induding, without limitation all corporate identity eguipment including dies, blocks, labels,
advertising matter, printing matter and the like. \\

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVIC
Should the Service Provider fail or neglect to execule the work or to dewypo fon of the Service, as

the Agreement or Work

required by the terms of the Agreement or Work Order, Trans

Order in so far as it relates to the unexecuted work or rejeciegeig ol te Service, and, in such event,

)

, the®Commencement Date if the Agreement is [e]

the provision of any remaining commitment shall remain sul | réspects fo these conditions.

TERM AND TERMINATION

18.1 Notwithstanding the date of signature

.@
and the duration shali be fora 1 W Wnth period, expiring on [®], unless:
a} the Agreement is terginateONies

herein or in any scheSyles gffannexures appended hereto, or otherwise in accordance with

her Party in accordance with the provisions incorporated

tended at Transnet’s option for a further period to be agreed by the

18.2  Eithera minate the Agreement forthwith by notice in writing to the other Party where

0 remedy such Default within 30 fthirty] days of receiving notice specifying the Default
¢ gRuiring its remedy.
er Party may terminate the Agreement forthwith by notice in writing to the other Party when
the other Party is unabie to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms of the Insclvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b} its winding-up or dissoiution;
C) the appointment of a liquidator, trustee, receiver, administrative receiver or simitar officer;
or

d) any similar action, application or proceeding in any jurisdiction to which it is subject.

18.4 ‘Transnet may ferminate the Agreement at any time within 2 ftwa] months of becoming aware of
a change of confral of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of & company whather by

ownership of shares, membership of the board of directors, agreement or otherwise.

Resnong
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18.5

18.6

Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days” written notice.

Notwithstanding this clause 18, either Party may cance! the Agreement without cause by giving 30

[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

G.6

19.7

Termination in accordance with clause 18 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall ‘nain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Pro ifl immediately deliver
Wne, all Deliverables and
t Work Order, such as is

Service Provider, and certify to Transnel in writing th is been done.

up, and procure that its Personnel will immediately deliver

property belonging to Transnet [or, in the event of e
relevant to that Work Order] which may be in the

To the extent that any of the Deliverables andproperty referred to in clause 19.2 above are in
electronic form and contained on non-delaghabigtorage devices, the Service Provider will provide
Transnet with unencrypted copies of { e on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agregffient nated by the Service Provider under clause 18.2 [Term
and Termination], or in the nt et 8 Work Order is terminated by Transnet under clause 18.5

[Term and Termigati Transnet will pay to the Service Provider ail outstanding fees

fapportioned of asis] relating to the work undertaken by the Service Provider up until

the date of glichgher tion. Transnet will also pay the costs of any goods and materials ordered
by the j rogller in relation to the such work for which the Service Provider has paid or i3
legally Qblig pay, in which case, on delivery of such goods or materials, the Service Provider

ly deliver such goods and materials to Transnet or as it may direct.
visions of clauses O /Definitions], 6 [Warranties], 12 jintefleciual Froperty Rights], 14
hitation of Liability] 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute
Resolution] and 29 [Governing Law] shall survive termination or expiry of the Agreement.
If either Party [the Defaulting Party] commils a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
Thereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to ferminate the Agreement forthwith without any
liabifity and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.
Should:
a) the Service Provider effect or attempt to effect a compromise or composition with is

creditors; or

I} sither Parly be provisionally or finally fiquidated or placed under judicial management,

whether provisionally or finally; or
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C} either Party cease or threaten to cease to carry on its normal line of business or defauit or
threaten to default in the payment of its liabiliies generally, or commit any act or omission
which would be an acl of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time};

then the other Party shall be entitled, but not cbliged, to terminate the Agreement on written

notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

20  ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereu a‘\except with the prior
written consent of the other. Further, in the event that Transnet wishes assign or novate the
Agreement ta any third party, the Service Provider agrees that it shall ot unreastgably withheid or delay
its consent to such assignment or novation and that i shall only be ¢ Mover from Transnef any

novation.

reasonzable fegal costs incurred by it as a direct resuit of such assi

21 FORCE MAJEURE

21.1  Neither Party shali have any claim against the &her Party arising from any failure or delay in the
performance of any obligation of eith ty er the Agreement caused by an act of force

majeure such as acts of God, fire_fl

el ii

reasanable control of either , #hd to the extent that the performance of obligations of either

war, strike, lockout, industrial dispute, government

action, laws or regulations, riots, civil disturbance, defauits, delays or discontinuance

on the part of independentgfontr uppliers, or other circumstances or factors beyond the

Party hereunder i ed by virtue of the aforegoing, any period stipulated for any such

21.2 easonable steps by whatever lawful means that are available, to resume
soon as practicable and will seek agreement to modification of the relevant

Agreement in order to accommodate the new circumstances caused by the act of

ty] days of the act of force majewre first occurring, either Party may thereafter terminate

Agreement with immediate notice.

\Nz EQUALITY AND DIVERSITY

22.1  The Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demcticn, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay ar cther forms of
compensation and selection for training.

22,7 Both Parties 1 the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors wilt not breach any applicable discrimination legislation and any

amendments and re-enactments thereof.
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24

25

Respondant’s Signalure

MON-WAIVER

23.1 Failure or neglect by either Party, at any time, fc enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

23.2  Such Failure or neglect shali not, in any manner, affect the continued, unaltered validity of the

Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforce?, or shall be required

to be modified, the validity, legality and enforceability of the remaining provi shail not be affected

\%

concerning the Agreement,

thereby.

DISPUTE RESOLUTION

25.1 Should any dispute of whatsoever nature arise betwega t
the Parties shall ry to resclve the dispute by negol 10 ften} Business Days of such
dispute arising.

25.2 I the dispute has not been resolved by egotiation, either of the Parties may refer the
dispute to AFSA and notify the othe @ accBrdingly, which proceedings shall be held in

Johannesburg.

25.3  Such dispute shali be finally o& accordance with the rules of AFSA by an arbitrator or
arbitrators appoinied by AFSR.

25.4  This clause constitutes irrevocable consent by the Parties to any proceedings in terms hereof,

and neither of hall be entitled to withdraw from the provisions of this clause or claim

at any suchgffocge that it is not bound by this clause 25.

25.5 This cf i erable from the rest of the Agreement and shall remain in effect even if the

Agree i minated for any reason.

25.6 25 shall not preclude either Party from seeking urgent relief in a court of appropriate
risdightion, where grounds for urgency exist.
RESSES FOR NOTICES

26.1 The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as their respective addresses for giving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shall be entitled to substitute such other

address or facsimile number, as may be, by written notice to the other:
a) Transnet
iy  For legal notices: [e]
Fax No, fe]

Attention: Legal Department
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(i) For commercial notices: fo]
Fax No. [e]

Atfention: [®]

b) The Service Provider
)] For legal notices: [e]
Fax No. [@]
Attention: [e] \\
(if) For commercial notices: 8]
Fax No. [®]

26.2  Any nobice shall be addressed to a Party at its phy or delivered by hand, or sent by

facsimile.

26.3  Any notice shalt he deemed to have been

printout, provided th¥§
date of dispatch€Ngf such Tax, or, shouid no postal faciiities be available on that date, on the
es

next Bu

27  WHOLE AND REEMENT
27.1 The e y confirm that the Agreement constitutes the whole and only agreement
em with regard to the subject matter of the Agreement.

27.2 e Pgrties hereby confirm that the Agreement replaces all other agreements which exist or may
oW existed in any form whatever between them, with regard to the subject matter deait with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended

~
Ly hereto.

28 AMENDMENT AND CHANGE CONTROL
28.1  Any requirement for an amendment or change to the Agreement or to a Work Order shalt only be
valid if it is in writing, signed by both Parties and added to the Agreement as an addendum
hereto.

28.2 In the event the Parties cannot agree upon changes, the Parties shall in geod faith seek to agree

any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resofution].
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30

GOVERNING LAW

The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of

South Africa and is subject te the jurisdiction of the courts of the Republic of South Africa.

29.1

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduclion of any new staiutory
provision has a material impact on the obligations of either Party, the (&ies will hegotiate in

good faith to agree such amendments to the Agreement as ma¥) be appropriate in the

circumstances. If, within a reasonable pericd of time, the Service and Transnet cannot
reach agreement on the nature of the changes required or ¢ Wn of Fees, Deliverabies,
warranties, or other terms and conditions, either Party m e the matter determined in

accordance with clause 25 [Dispufe Resofution] abov

COUNTERPARTS

The Agreement may be signed in any number of arts, all of which taken together shail constitute
cne and the same instrument. Either Pa ent® into the Agreement by signing any such
counterpart.

0o(0)oco
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