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Section 1:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

NOTICE TO BIDDERS

1. QUOTATION REQUEST

Responses to this RFQ [hereinafter referred to as a Bid or a Quotation] are requested from persons,
companies, close carporations or enterprises [hereinafter referred to as an entity,"Respondent or Bidder]
for the provision of removal of general waste from various Transnet premises for one year [the

Services] to Transnet.

On or after 13 November 2013, the RFQ documents may be inspected at, and aré obtainable from the office
of the Transnet Freight Rail Advice Centre, Inyanda House 1, Ground Floor, 21 Wellington road, Parktown,

Johannesburg.

RFQ documents will only be available for collection between09:00 and 15:00 from 13 November 2013
until 15H00 on monday 18 November 2013. Tender document must be collected prior to the briefing

session date deadline.

N.B: Pursuant to note (b) above, should & third pafty [such as a courier] be instructed to collect RFQ
documents on behalf of a Respondent, please_ensure that this person [the third party] has a "proof of
payment” receipt for presentation to_Transnet when collecting the RFQ documents.

Any additional information or clarification will be faxed or emailed to all Respondents, if necessary.

2. QUOTATION SUBMISSION

Quotations (inclusive ,of attachments) in duplicate [1 original and 1 copy] must reach the Secretariat,
Transnet Acquisition Council*before the closing hour on the date shown below, and must be enclosed in a

sealed envelopeswhich, must have inscribed on the outside:
RFQNo CRAC VAR-12532
Deseription: REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS PREMISES FOR ONE YEAR .
Closing date and time: 26 November 2013 at 10h00

Closing address [Refer to options in paragraph 4 below]

All envelopes must reflect the return address of the Respondent on the reverse side.

3. DELIVERY INSTRUCTIONS FOR RFQ

4.1 Delivery by hand
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If delivered by hand, the envelope is to be deposited in the Transnet tender box which is located in
the foyer on the ground floor, Inyanda House 1, 21 Wellington roads, Parktown, Johannesburg, and
should be addressed as follows:

THE SECRETARIAT

TRANSNET ACQUISITION COUNCIL
GROUND FLOOR

TENDER BOX

INYANDA HOUSE 1

21 WELLINGTON ROAD
PARKTOWN

JOHANNESBURG

2001

a) The measurements of the "tender slot" are 500mm wide x 100mm high, and
Respondents must please ensure that response documents or'files are no larger than the
above dimensions. Responses which are too bulky®ji.e. more than 100mm thick] must
be split into two or more files, and placed in(separate envelopes, each such envelope to
be addressed as required in paragraph 2 above.,

b) It should also be noted that the abovestender box is located at the main entrance and is
accessible to the public 24 hours a day, 7 days a week.

4.2 Dispatch by courier

If dispatched by courier, the envelope”must besaddressed as follows and delivered to the Office of
The Secretariat, Transnet Acquisition'€ouncil’and a signature obtained from that Office:

THE SECRETARIAT

TRANSNET ACQUISITION €OUNCIL
INYANDA HOUSE/

21 WELLINGTON\ROAD
PARKTOWN

JOHANNESBURG

4.3  Please note that this'REQ closes punctually at 10:00 on Tuesday 26 November 2013,

4.4 If responses ‘are not delivered as stipulated herein, such responses will not be considered and will be
treatedias/"NON-RESPONSIVE" and will be disqualified.

4.5 No'emall or facsimile responses will be considered, unless otherwise stated herein.

4.6 The responses to this RFQ will be opened as soon as practicable after the expiry of the time advertised
for receiving them.

4.7  Transnet shall not, at the opening of responses, disclose to any other company any confidential details
pertaining to the Quotations / information received, i.e. pricing, delivery, etc. The names and
locations of the Respondents will be divulged to other Respondents upon request.

4.8  Envelopes must not contain documents relating to any RFQ other than that shown on the envelope.

4.9 No slips are to be attached to the response documents. Any additional conditions must be embodied

in an accompanying letter. Subject only to clause 15 [Alterations made by the Respondent to Bid
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Prices] of the General Bid Conditions, alterations, additions or deletions must not be made by the
Respondent to the actual RFQ documents.

4. BROAD-BASED BLACK ECONOMIC EMPOWERMENT AND SOCIO-ECONOMIC OBLIGATIONS

Transnet fully endorses and supports the Government’s Broad-Based Black Economic Empowerment
Programme and it is strongly of the opinion that all South African business enterprises have an equal
obligation to redress the imbalances of the past.

Transnet would therefore prefer to do business with enterprises who share these same values and who are
prepared to contribute to meaningful B-BBEE initiatives [including, but not limited to subcontracting and Joint
Ventures] as part of their tendered responses. All procurement transactions will besevaluated accordingly.

The Department of Trade and Industry [DTI] is currently in the process of réviewing the B-BBEE Codes of
Good Practice [Code Series 000]. Transnet reserves the right to amend, this, RFQ in line with such reviews
and/or amendments once they have come into effect. Transnet furthermoreweserves the right to adjust the
thresholds and evaluation processes to be aligned with such changesawhich may be issued by the DTI after
the issue date of this RFQ.

5.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procufement Palicy Framework Act (PPPFA), Act 5 of 2000
and its Regulations, Respondents are to note,the following:

o Quotations will be evaluated on.ptice which will be allocated 80 or 90 points and preference
which will be allocated 20 or(10 points, dependent on the value of the Services.

e The 80/20 preference paint system applies where the acquisition of the Services will be less
than R1 000 000.00.

« The 90/10 preference point system applies where the acquisition of the Services will exceed
R1 000 000460.

When Transnet,inviteés prospective service providers to submit Quotations for its various expenditure
programmesg; it requires Respondents /Large Enterprises and QSE's - see below]to have their B-BBEE
status verifiedain A£ompliance with the Government Gazette No 34612, Notice No. 754 dated 23
September/20171 Valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System
[SANAS]; or

b) Registered Auditors approved by the Independent Regulatory Board of Auditors [IRBA],

in accordance with the approval granted by the Department of Trade and Industry.

A Verification Certificate issued must reflect the weighted points attained by the measured entity for
each element of the scorecard as well as the overall B-BBEE rating.

Enterprises will be rated by Verification Agencies or Registered Auditors based on the following:

a) Large Enterprises [i.e. annual turnover greater than R35 million]:

o Rating level based on all seven elements of the B-BBEE scorecard
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b) Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35
million]:
s  Rating based on any four of the elements of the B-BBEE scorecard

) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:

In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise

with annual total revenue of R 5 million or less qualifies as an EME.
e Automatic rating of B-BBEE Level 4 irrespective of race or ownership

o Black! ownership greater than 50% or Black Women ownership greater than 50%

automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate [which may be in the form of a
letter] from an auditor, accounting officer or a Verification Agency aceredited by SANAS. The
certificate must confirm the company’s turnover, Black ownership /»Black female ownership
and B-BBEE status level.

Respondents are required to furnish proof of the above(to Trapsnet. [i.e. a detailed scorecard as
stipulated above in respect of Large Enterprises and QSEs, oka.cértificate in respect of EMES].

In this RFQ, Transnet will accordingly allocate a=maximum of 10/20 [ten/twenty] points in
accordance with the 80/20 / 90/10 preference point system prescribed in the Preferential
Procurement Policy Framework Act (PPPFA),"Act Syof 2000 and its Regulations to the Respondent’s
final score based on an entity’s B-BBEE scarecard rating. [Refer Section 14 for further details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this RFQ, will result

in a score of zero being allocated\for B-BBEE.

Turnover: Kindly indicate 4iour entity’s annual turnover for the past year:
R

All Respondents must eompléte and return the B-BBEE Preference Points Claim Form attached hereto
as Section 14;

5.2 B-BBEE Joint Ventures, Consortiums and/or Subcontractors

In addition to the above, Respondents who would wish to enter into a Joint Venture [IV]
orsconsortium with, or subcontract portions of the contract to, B-BBEE entities, must state in their
REQstthe percentage of the total contract value that would be allocated to such B-BBEE entities,
should they be successful in being awarded any business. A valid B-BBEE Verification Certificate in
respect of such B-BBEE JV or consortium partners and/or subcontractor(s), as well as a breakdown of
the distribution of the aforementioned percentage must also be furnished with the RFQ Bid to enable
Transnet to evaluate in accordance with the processes outlined in the B-BBEE Preference Points Claim
Form appended hereto as Section 14.

Y Black means South African Blacks , Coloureds and Indians, as defined in the B-BBEE Act, 53 of 2003
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JVs or Consortiums

If contemplating a JV or consortium, Respondents should also submit a signed JV or
consortium agreement between the parties clearly stating the percentage [%] split of business
and the associated responsibilities of each party. If such a JV or consortium agreement is
unavailable, the partners must submit confirmation in writing of their intention to enter into a
JV or consortium agreement should they be awarded business by Transnet through this RFQ
process. This written confirmation must clearly indicate the percentage [%] split of business
and the responsibilities of each party. In such cases, award of business will only take place
once a signed copy of a JV or consortium agreement is submitted to Transnet.

Q) Incorporated JVs/Consortiums

As part of an incorporated JV/consortium’s Bid 4response, the incorporated
JV/consortium must submit a valid B-BBEE Verification Certificate in its registered

name.

(i) Unincorporated JVs/Consortiums

As part of an unincorporated JV/consortium’s tendered response, the unincorporated
JV/consortium must submit a consolidated B-BBEE certificate as if it was a group
structure and such scorecard must Havesbeen prepared for this RFQ in particular.

N.B. Failure to submit a B-BBEE certificate in respect of the JV or Consortium, which is valid as at the

Closing Date of this RFQ, will result in a sgore ofizere being allocated for B-BBEE.

b)

Subcontracting

If contemplating subcontractingpplease note that a Respondent will not be awarded points for
B-BBEE if it is indicated in\its Quotation that such Respondent intends subcontracting more
than 25% [twenty-five per €ent] of the value of the contract to an entity that does not qualify

for at least theé same points that the Respondent qualifies for, unless the intended
subcontractortis an"EME with the capability to execute the contract.

A person_awarded®a contract may not subcontract more than 25% [twenty-five per cent] of
the valueyof the contract to any other enterprise that does not have an equal or higher B-BBEE
status levelfthan the person concerned, unless the contract is subcontracted to an EME that
Ras/thercapability and ability to execute the subcontract.

5.3 B-BBEE Registration

In addition to the Verification Certificate, Transnet recommends that Respondents register their

B-BBEE compliance and supporting documentation on the Department of Trade and Industry’s [DTI]

National B-BBEE IT Portal and Opportunities Network and provide Transnet with proof of registration
in the form of an official B-BBEE Profile issued by the DTI.

Transnet would wish to use the DTI B-BBEE IT Portal as a data source for tracking B-BBEE

compliance.

For instructions to register and obtain a DTI B-BBEE Profile go to hitp.//bee.thedti.gov.za.
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5. COMMUNICATION

Respondents are warned that a Quotation will be liable to disqualification should any attempt be made by a

Respondent either directly or indirectly to canvass any officer or employee of Transnet in respect of this RFQ

between the closing date and the date of the award of the business.

6.1

6.2

6.3

For specific queries relating to this RFQ, an RFQ Clarification Request Form should be submitted
before 12:00 3 days prior to closing date, substantially in the form set out in Section 12 hereto.
In the interest of fairness and transparency Transnet’s response to such a query will then be made
available to the other Respondents who have collected RFQ documents. For this purpose Transnet
will communicate with Respondents using the contact details provided to the, Secretariat on issue of
the bid documentation to the Respondent. Kindly ensure that you provide the Secretariat with the
correct contact details, as Transnet will not accept responsibility for beingsunable to contact a bidder

who provided incorrect contact details.

A Respondent may, however, before the closing date and tifne, direct any written enquiries relating to
the RFQ to the following Transnet Employee:

Name: Winston Baloyi

E-mail: winston.baloyi@transnet.net
After the closing date of the RFQ, a Respondéent may only communicate with the Secretariat of the
Transnet  Acquisition  Council, _at “\telephone number 011544 9486 or email

prudence.nkabinde@transnet.net on any matter relating to its RFQ Quotation.

Respondents found to be in collusion with onetanother will be automatically disqualified and restricted from doing

business with Transnet in the future.

6. INSTRUCTIONS FOR COMPLETING THE RFQ

7.1

7.3
73

Sign one set of originalhdocuments [sign, stamp and date the bottom of each page]. This set will
serve as the leGahand, binding copy. A duplicate set of documents is required. This second set must
be a copy of thé original signed Quotation inclusive of all attachments
Both sets of doctuments are to be submitted to the address specified in paragraph 4 above.

All returnable documents tabled in the Quotation Form [Section 4] must be returned with your

Quotation.

7. COMPLIANCE

The successful Respondent [hereinafter referred to as the Service Provider] shall be in full and complete

compliance with any and all applicable laws and regulations.

8. ADDITIONAL NOTES

9.1
9.2

Changes by the Respondent to its submission will not be considered after the closing date.

The person or persons signing the Quotation must be legally authorised by the Respondent to do so
[Refer Section 6 — Signing Power, Resolution of the Board of Directors]. A list of those person(s)
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9.3

2.4
9.5
9.6

9.7

authorised to negotiate on behalf of the Respondent [if not the authorised signatories] must also be

submitted along with the Quotation together with their contact details.

Bidders who fail to submit a duly completed and signed RFQ Declaration Form /Section 10] will not be
considered.

Transnet will not do business with companies involved in B-BBEE fronting practices.
Transnet may wish to visit the Respondent’s place of business during this RFQ process.

Transnet reserves the right to undertake post-tender negotiations [PTN] with selected Respondents
or any number of short-listed Respondents, such PTN to include, at Transnet’s option, any evaluation
criteria listed in this RFQ document.

Unless otherwise expressly stated, all Quotations furnished pursuant to this RFQ shall be deemed to
be offers. Any exceptions to this statement must be clearly and specifically indicated.

FAILURE TO OBSERVE ANY OF THE AFOREMENTIONED REQUIREMENTS
MAY RESULT IN A QUOTATION BEING REJECTED

9. DISCLAIMERS

Respondents are hereby advised that Transpét isinot.committed to any course of action as a result of its

issuance of this RFQ and/or its receipt of Quotations. In particular, please note that Transnet reserves the

right to:

10.1 Modify the RFQ’s Services and request Respondents to re-bid on any such changes;

10.2 Reject any Quotation which doés not conform to instructions and specifications which are detailed
herein;

10.3 Disqualify Quotations submitted after the stated submission deadline [Closing Date];

10.4 Not necessafily accept'the lowest priced Quotation or an alternative bid;

10.5 Reject all"Quotations, if it so decides;

10.6  Withdraw the RFQ on good cause shown;

10.7 “Award a contract in connection with this Quotation at any time after the RFQ’s closing date;

10.8 Award a contract for only a portion of the proposed Services which are reflected in the scope of this
RFQ;

10.9 Split the award of the contract between more than one Service Provider; or

10.10 Make no award of a contract.

10.11 preference will be given to locally based Serviced Providers

In addition, Transnet reserves the right to exclude any Respondent from the bidding process who has been

convicted of a serious breach of law during the preceding 5 [five] years, including but not limited to breaches
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of the Competition Act 89 of 1998. Respondents are required to indicate in Section 11 /Breach of Law]

whether or not they have been found guilty of a serious breach of law during the past 5 [five] years.
Transnet reserves the right to award the business to the highest scoring bidder/s unless objective criteria
justify the award to another bidder.

Kindly note that Transnet will not reimburse any Respondent for any preparatory costs or other work
performed in connection with its Quotation, whether or not the Respondent is awarded a contract.

10. LEGAL REVIEW

A Quotation submitted by a Respondent will be subjected to review and acceptdnce or rejection of its
proposed contractual terms and conditions by Transnet’s Legal Counsel, prior to gonsideration for an award

of business.

Transnet urges its clients, suppli;rs and the general public
to report any fraud or corruption to

TIP-OFFS ANONYMOUS: 0800 003 056

Date & Company Stamp
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Section 2:

FOR THE PROVISION OF REMOVAL OF GENERAL E FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS

1. SCOPE OF WORK (PROJECT SPECIFICATION)
SCOPE OF WORK
Removal and disposal of general waste in a licensed waste disposal site
‘ 6 cubic meters bins (preferably in on colour - "Green" far general
waste

1.0 INTRODUCTION

1.1 Scope of Specification

SPECIFICATJON\FOR

WASTE MANAGEMENT
STATION: Mafikeng
DEPOT: OPERATIONS

Kwena Segona
CONTACT DETAILS: 018 381 9249

FREQUENCY ‘ At least 4 times a month

Any queries€ongerning work, please contact above person

STATION: Millsite Infrastructure

DEPOT: INFRASTRUCTURE

Betsie van Rooyen
CONTACT DETAILS: 011950 1290

FREQUENCY =) At least 4 times a month
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Any queries concerning work, please contact above person

STATION: Millsite Loco

DEPOT: OPERATIONS TRAIN CREW

Manuel Jardine
CONTACT DETAILS: 011 9501271

FREQUENCY ‘ At least 4,times a month

Any queries concerning work, please contact above person

STATION: Langlaagte

DEPOT: OPERATIONS

Lebo Lehaha
CONTACT DETAILS: 011 950 1376

‘ At least twice a

FREQUENCY month

Any queries concerning work, please contact above person

STATION: Langlaagte

DEPOT: INFRASTRUCTURE

Erna Phyfer
CONTACT‘DETAILS: 011309 7374

) At least twice a

FREQUENCY month

Any queries concerning work, please contact above person

STATION: Langlaagte

DEPOT: INFRASTRUCTURE TELECOMMS

Respondent’s Signature Date & Company Stamp
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Mzamo Tikwayo
CONTACT DETAILS: 011 309 7077

) At least twice a
FREQUENCY month

Any queries concerning work, please contact above person

STATION: Langlaagte

DEPOT: SUPPLY CHAIN CLOTHING STORE

CONTACT Rina Steynberg
DETAILS: 011309 7322

FREQUENCY ‘ At least once a month

Any queries concerning work, please contact'above person

STATION: Leeuhof Loco
DEPOT: OPERATIONS

CONTACT Moses Msindo
DETAILS: 016 4206219

FREQUENCY M) At least 4 times a month

Any queries,coficerning work, please contact above person

STATION: Leeuhof

DEPOT: OPERATIONS

CONTACT Moses Msindo
DETAILS: 016 420 6219

Respondent’s Signature Date & Company Stamp
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STATION: Litchenburg

DEPOT: OPERATIONS

CONTACT Serame Phakathi

DETAILS: 018 632 0325

FREQUENCY mm) At least twice a month

Any queries concerning work, please contact above person

STATION: Krugersdorp

DEPOT: OPERATIONS YARDS

CONTACT Lebo Lehaha

DETAILS: 011 950 1376

FREQUENCY m) Ableasttwice a month

Any queries concerping work, please contact above person

STATION: Klerksdorp

DEPOT: INFRASTRUCTURE TELECOMMS
CONTACT Frans Prins

DETAILS: 018 406 2137

FREQUENCY ﬂ At least once a month

Any queries concerning work, please contact above person

Respondent’s Signature
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STATION:

DEPOT:

CONTACT
DETAILS:

FREQUENCY

Klerksdorp

OPERATIONS

Johan Kriel
018 406 2012

.

Any queries concerning work, please contact above person

At least 4 times a month

STATION:

DEPOT:

CONTACT
DETAILS:

FREQUENCY

Potchefstroom

OPERATIONS

Johan Kriel
018 406 2012

-

Any queries concerning work, pleaséicontact above person

At least 4 times@ month

STATION:

DEPOT:

CONTACT
DETAILS:

FREQUENCY

Roodepoort

OPERATIONS

Lebo,Lehaha
011 950,1376

-

Any queries concerning work, please contact above person

At least once a month

STATION:

DEPOT:

Sasolburg

OPERATIONS

Respondent’s Signature
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CONTACT Thandazile Langa
DETAILS: 016 9705214

FREQUENCY ) At least twice a month

Any queries concerning work, please contact above person
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STATION: Vaalcon

DEPOT: CAB

CONTACT Ansie van Wyk
DETAILS: 016 970 5254

FREQUENCY  mmp At least twice a month

Any queries concerning work, please contact above person

STATION: Waterval

DEPOT: OPERATIONS YARDS

CONTACT Sagaren Govender
DETAILS: 011 950 1319

FREQUENCY m) At ledstonce a month

Any queries concerning work, please contact above person

REQUIREMENTS

—

Management: Waste Act, 2008 (Act No. 59 of 2008)

Registration in terms of Section (24) and (25) of the National Environmental

RESPONSIBILITY OR KEY ACCOUNTABILITIES

-
-

To provide the amount of waste that is removed from site

To provide waste disposal certificates
(The amount of waste, in kg/tons, shall be indicated in the

Respondent’s Signature
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Transnet Freight Rail's Waste Removal Record document)

UNIFORM CLOTHING

—

The Contractor shall at all times ensure that all staff has been
provided with all necessary protective clothing, e.g. gloves, shoes,
masks, etc.

-—

All staff to be identifiable with (visible) identification at all tifmes

TERMS OF CONTRACT

)y

Immediate until end November 2014 (1 year)

PAYMENT
ACCREDITED BEE SUPPLIERS
The following payment terms shall apply

X

All suppliers shall be paid Wwithin'30"days from date/receipt of invoice by
accounting office, followingyacceptance of services by Transnet Freight Rail,

provided normal proctkement procedures have been followed. All suppliers
must submit ther BBBEE
Certificate.

A month wWilkbe €alculated from the 1st of the month to the 30/31st of the
month.

Inthefevent of non-performance, payment will be withheld / deducted

*

Signed register of worked performed to be submitted with the invoice.
Note that the invoice should indicate the depot in which the service
was provided

Register to be signed by Supervisor of the specific area.

Invoice to be signed by the relevant Manager to indicate that the work
was performed to satisfaction before submitting for payment.
Supply the signatory name, telephone number and pension number

BREACH OF CONTRACT

Respondent’s Signature Date & Company Stamp
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Transnet Freight Rail will be allowed to terminate the contract by giving 30 days notice
should the service not be according to specification and to the client's full

satisfaction. This will include non-conformance to all Health and Safety Standards

as required by Transnet Freight Rail.

1.2 UNIFORM CLOTHING
1.2.1  The Respondent shall provide clean and tidy uniforms for all his employees.

1.2.2  The uniform must be worn by all employees who are engaged to carry out the works under the
Agreement

1.2.3  All cleaning staff to be identifiable with visible name tags at all times
The Respondent shall at all times ensure that all cleaning staff has been provided,with all necessary

protective clothing e.g. gloves, safety shoes, masks, etc.

2. GENERAL INFORMATION

2.1 The Service Provider(s) shall be fully responsible to Transnet for the acts and omissions of persons directly

or indirectly employed by them.

2.2 The Service Provider(s) must provide the information requésted and comply with the requirements stated

in this RFQ.

3. NATIONAL RAILWAY SAFETY REGULATOR-ACT

In compliance with the National Railway Safety Redulator Act, 16 of 2002, the successful Respondent (the
Service Provider) shall ensure that thé,Services to be supplied to Transnet, under the terms and conditions
of a agreement between the parties, .camply fully with the specifications as set forth in this RFQ, and shall
thereby adhere to railway saféty “requirements and/or regulations [as applicable]. Permission for the
engagement of a subcontractomby the,Service Provider, as applicable, both initially and during the course of
a agreement, shall be subjectito a“review of the capability of the proposed subcontract tor to comply with
the specified railway safety requirements and/or regulations. The Service Provider and/or its subcontractor
shall grant Transpét access, during the term of the agreement, to review any safety-related activities,

including the coordinationof such activities across all parts of the organisation.

Accepted:

¥ YES NO

4. SERVICE LEVELS

4.1 An experienced national account representative(s) is required to work with Transnet’s sourcing/procurement
department. [No sales representatives are needed for individual department/locations]. Additionally, there
shall be a minimal number of people, fully informed and accountable for this agreement.

4.2 Transnet will have quarterly reviews with the Service Provider’s account representative on an on-going basis.

4.3 Transnet reserves the right to request that any member of the Service Provider's team involved on the
Transnet account be replaced if deemed not to be adding value for Transnet.

Date & Company Stamp
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4.4  The Service Provider guarantees that it will achieve a 95% service level on the following measures. If the
Service Provider does not achieve this level as an average over each quarter, Transnet will receive a 1.5%
rebate on quarterly sales payable in the next quarter:

B) e
DY

c) on time deliverables
4.5  Service Provider must provide a telephone number for customer service calls.

4.6  Failure of the Service Provider to comply with stated service level requirements will give Transnet the right to

cancel the agreement in whole, without penalty to Transnet, giving 30 [thirty] days] notice to the Service
Provider.

Acceptance of Service Levels:

YES NO §}

5. RISK

Respondents must elaborate on the control measures putyin place by their entity, which would mitigate the

risk to Transnet pertaining to potential non-performance by, a Service Provider, in relation to:

5.1 Quality of Services required:

5.2 Continuity of Services frefereiause 6.9 of Form ST&C]:

5.3 Cofpliance with the Occupational Health and Safety Act, 85 of 1993 /refer clause 8.1(f) of
Eorm ST&CJ:

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No CRAC VAR-12532

Page 22 of 64

5.4 Compliance with the National Railway Safety Regulator Act, 16 of 2002 /refer paragraph 0

above]:

6. REFERENCES

Please indicate below the company names and contact details of existing customers

contact to seek third party evaluations of your current service levels:

Khom Transnet may

N

Company

Name

Nature of work

Value of work

Contact person

ontac

Year

completed

O

<
&

Respondent’s Signature

Date & Company Stamp




Transnet Request for Quotation No CRAC VAR-12532 Page 23 of 64

7. EVALUATION CRITERIA

Phase 1: Will be a disqualifying phase and those that comply will progress to be competitively evaluated

Phase 2:

in Phase 2. Minimum mandatory criteria for progressing from phase 1 to phase 2 is detailed
below:
Resources-SHE Representatives Training and certificates
SHE Management System Questionnaire
Waste Disposal Certificate
Registration in terms of section 24 and 25 of National Environment Management :Waste Act no 59
of 2008

All Respondents will be evaluated as per criteria below:
Price per waste bin lifting

BBBEE
Weighted evaluation based on 80/20 or 90/10 preference”point system:
Pricing and price basis [firm] - whilst not the sole factorfor consideration, competitive pricing and

overall level of unconditional discounts® will be crifical

Transnet will utilise the following formula in‘its evaluation of Price:

PS = 80 (1 _ —P“PT‘“) or PS =90 (1 - —P“P’"‘")

Pmin Pmin
Where:
Ps = Score for the Bidyunder consideration
Pt = Price of Bidwunder consideration
Pmin = Price of'lowest acceptable Bid

B-BBEE status of company

Preference points will be,aWarded to a bidder for attaining the B-BBEE status level of contribution in

accordance with the table below:

B-BBEE Status Level| Number of points B-BBEE Status Level Number of points
of Contributor (80/20 system) of Contributor (90/10 system)
1 20 1 10
2 18 2 9
3 16 3 8
4 12 4 6
Y 5 8 5 4
6 6 6 3
7 4 7 2
8 2 8 1
Non-compliant 0 Non-compliant 0
contributor | contributor

Respondent’s Signature Date & Company Stamp
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Section 3:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

PRICING AND DELIVERY SCHEDULE

Respondents are required to complete the table below:

SCHEDULE OF WORK AND PRICES
Description Amount Unit Price per Price per | Total amount
Item of ) ) of unit month For one year period
services: issue
1 Mafikeng Operations:
1 6m3 waste bin to be lifted 1x4 per | ea
month
2 Millsite Infrastructure:
= 6m3 waste bin to be lifted 1x4  per | ea
month
3 Millsite loco:
3 6m3 waste bin to be lifted x4 per | ea
month
4 Langlaagte Supply Chain
@l Depot: 1x1 perdl ea
6m3 waste bin to be lifted month
5 Langlaagte Operations: ea
- 6m3 waste bin to be lifted Ix2g> “per
month d
6 Langlaagte Infrastructure: 1x2. pér
el 6m3 waste bin to be lifted month ea
7 Langlaagte Telecoms: X2 per | ea
M 6m3 waste bin to be lifted month B
8. Leeuhof Operations: ea
8.1 6m3 waste bin to be lifted x4 per
month
9 Leeuhof Loco: ix4  per | ea
o 6m3 waste bin to be lifted month )
}gl Lichtenburg Opérations: 1x2  per | ea
' 6m3 waste binto be,liftéd month
1 Krugersdorp Operations: Ix2  per | ea
11 6m3 waste™Bin to, be lifted month
12 Klerksdorp/Infra/Telecoms: 1x1 per | ea
22 6m3 waste bift to be lifted month
13 Klerksdorp Operations: x4  per | ea
131 6m3 waste bin to be lifted month
14 Potchefstroom Operations: 1x4  per | ea
. 6m3 waste bin to be lifted |month
15 Roodepoort Operations: Ix1  per | ea
_15'1 6m3 waste bin to be lifted month
}6 Sasolburg Operations: 1x2 per | ea
- 6m3 waste bin to be lifted month
17 Vaalcon CAB: 1x2  per | Ea
il 6m3 waste bin to be lifted month
18 Waterval Operations: -
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18.1 6m3 waste bin to be lifted 1x2  per | ea
month
GROSS TOTAL R
14% V.A.T.
R
TOTAL AMOUNT DUE
R
Notes to Pricing: \\
a) All Prices must be quoted in South African Rand, exclusive of VAT

b)
c)

d)

Prices quoted must be held valid until 20 February 2014

To facilitate like-for-like comparison respondents must submit prici in accordance with this

(4

pricing schedule and not utilise a different format. Deviation f
bid being declared non responsive.

Please note that should you have offered a discountedu‘irice( ,“Transnet will only consider such price

ing schedule could result in a

discount(s) in the final evaluation stage if offered o conditional basis

Respondent’s Signature
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Section 4:

FOR THE PROVISION OF REMOVAL OF GENERAL FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

QUOTATION FORM

I/We
[Name of entity, company, close corporation or partnership]
of [full address]

Carrying on business trading/operating as

Represented by,

in my capacity as

being duly authorised thereto by a Resolution of the Board of Directors or'Members,or Certificate of Partners, as the
case may be, dated a certified copyaof which is annexed hereto, hereby offer

to provide the above-mentioned Services at the prices quoted in the'schedule of prices in accordance with the terms
set forth in the accompanying letter(s) reference and dated

[if any] and the documents listedtin the accompanying schedule of RFQ documents.

1/We agree to be bound by those conditions in Transnet's:
0] Terms and Conditions of Contract - Services;
(i) General Bid Conditions — Services; and

(i) Any other standard or special conditions'mentioned and/or embodied in this Request for Quotation.

I/We accept that unless Transnet shuld‘ctherwise decide and so inform me/us in the letter of award/intent, this
Quotation [and, if any, its covéring letter and any subsequent exchange of correspondence], together with

Transnet’s acceptance thereof shallconstitute a binding contract between Transnet and me/us.

Should Transnet decide that’a formal contract should be signed and so inform me/us in a letter of intent [the
Letter of Intent], this Quotation [and, if any, its covering letter and any subsequent exchange of correspondence]
together with Tramshet's.Letter of Intent, shall constitute a binding contract between Transnet and me/us until the

formal contract,is Sighed.

I/We further agree that if, after I/we have been notified of the acceptance of my/our Quotation, I/we fail to enter
into a formal contract if called upon to do so, or fail to commence the provision of Services within 4 [four] weeks
thereafter, Transnet may, without prejudice to any other legal remedy which it may have, recover from me/us any
expense to which it may have been put in calling for Quotations afresh and/or having to accept any less favourable

Quotation.

I/We accept that any contract resulting from this offer will be for a period of ............... only; and agree to a
penalty clause to be negotiated with Transnet, which will allow Transnet to invoke a penalty against us should the

delivery of the Services be delayed due to non-performance by ourselves.

Respondent’s Signature Date & Company Stamp
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ADDRESS FOR NOTICES

The law of the Republic of South Africa shall govern any contract created by the acceptance of this RFQ. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the Respondent
hereunder, at which all legal documents may be served on the Respondent who shall agree to submit to the
jurisdiction of the courts of the Republic of South Africa. Foreign Respondents shall, therefore, state hereunder the
name of their authorised representative in the Republic of South Africa who has the power of attorney to sign any
contract which may have to be entered into in the event of their Quotation being accepted and to act on their
behalf in all matters relating to such contract.
Respondent to indicate the details of its domicilium citand/ et executandi hereunder:
Name of Entity:
Facsimile:
Address:

NOTIFICATION OF AWARD OF RFQ

As soon as possible after approval to award the contract(s), the successful Respondent [the Service Provider] will
be informed of the acceptance of its Quotation. Unsuccessful Respoendents will be advised in writing of the name of
the successful Service Provider and the reason as to why their Quotations have been unsuccessful, for example, in
the category of price, delivery period, quality, B-BBEE status or fonany other reason.

VALIDITY PERIOD
Transnet requires a validity period until 20 February 2014«

NAME(S) AND ADDRESS / ADDRESSES OF DIRECTOR(S) OR MEMBER(S)
The Respondent must disclose hereufider the full name(s) and address(s) of the director(s) or members of the
company or close corporation [C.C{] on‘whose behalf the RFQ is submitted.

(i) Registration number of company./ C.C.

(i Registered name of company / C.C.

(iii)  Full name(s).of director/member(s) Address/Addresses ID Number(s)

CONFIDENTIALITY

All information related to this RFQ is to be treated with strict confidence. In this regard Respondents are required
to complete and return a signed copy of the Non-Disclosure Agreement appended hereto as Section 16. All
information related to a subsequent contract, both during and after completion thereof, will be treated with strict

confidence. Should the need however arise to divulge any information gleaned from provision of the Services,
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which is either directly or indirectly related to Transnet’s business, written approval to divulge such information

must be obtained from Transnet.

DISCLOSURE OF PRICES TENDERED
Respondents must indicate below whether Transnet may disclose their tendered prices and conditions to other

Respondents:

YES NO

PRICE REVIEW

The successful Respondent(s) [the Service Provider] will be obliged to submit to an annual price review. Transnet
will be benchmarking this price offering(s) against the lowest price received as per a benchmarking exercise. If the
Service Provider’s price(s) is/are found to be higher than the benchmarked price(s), then the Service Provider shall
match or better such price(s) within 30 [thirty] days, failing which the contraet, may begterminated at Transnet’s

discretion or the particular service(s) purchased outside the contract.

RETURNABLE DOCUMENTS
All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the Respondent.

Returnable Documents means all the documents, Sections andsAnnexures, as listed in the tables below.

a) Respondents are required to submit with their Quotations the mandatory Returnable Documents, as

detailed below.

Failure to provide all mandatory Returnable®Documents at the closing date and time of this
tender will result in a Respondent’s disqualification. Bidders are therefore urged to ensure that

all these Documents are returned with their Quotations.

Please confirm submission of théSesmandatory Returnable Documents by so indicating [Yes or No] in the

table below:

MANDATORY RETURNABLE DOCUMENTS SUBMITTED
) ) [Yes/No]

SECTION 2 : Backgrounds Overview and Scope of Requirements

- £ A valid letter of good standing issued by the department of labour

(Compensation for Occupational Injuries and Diseases Act 130 of 1993)

SECTION'3 : Pricing and Delivery Schedule

SECTION 4 : Quotation Form

SECTION 5 : Supplier Declaration form -

- Original valid Tax Clearance Certificate [Consortia / Joint Ventures must
submit a separate Tax Clearance Certificate for each party]

SECTION 6 : Signing Power

SECTION 7 : Certificate of Acquaintance with RFQ Document

SECTION 10: RFQ Declaration Form

Respondent’s Signature Date & Company Stamp
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MANDATORY RETURNABLE DOCUMENTS

SUBMITTED
[Yes/No]

SECTION 11

: Breach of Law Form

SECTION 14: BBBEE Preference Points Claim form

SECTION 15 : Certificate of attendance of compulsory RFQ Briefing Session

SECTION 16: Non-Disclosure Agreement form

SECTION 17: SHE Management System Form

SECTION 18 : Contractual Safety Clause which will form part of the resulting contract

b) In addition to the requirements of section (a) above, Respondents are further required to submit with their

Quotations the following essential Returnable Documents as detailed below.

Failure to provide all essential Returnable Documents may, resdlt in a Respondent’s

disqualification at Transnet’s sole discretion. Bidders are_therefore urged to ensure that all

these documents are returned with their Quotations.

All Sections, as indicated in the footer of each page, must bé signed, stamped and dated by the Respondent.

Please confirm submission of these essential Returnable D6€uments by so indicating [Yes or No] in the table

below:

 ESSENTIAL RETURNABLE DOCU@TMEDULES

SUBMITTED
[Yes or Nol

SECTION 1 : Notice to Bidders

SECTION 2 : Scope of work

SECTION 3 : Pricing and delivery schedule

SECTION 4 : Quotation Form

Mandatory returnable Documents
Essential Returnable Documents and schedules

SECTION 5 : Vendér Application Form

Original cancelled chequie or bank verification of banking details

@értified copies of IDs of shareholder/directors/members {as applicable]

Certified copy of Certificate of Incorporation [CM29/CM9 name change]

Certified copy of share certificates [CK1/CK2 if CC]

Entity’s letterhead

Certified copy of valid (VAT) Tax Clearance Certificate

Valid B-BBEE Verification Certificate [Large Enterprises and QSEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the tender will result in an automatic score of zero being
allocated for B-BBEE scorecard

Valid B-BBEE certificate from auditor, accounting officer or SANAS
accredited Verification Agency [EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the tender will result in an automatic score of zero being

Respondent’s Signature
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allocated for B-BBEE scorecard

In the case of Joint Ventures, a copy of the Joint Venture Agreement or
written confirmation of the intention to enter into a Joint Venture
Agreement

- Certified copy of valid VAT Registration Certificate

- Audited Financial Statements for previous 3 years

SECTION 6 : Signing Power - Resolution of Board of Directors
SECTION 7 : Certificate of Acquaintance with RFQ Documents

SECTION 8 : Certificate of Acquaintance with General Bid Conditions — Services

SECTION 9 : Certificate of Acquaintance with Terms and Conditions of Contract

SECTION 10 : RFQ Declaration Form

SECTION 11 : Breach of Law Form

SECTION 13 : Supplier Code of Conduct

SECTION 14 : B-BBEE Preference Points Claim Form
SECTION 16 : Non-Disclosure Agreement
SECTION 17 : Tender SHE Management System Questionnaire

SECTION 18: Contractual Safety Clause which will form part of the resulting
contract.

CONTINUED VALIDITY OF RETURNABLE DOCUMENTS

The successful Respondent will Beyrequiked to ensure the validity of all returnable documents, including but not
limited to its Tax Clearance Certificatedand valid B-BBEE Verification Certificate, for the duration of any contract
emanating from this RFQ4 Shouléthe Respondent be awarded the contract [the Agreement] and fail to present
Transnet with such renewals assand when they become due, Transnet shall be entitled, in addition to any other
rights and remedies'that itmay have in terms of the eventual Agreement, to terminate such Agreement forthwith
without any liabilityaneh, without prejudice to any claims which Transnet may have for damages against the

Respondent

By signing these RFQ documents, the Respondent is deemed to acknowledge that he/she has made
himself/herself thoroughly familiar with all the conditions governing this RFQ, including those
contained in any printed form stated to form part hereof, and Transnet SOC Ltd will recognise no
claim for relief based on an allegation that the Respondent overlooked any such condition or failed

properly to take it into account for the purpose of calculating tendered prices or otherwise.

SIGNED at on this day of 20
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SIGNATURE OF WITNESSES ADDRESS OF WITNESSES
1

Name.

2

Name

SIGNATURE OF RESPONDENT’S AUTHORISED REPRESENTATIVE:

NAME:

DESIGNATION:

O

CELL PHONE:

FACSIMILE:

E-MAIL ADDRESS: Q

Respondent’s Signature Date & Company Stamp
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Section 5:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

SUPPLIER DECLARIATION FORM

Respondents are to furnish the following documentation and complete the Supplier Declaration Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details [with bank

stamp]
2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where applicable]

3. Certified copy of Certificate of Incorporation, CM29 / CM9 [name change]
4, Certified copy of Share Certificates [CK1/CK2 if CC]

5. Original letterhead confirm physical and postal addresses

Original valid SARS Tax Clearance Certificate [RSA entities only]

Certified copy of VAT Registration Certificate [RSA entities only]

A signed letter from your entity’s auditor or accountantseenfirming most recent annual turnover figures

v o N o

Certified copy of valid Company Registration Certificaté /if applicable]

Note: No contract shall be awarded to any South\African Respondent whose tax matters have not
been declared by SARS to be in order.

Company Trading Name

Company Registered Name

Company Registration Number Or II@A Sole Proprietor
o y

Form of entity CcC Lrust Pty Ltd Limited Partnership Sole Proprietor

VAT number (if registered)
V2

Company E-Mai 1@

Y N
Company V\@t ddress

Bank Account
Bank Name
Number

Postal Address

Code

Physical Address
Code

Contact Person
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Designation

| Telephone
Email
Annual Turnover Range (Last Financial Year) < R5 Million RS5-35 million :ﬂ;ii
Does Your Company Provide Products Services Both
Area Of Delivery National Provincial Local
Is Your Company A Public Or Private Entity Public N Private
Does Your Company Have A Tax Directive Or IRP30 Certificate Yes No
Main Product Or Service Supplied (E.G.: Stationery/Consulting)

BEE Ownership Details

% Black % Black women

Ownership ownership owhership

Does your company have a BEE certificate * No

What is your broad based BEE status (Level 1 to 9 / Unkno v

How many personnel does the firm employ Part time

Transnet Contact Person

Contact number

Transnet operating division

Duly Authorised To Sign For Behalf Of Firm / Organisation

Name Designation
Signature Date
Stamp 'Angw ure Of Commissioner Of Oath
Name Date
; Telephone
Signature :
No.

Respondent’s Signature Date & Company Stamp
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Section 6:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

SIGNING POWER — RESOLUTION OF BOARD OF DIRECTORS

NAME OF ENTITY:
It was resolved at a meeting of the Board of Directors held on that
FULL NAME(S) CAPACITY IGNATURE

A
>

<

in his/her capacity as indicated above ifare hereby authorised to enter into, sign, execute and complete any
documents relating to this Quotation subsequent Agreement for the provision of Services.

&

FULL NAME
% SIGNATURE CHAIRMAN
FULL N
\\ SIGNATURE SECRETARY

Respondent’s Signature Date & Company Stamp
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Section 7:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

CERTIFICATE OF ACQUAINTANCE WITH RFQ DOCUMENTS

NAME OF ENTITY:

1. I/we
do

hereby certify that I/we acquainted myself/ourselves with all the documentatioh comprising this RFQ and

all conditions contained therein, as laid down by Transnet SOC Ltd for the carrying out of the proposed

supply/service/works for which I/we submitted my/our Quotation.

2. I/we furthermore agree that Transnet SOC Ltd shall recognise no claim from me/us for relief based on an
allegation that I/we overlooked any RFQ/contract condition orfailed to take it into account for the purpose

of calculating my/our offered prices or otherwise.

3. I/we understand that the accompanying Bid will be disqualified if this Certificate is found not to be true

and compilete in every respect.

4, For the purposes of this Certificate, and the accompanying Bid, I/we understand that the word
“competitor” shall include any individuallor organisation, other than the Bidder, whether or not affiliated
with the Bidder, who:

a) Has been redquested tofsubmit a Bid in response to this Bid invitation;

b) Could potentially ‘sdbmit a Bid in response to this Bid invitation, based on their qualifications,

abilities or éxperience; and

c) Provides thé same Services as the Bidder and/or is in the same line of business as the Bidder

5. The Bidder, has arrived at the accompanying Bid independently from, and without consultation,
communication, agreement or arrangement with any competitor. However communication between

partners in a joint venture or consortium will not be construed as collusive bidding.

6. In particular, without limiting the generality of paragraph 5 above, there has been no consultation,

communication, agreement or arrangement with any competitor regarding:
a) Prices;
b) Geographical area where Services will be rendered [market allocation]
c) Methods, factors or formulas used to calculate prices;

d) The intention or decision to submit or not to submit, a Bid;
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10.

SIGNED at on this day of 20

e) The submission of a Bid which does not meet the specifications and conditions of the RFQ; or

f) Bidding with the intention not winning the Bid.
In addition, there

Have been no consultations, communications, agreements or arrangements with any competitor regarding
the quality, quantity, specifications and conditions or delivery particulars of the Services to which this RFQ

relates.

The terms of the accompanying Bid have not been, and will not be, disclosed by the Bidder, directly or
indirectly, to any competitor, prior to the date and time of the official Bid openirig,or of the awarding of
the contract.

I/We am/are aware that, in addition and without prejudice to any other,remedy provided to combat any
restrictive practices related to bids and contracts, Bids that are suspicious/will be reported to the
Competition Commission for investigation and possible imposition of\administrative penalties in terms of
section 59 of the Competition Act No 89 of 1998 and/or may be reported to the National Prosecuting
Authority [NPA] for criminal investigation and/or may be restrigted/from conducting business with the
public sector for a period not exceeding 10 [ten] years in terms of the Prevention and Combating of
Corrupt Activities Act No 12 of 2004 or any other appli€able |egislation.

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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Section 8:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

CERTIFICATE OF ACQUAINTANCE WITH THE GENERAL BID CONDITIONS - SERVICES
[Appended hereto as Appendix (i)]

NAME OF ENTITY:

I/We
do hereby certify that I/we acquainted myself/ourselves with all the documentation comprising the General

Bid Conditions - Services as received on [insertdate] from Transnet SOC Ltd for the

carrying out of the proposed Services for which I/we submitteéd my/our Quotation.

I/We furthermore agree that Transnet SOC Ltd/shall fecognise no claim from me/us for relief based on an
allegation that I/we overlooked any terms afid canditions of the General Bid Conditions or failed to take it

into account for the purpose of calculating my/our offered prices or otherwise.

I/We confirm having been advised that a“signed copy of this Schedule can be submitted in lieu of the entire

General Bid Conditions as confirmation‘in terms of the Returnable Schedule.

SIGNED at on this day of 20

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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Section 9:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

CERTIFICATE OF ACQUAINTANCE WITH THE TERMS AND CONDITIONS OF CONTRACT FOR
THE PROVISION OF SERVICES TO TRANSNET

[Appended hereto as Appendix (ii)]
NAME OF ENTITY:

I/We
do hereby certify that I/we acquainted myself/ourselves with all the documentation, comprising the Terms

and Conditions of Contract as received on [insert date\from Transnet SOC Ltd for the

carrying out of the proposed Services for which I/we submitted my/ourQuotation.

I/We furthermore agree that Transnet SOC Ltd shall recognise o claim, from me/us for relief based on an
allegation that I/we overlooked any Terms and Conditions of Contract of failed to take it into account for the

purpose of calculating my/our offered prices or otherwise.
I/We confirm having been advised that a signed copy.of this Schedule can be submitted in lieu of the entire

Terms and Conditions of Contract as confirmation’in téemsief the Returnable Schedule.

SIGNED at on this day of 20

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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Respondents should also note the obligations as set out in
Clause 19 [Terms and Conditions of Contract]

of the General Bid Conditions /Appendix (i)] which reads as follows:

19.1 The Service Provider shall adhere to the Terms and Conditions of Contract issued with the
Bid Documents, together with any schedule of "Special Conditions” or otherwise which form
part of the Bid Documents.

19.2  Should the Respondent find any conditions unacceptable, it should\indicate which conditions
are unacceptable and offer alternatives by written submission on i/ts company letterhead?
Any such submission shall be subject to review by Trapsnetsflegal Counsel who shall
determine whether the proposed alternative(s) are acceptable or otherwise, as the case
may be.
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Section 10:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

RFQ DECLARATION FORM

NAME OF ENTITY:

We (do*hereby certify that:

1. Transnet has supplied and we have received appropriate résponses/to any/all questions [as
applicable] which were submitted by ourselves for RFQ Clarificatiorpuirposes;

2. we have received all information we deemed necessary for the completion of this Request for
Quotation [RFQ];

3. at no stage have we received additional infopfation relating to the subject matter of this RFQ from
Transnet sources, other than information “formally received from the designated Transnet

contact(s) as nominated in the RFQ documents;

4, we are satisfied, insofar as our entity is concerned, that the processes and procedures adopted by
Transnet in issuing this RFQ4and the fequirements requested from Bidders in responding to this
RFQ have been conducted‘ifra, fair and transparent manner; and

5. Furthermore, we declareythat'a family, business and/or social relationship exists / does not exist
[delete as applicable] betwéen an owner / member / director / partner / shareholder of our entity

and an employeg,or beard member of the Transnet Group.
6. If such afrelationship exists, Respondent is to complete the following section:

FULL NAME OF OWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOLDER: ADDRESS:

Indicate nature of relationship with Transnet:
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[Failure to furnish complete and accurate information in this regard will lead to the disqualification of a

response and may preclude a Respondent from doing future business with Transnet]

7. We declare, to the extent that we are aware or become aware of any relationship between

ourselves and Transnet [other than any existing and appropriate business relationship with

Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we

shall notify Transnet immediately in writing of such circumstances.

8. We accept that any dispute pertaining to this Bid will be resolved through the Ombudsman process

and will be subject to the Terms of Reference of the Ombudsman. The Ombudsman process must

first be exhausted before judicial review of a decision is sought. [Refers"Important Notice to

Respondents” overleaf].

9. We further accept that Transnet reserves the right to reverse ap award of business or decision

based on the recommendations of the Ombudsman without havingyto fellow a formal court process

to have such award or decision set aside.

SIGNED at on this dayof 20
For and on behalf of AS WITNESS:

duly authorised hereto

Name: Name:

Position: Position:

Signature: Signature:

Date: h

Place:

Respondent’s Signature
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint in
respect of RFQs exceeding R5, 000,000.00 [five million S.A. Rand] in value. Should a
Respondent have any material concern regarding an RFQ process which meets this value
threshold, a complaint may be lodged with Transnet’s Procurement Ombudsman for further

investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms of Reference
for the Transnet Procurement Ombudsman, details of which are available for review at

Transnet's website www.transnet.net.

An official complaint form may be downloaded from this website and submitted, together

with any supporting documentation, within the prescribed period;.to

procurement.ombud@transnet.net.

For transactions below the R5, 000,000.00 [five millionaS:A. Rand] threshold, a complaint
may be lodged with the Chief Procurement Officer of the relevant Transnet Operating
Division.

All Respondents should note that a complaintymust be made in good faith. If a complaint is

made in bad faith, Transnet reserves the right to place such a Bidder on its List of Excluded
Bidders.
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Section 11:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

BREACH OF LAW FORM

NAME OF ENTITY:

I/We

do hereby certify that I/we have/have not been found guilty during the preceding 5 [five] years of a
serious breach of law, including but not limited to a breach of the Competition, Act,«89 of 1998, by a court of
law, tribunal or other administrative body. The type of breach that thesRespondent is required to disclose

excludes relatively minor offences or misdemeanours, e.g. traffic offences:

Where found guilty of such a serious breach, please disclose}

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, I/we acknowledge that Transnet SOC Ltd reserves the right to exclude any Respondent from
the bidding process, should\that person or entity have been found guilty of a serious breach of law, tribunal

or regulatory obligation.

SIGNED at on this day of 20

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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Section 12:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

RFQ CLARIFICATION REQUEST FORM

RFQ No: CRAC VAR-12532
RFQ deadline for questions / RFQ Clarifications: Before 12:00 3 days prior to cIosing date

TO: Transnet SOC Ltd
ATTENTION: The Secretariat, Transnet Acquisition Council [TAC]

EMAIL prudence.nkabinde@transnet.net V
DATE:
FROM:

RFQ Clarification No /fto be inserted by Transnet]

| REQUEST LARIFICATION
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Section 13:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

SUPPLIER CODE OF CONDUCT

Transnet aims to achieve the best value for money when buying or selling goods and obtaining services.
This however must be done in an open and fair manner that supports and drives a competitive economy.
Underpinning our process are several acts and policies that any supplier dealing with Transnet must

understand and support. These are:
e The Transnet Supply Chain Policy

. Section 217 of the Constitution - the five pillars of Public PSCM [Procurement and Supply Chain
Management]: fairness, equity, transparency, competitiveness,and cast éffectiveness;

o The Public Finance Management Act [PFMA];
o The Preferential Procurement Policy Framework Act [PPPFA];
. The Broad-Based Black Economic Empowerment Act [B-BBEE]; and

o The Prevention and Combating of Corrupt Actiyities Act.

This Code of Conduct has been included in this RFQ%o farmally appraise prospective Transnet Suppliers of
Transnet’s expectations regarding the behaviour'and conduct of its Suppliers.

Prohibition of bribes, kickbacks, unlawful'payments, and other corrupt practices

Transnet is in the process of transforming, itself into a self-sustaining State Owned Company [SOC], actively
competing in the logistics industry. Oughaim is to become a world class, profitable, logistics organisation. As
such, our transformation ig foedsed on adopting a performance culture and to adopt behaviours that will

enable this transformation.

a) Transnet will not participate in corrupt practices and therefore expects its Suppliers to act in a

sipflaramanaeér.

o Transnet and its employees will follow the laws of this country and keep accurate business
records that reflect actual transactions and payments to our Suppliers.

. Employees must not accept or request money or anything of value, directly or indirectly, to:
- illegally influence their judgement or conduct or to ensure the desired outcome of a
sourcing activity;
- win or retain business or to influence any act or decision of any decision stakeholders
involved in sourcing decisions; or

- gain an improper advantage.
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e  There may be an occasion when a Supplier is confronted with fraudulent or corrupt
behaviour by a Transnet employee. We expect our Suppliers to use our “Tip-offs
Anonymous” Hot line to report these acts [0800 003 056].

b)  Transnet is firmly committed to the ideas of free and competitive enterprise.

. Suppliers are expected to comply with all applicable laws and regulations regarding fair

competition and antitrust.

e  Transnet does not engage with non-value adding agents or representatives solely for the

purpose of increasing B-BBEE spend [fronting].

¢c) Transnet’s relationship with Suppliers requires us to clearly define \requirements, exchange

information and share mutual benefits.

. Generally, Suppliers have their own business standards andwegulations. Although Transnet
cannot control the actions of our Suppliers, we will_not tolerate any illegal activities. These
include, but are not limited to:

B misrepresentation of their product [e.g.“erigin of manufacture, specifications,
intellectual property rights];

— collusion;

- failure to disclose accuratesinfofmation required during the sourcing activity [e.g.
ownership, financial situation, B-BBEE status];

- corrupt activities listed above; and

B harassment, intimidation,orf other aggressive actions towards Transnet employees.

. Suppliers must be evaluated and approved before any materials, components, products or
services are purchased\from them. Rigorous due diligence is conducted and the Supplier is
expected to participate in an honest and straight forward manner.

o Supplierssmust record and report facts accurately, honestly and objectively. Financial

records must be accurate in all material respects.

Conflicts of interest
A conflictofiintérest arises when personal interests or activities influence [or appear to influence] the ability
to actdn thesbest interests of Transnet. Examples include, but are not limited to:

e  Transnet employees awarding business to entities in which their family members or business

associates have an interest

e Transnet employees having a financial interest in a bidding entity

Bidding entities are required to disclose any interest/s which exists between themselves and any employee

and/or Transnet Board member.
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Section 14:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

1. INTRODUCTION

1.1 A total of 90/10 or 80/20 preference points shall be awardedyfor B-BBEE Status Level of

Contribution depends on the value.

1.2 Failure on the part of a Bidder to fill in and/or to sign this form and submit a B-BBEE Verification
Certificate from a Verification Agency accredited by the South African Accreditation System
[SANAS] or a Registered Auditor approved=hy theiIndependent Regulatory Board of Auditors
[IRBA] or an Accounting Officer as contemplated in the Close Corporation Act [CCA] together
with the bid will be interpreted to mean that preference points for B-BBEE Status Level of

Contribution are not claimed.

1.3 Transnet reserves the right to requike ofs@a Bidder, either before a Bid is adjudicated or at any time
subsequently, to substantiatejany claim in regard to preferences, in any manner required by

Transnet.

2, GENERAL DEFINITIONS

2.1  “all applicable taxes” include value-added tax, pay as you earn, income tax, unemployment

insuranceffundeantributions and skills development levies;
2.2 “B-BBEE” means broad-based black economic empowerment as defined in section 1 of the
Broad-Based Black Economic Empowerment Act;

2.3 4.“B-BBEE status of contributor” means the B-BBEE status received by a measured entity based
on'its overall performance using the relevant scorecard contained in the Codes of Good Practice
on Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black

Economic Empowerment Act;

2.4 “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional
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discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a

contract;
2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;
2.9 “"EME" means any enterprise with an annual total revenue of R5 [five] million or less;

2.10 “firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs

of any service, for the execution of the contract;

2.11 “functionality” means the measurement according to predeterminedmorms, as set out in the
bid documents, of a service or commodity that is designed(tesbe practical and useful, working or
operating, taking into account, among other factors, the"qualityyreliability, viability and durability
of a service and the technical capacity and ability of a bidder;

2.12  “non-firm prices” means all prices other than “firm” prices;

2.13 “person” includes reference to a juristic perséh;

2.14 “rand value” means the total estimatedsvalu€ of a contract in South African currency, calculated
at the time of bid invitations, and includes all applicable taxes and excise duties;

2.15 “subcontract” means the primary contractor’s assigning or leasing or making out work to, or
employing another person to,supportssuCh primary contractor in the execution of part of a project
in terms of the contract;

2,16 “total revenue” bearshthe\same meaning assigned to this expression in the Codes of Good
Practice on Black Econbmic Empowerment, issued in terms of section 9(1) of the Broad-Based
Black Empowerment Actiand promulgated in the Government Gazette on 9 February 2007;

2.17 “trust” means the arrangement through which the property of one person is made over or

bequeathedto a trustee to administer such property for the benefit of another person; and

2.18 “trustee” means any person, including the founder of a trust, to whom property is bequeathed in
order'for such property to be administered for the benefit of another person.

3. ADJUDICATION USING A POINT SYSTEM

3.1  The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated
in Section 2 of the RFQ will be awarded the contract, unless objective criteria justifies the award
to another bidder.

3.2 Preference points shall be calculated after prices have been brought to a comparative basis taking

into account all factors of non-firm prices and all unconditional discounts.
3.3 Points scored will be rounded off to 2 [two] decimal places.

3.4 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
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number of preference points for B-BBEE.

3.5 However, when functionality is part of the evaluation process and two or more Bids have scored
equal points including equal preference points for B-BBEE, the successful Bid will be the one

scoring the highest score for functionality.

3.6 Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.
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4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4.1

In terms of Regulation 5(2) and 6(2) of the Preferential Procurement Regulations, 2011,
preference points shall be awarded to a Bidder for attaining the B-BBEE status level of

contribution in accordance with the table below:

B-BBEE Status Level of Number of Points Number of Points
Contributor [Maximum 10] [Maximum 20]
1 o [} 10 20
o 2 9 18 S
3 8 B 16
4 5 i 12
5 4 8
6 3 6
7 2 4
8 1 2
Non-compliant contributor 0 d 0

Note: Refer to Section 1 of the RFQ document forfurtherinformation in terms of B-BBEE ratings.

4.2

4.3

4.4

4.5

46

4.7

4.8

Bidders who qualify as EMEs in termsfof the B:BBEE Act must submit a certificate issued by an
Accounting Officer as contemplatedsin‘the CCA or a Verification Agency accredited by SANAS or a
Registered Auditor. Registered auditors do not need to meet the prerequisite for IRBA’s approval
for the purpose of conducting,verification and issuing EME’s with B-BBEE Status Level Certificates.
Bidders other than EMESsmust submit their original and valid B-BBEE status level verification
certificate or a certified“eepy, thereof, substantiating their B-BBEE rating issued by a Registered
Auditor approved by, IRBA or a Verification Agency accredited by SANAS.

A trust, consortium,or jeint venture will qualify for points for its B-BBEE status level as a legal
entity, provided that the entity submits its B-BBEE status level certificate.

A trust, s€onsortium or joint venture will qualify for points for their B-BBEE status level as an
unincerporateddentity, provided that the entity submits their consolidated B-BBEE scorecard as if
théyaweresargroup structure and that such a consolidated B-BBEE scorecard is prepared for every
separatedbid.

Tertiary institutions and public entities will be required to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.
A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that does not qualify for at least the same number of points
that such a Bidder qualifies for, unless the intended subcontractor is an EME that has the
capability and ability to execute the subcontract.

A person awarded a contract may not subcontract more than 25% [twenty-five per cent]} of the

value of the contract to any other enterprise that does not have an equal or higher B-BBEE status
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level than the person concerned, unless the contract is subcontracted to an EME that has the
capability and ability to execute the subcontract.

5. B-BBEE STATUS AND SUBCONTRACTING

5.1 Bidders who claim points in respect of B-BBEE Status Level of Contribution must

complete the following:

B-BBEE Status Level of Contributor = [maximum of 10/ 20 points]

Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table
reflected in paragraph 4.1 above and must be substantiated by means‘ef a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
an Accounting Officer as contemplated in the Close Corporation-Act

5.2 Subcontracting:

Will any portion of the contract be subcontracted? YES/NO [delete which is not applicable]

If YES, indicate:
(iy  What percentage of the contra€twill'be subcontracted? ... %
(i)  The name of the SUDCONTLACEON ... it iviieie e
(i)  The B-BBEE status level of the subcontractor L
(iv) Isthe subcontractor an EME? YES/NO

5.3  Declaration with regardte Company/Firm

(i)  Namg ofiCompany/FirM..........ccccccovicinniniisiriesionnns

(i1) 47 VAT registration NUMDE..........coiivimioiiiiiiiisiiiinnieseiessissessessessasesaeens

(iil) =m€ompany registration NUMDEN.. ..ot et

(iv) Type of Company / Firm
oPartnership/Joint Venture/Consortium
oOne person business/sole propriety
oClose Corporations
oCompany (Pty) Ltd
[TICK APPLICABLE BOX]

(v) Describe Principal Business Activities
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................................................................................................................................

.......................................................................................................................

(vi}y Company Classification
o Manufacturer
o Supplier
o Professional Service Provider
o Other Service Providers, e.g. Transporter, etc.
[TICK APPLICABLE BOX]

(vii) Total number of years the company/firm has been in business..........cccccccoviiviiiien
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BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and I /

we acknowledge that:

(i) The information furnished is true and correct.

(i) In the event of a contract being awarded as a result of points claimed as shown in
paragraph 6 above, the contractor may be required to furnish documentary proof to the
satisfaction of Transnet that the claims are correct.

(i) If the B-BBEE status level of contribution has been claimed or obtainedion a fraudulent
basis or any of the conditions of contract have not been fulfilled, Transnet may, in
addition to any other remedy it may have:

(a) disqualify the person from the bidding process;

(b) recover costs, losses or damages it has incurréd or suffered as a result of that
person’s conduct;

(c) cancel the contract and claim any damages which it has suffered as a result of
having to make less favourable arrangements'due to such cancellation;

(d) restrict the Bidder or contractor, its shareholders and directors, and/or associated
entities, or only the shareholdef's and directors who acted in a fraudulent manner,
from obtaining business frafm Transnet for a period not exceeding 10 years, after
the audi alteram partern [hear the other side] rule has been applied; and/or

(e) forward the matter foricriminal prosecution.

WITNESSES:

SIGNATURE OF BIDDER
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Transnet Request for Quotation No CRAC VAR-12532

Section 15:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

Information Session

2, RFQ SITE MEETING

A COMPULSORY INFORMATION MEETING WILL BE HELD AT THE FOLLOWING VENUE:

Venue ] Anker Boardroom
NO.1 Station Street
Millsite Station

Time : 09H30

Date : 19 November 2013

The briefing session and site inspection meeting are compulsory and companies not attending will
be overlooked during the tender awarding process.

Contact people on site: Allona Majola Tel :Q11 773 2624(083 388 4060)
2.1 ATTENDANCE CERTIFICATE
This is to certify that..........coi e e

Representative/s of i
Has/have today attended the Tender briefing in respect of the proposed:

.............................................................................................

TRANSNET'S RERRESENTATIVE TENDERER'S REPRESENTATIVE

3. VERY'IMPORTANT

ANY TENDERER NOT ATTENDING THE INFORMATION MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS
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Section 16:

FOR THE PROVISION OF REMOVAL OF GENERAL WASTE FROM TRANSNET VARIOUS
PREMISES FOR ONE YEAR

NON DISCLOSURE AGREEMENT

Entered into by and between

TRANSNET SOC LTD
Registration Number 1990/000900/30

R
NY%

Registration Number

RFQ Number CRAC VAR-12532 < O
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49™ Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

[the Company] [Registration No 1 whose

registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defined below] and it is envisaged that each party

may from time to time receive Information relating to the other in respect thereef. In gonsideration of each party

making available to the other such Information, the parties jointly agree thatyany“dealings between them shall be

subject to the terms and conditions of this Agreement which themselvés will'be ‘subject to the parameters of the

Bid Document.

IT IS HEREBY AGREED

1. INTERPRETATION

In this Agreement:

11

1.2

1.3

Agents mean directors, officers, employees, agents, professional advisers, contractors or sub-

contractors, or any Group member;

Bid or Bid Document means Transnet’s Request for Information [RFI] Request for Quotation [RFQ]

or Request for Quotation’[RFQI, as the case may be;

Confidential Infofmation means any information or other data relating to one party [the
Disclosing Party] and/orthe business carried on or proposed or intended to be carried on by that
party and whichruis,made available for the purposes of the Bid to the other party [the Receiving Party]
or its Agentsby the Disclosing Party or its Agents or recorded in agreed minutes following oral
disclos@re and any other information otherwise made available by the Disclosing Party or its Agents
to the, Reéceiving Party or its Agents, whether before, on or after the date of this Agreement, and
whether in writing or otherwise, including any information, analysis or specifications derived from,

containing or reflecting such information but excluding information which:

a) is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this

Agreement]; or

b) was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated
by its written records or other reasonable evidence] free of any restriction as to its use or
disclosure prior to its being so disclosed; or

c) following such disclosure, becomes available to the Receiving Party or its Agents [as can be

demonstrated by its written records or other reasonable evidence] from a source other than

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No CRAC VAR-12532

1.4

1.5

Page 57 of 64

the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality

owed, directly or indirectly, to the Disclosing Party in relation to such information;
Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

Information means all information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and
business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION

2.1

2.2

2.3

2.4

2.5

2.6

All Confidential Information given by one party to this Agreement [the Disclosing Party] to the other
party [the Receiving Party] will be treated by the Receiving Party as secret and confidential and will
not, without the Disclosing Party’s written consent, directly or indirectly communicate or disclose
[whether in writing or orally or in any other manner] ConfidentiahInferndation to any other person
other than in accordance with the terms of this Agreement.

The Receiving Party will only use the Confidential Information far the sole purpose of technical and
commercial discussions between the parties in relation to thesBid or for the subsequent performance
of any contract between the parties in relation to the Bid.

Notwithstanding clause 2.1 above, the Receivifig Party may disclose Confidential Information:

a) to those of its Agents who strictly need to, know the Confidential Information for the sole
purpose set out in clause 2.2 above, proyided that the Receiving Party shall ensure that such
Agents are made aware priorito the disclosure of any part of the Confidential Information that
the same is confidential @nd thatthey owe a duty of confidence to the Disclosing Party. The
Receiving Party shall€at,all\times remain liable for any actions of such Agents that would

constitute a breach 6fithis Agreement; or

b) to the extent, required by law or the rules of any applicable regulatory authority, subject to

clause 2.4 below,

In the event®hat the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate with
the Diselosing Party regarding the form, nature, content and purpose of such disclosure or any action

whighytheDisclosing Party may reasonably take to challenge the validity of such requirement.

In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent

further unauthorised copying, disclosure or use.

All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall
not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1  The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request,
of the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.
3.3  The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
a) return all written Confidential Information [including all copies]; and

i. expunge or destroy any Confidential Information from any computer, word processor or
other device whatsoever into which it was copied, read or programmed by the Company

or on its behalf.

3.4  The Company shall on request supply a certificate signed by a difectornas o its full compliance with

the requirements of clause 3.3 b) above.

4. ANNOUNCEMENTS

4.1  Neither party will make or permit to be made any‘announcement or disclosure of its prospective

interest in the Bid without the prior written consent of the other party.

4.2 Neither party shall make use of the other party’s name or any information acquired through its
dealings with the other party for publicity or matketing purposes without the prior written consent of
the other party.

5. DURATION
The obligations of each party and‘itsysAgents under this Agreement shall survive the termination of any
discussions or negotiations betweefthe parties regarding the Bid and continue thereafter for a period of 5

[five] years.

6. PRINCIPAL
Each party confirms that itvis acting as principal and not as nominee, agent or broker for any other person
and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing the Bid
and in complying with.the terms of this Agreement.

7. ADEQUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of this

Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
Section 14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall
observe the provisions of such Act [as applicable] or any amendments and re-enactments thereof

and any regulations made pursuant thereto.
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8.2

The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against
accidental loss or destruction of, or damage to such data held or processed by them.

9. GENERAL

9.1

9.2

9.3

9.4

9.5

9.6

Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Transnet may assign this Agreement at any time to any

member of the Transnet Group.

No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any furthéhexercise or the exercise
of any right, power or privilege under this Agreement or otherwise.

The provisions of this Agreement shall be severable in the event that any of its’provisions are held by
a court of competent jurisdiction or other applicable authorityto be dhvalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforeeablé™to the fullest extent permitted

by law.

This Agreement may only be modified by a written agreementsduly signed by persons authorised on
behalf of each party.

Nothing in this Agreement shall constitute thie creation of a partnership, joint venture or agency

between the parties.

This Agreement will be governed by _and\construed in accordance with South African law and the
parties irrevocably submit to the exclusive jusisdiction of the South African courts.

000000000
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Section :17

FOR THE PROVISION OF REMOVAL OF GENERAL AND HAZARDOUS WASTE FROM
TRANSNET VARIOUS PREMISES FOR ONE YEAR

2 Tenderer SHE Management System
Questionnaire

This questionnaire is part of the TFR tender evaluation process and is to be completed by all
Tenderer’s and submitted with their tender offer. The objective of the questiennaire is to
provide an overview of the status of the Tenderer’s SHE management system. Tenderer’s will
be required to verify their responses noted in their questionnaire by pré¥iding evidence of their
ability and capacity in relevant matters. The tender warrants that thesinformation provided
below is accurate and correct. The tenderer shall advise TFR of anjachang€s.

TFR may verify the accuracy of this information (wheregieCessary) during the physical
visit as part of the tender evaluation.

e e == - = ==y
i
§%$% T

. o i .

The information provided in this questionnaire iS\ap accurate summary of the
company's SHE management system.

Company Name:

Signed: Name:

Position: Date:

Tender Description:

i

Tender Number:
e i
el

e o T
e X1 - X ¥
1riero iar %, A
Tdlelslatz11¢
'_ i e

1 Management

- Is there a writtéen company SHE policy?

- If yes pfavidea, copy of the policy (ANNEXURE #)

- Does the company have an SHE Management system
e.g NOSA, OHSAS, IRCA System etc

- If yes provide details

- Is there a company SHE Management System,
procedures manual or plan?

- If yes provide a copy of the content page(s)

- Are the SHE responsibilities clearly identified for all
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levels of Management and employees?

- If yes provide details

- Are safe operating procedures or specific safety
instructions relevant to its operations available?

- If yes provide a summary listing of procedures or
instructions

- Is there a SHE incident register?
If yes provide a copy

- Are Risk Assessments conducted and appropriate
techniques used?

- If yes provide details

Describe briefly how health and safety traQis

conducted in your company: :

- Is a record maintained of all
programs undertaken for e

ing and induction

- Are regular hea afety inspections at worksites

undertaken?

-If yes provi

Fel = i

-Is ther\\ cedure by which employees can report
hazards at workplaces?

- If yes provide details

- Is there a workplace SHE committee?

- Are employees involved in decision making over SHE
matters?

- If yes provide details
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o i
i A

- Are there appointed SHE representatives?

- Comments

e i S

6. SHE Performance Monitoring

A i S

R
i
i

- Is there a system for recording and analysing health
and safety performance statistics including injuries and
incidents?

- If yes provide details

- Are employees regularly provided with information on
company health and safety performance?

- If yes provide details

Is company registered with workmen’s compensation
and up to date?

- If yes provide proof of letter of good standing

- Has the company been fined or convicted 6f an
occupational health and safety offence?

- If yes provide details

Safety\Performance Report
Monthly DIFR for previous ttenths

Previous | No of Disablifig/”| Total Number of | DIFR per month
Year Injuries ‘ employees

Jan

Feb

Mar

Apr

May

Jun

Jul

Aug

Sep

Oct

Nov

Dec

DIFR = Number of Disabling injuries x 200000 divided by number of manhours worked
for the period

Signed
(Tenderer)
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Section 18:

FOR THE PROVISION OF REMOVAL OF GENERAL AND HAZARDOUS WASTE FROM
TRANSNET VARIOUS PREMISES FOR ONE YEAR
TRANSNET LIMITED / CONTRACTORS / SUB-CONTRACTORS

CONTRACTUAL SAFETY CLAUSES WHICH WILL FORM PART OF ANY
RESULTING CONTRACT

The parties agree on the following arrangements according to section 37 (2) of the Occupational Health
and Safety Act, 1993 (Act 85 of 1993) to ensure compliance by the mandatory with provisions of the
Act.

1) That the contractor is an “employer” in his own right as defined in section 1'0fAct 85 of 1993 and
that he must fulfill all his obligations as an employer in terms of the Aet.

2) The contractor shall comply with the requirements of Act 85 of 1993%msits entirety.

3) Where special permits are required, such as electrical switching, hotiwork permits, etc. the
contractor shall obtain them from a person designated by, Transhet.imited for this purpose, and all
requirements of the contractor must rigidly comply with the permit.

4) The contractor shall conduct a risk assessment of the work to be performed by a competent person
prior to the commencement of work, to identifymisks¥and hazards that persons may be exposed to,
analyse and evaluate identified hazards.

5) The contractor shall have a documented Health and Safety Plan based on the risks and hazards
identified before commencement of work.

6) The Health and Safety Plan shall ineltide'the following:

6.1 The safety management strugture to be instituted with all appointments in terms of the Act and
Regulations

6.2 The safe working method$yapd procedures to be implemented to ensure work is performed in
compliance to thesAct.

6.3 The safety equipment, devices and clothing to be made available by the contractor to his
employees.

6.4 The site ag€ess cortfol measures pertaining to health and safety to be implemented.

6.5 Controlgmeastires for ensuring that the Health and Safety Plan is maintained and monitored for
the duration of'the contract.

7) The contractor shall ensure that all work is performed under the close supervision of a person
trained to understand the hazards associated with the work performed and who has authority to
ensure that the necessary precautionary measures are implemented.

8) The contractor must appoint a Health and Safety Co-ordinator to liaise with Transnet Limited on
matters pertaining to occupational health and safety.

9) The appointed Safety Co-ordinator must liaise at least once a week with the* Health and Safety
Section / Risk Manager /Occupational Risk Manager of Transnet Limited.

10) The contractor shall furnish the* Health and Safety Section/ Risk Manager/ Occupational Risk
Manager of Transnet Limited immediately with full particulars of any sub-contractor which he may
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involve in the contract in order that the sub-contractor himself can be made aware of all the clauses
in this contract pertaining to health and safety.

11) The contractor shall stop any subcontractor from executing work which is not in accordance with
the Health and Safety Plan or which poses a threat to health and safety of persons.

12) The contractor shall ensure that all his employees and visitors undergoes health and safety
induction pertaining to the hazards prevalent, proof of such training must be kept on file.

13) In the event where the risk assessment reveals the risk relating to working from an elevated position
the contractor shall cause the designation of a competent person, responsible for the preparation of a
Fall Protection Plan.

14) The Fall Protection Plan shall include:

14.1 A risk assessment of all work carried out from an elevated position

14.2 Procedures and methods to address all the identified risks per location

14.3 Evaluation of employees physical and psychological fitness necessatytb work at elevated
position.

14.4 The training of employees working from an elevated positiGn,

14.5 Procedure addressing the inspection, testing and maintefiance of all fall protection equipment.

15) The contractor shall advise the * Health and Safety Sectipn / Risk Manager/ Occupational Risk
Manager of Transnet Limited of any hazardous situafion§ which may arise from work being
performed either by the contractor or his sub-contiéctor.

16) Copies of all appointments required by the act mustibe given to * Health and Safety Section / Risk
Manager / Occupational Risk Manager of Fransasetdl.imited.

17) The contractor shall ensure that a Health andeSdfety File is available which shall include all
documentation as required by the Act,%eopy of his and his subcontractors Risk Assessment and
Health and Safety Plan.

18) All incidents referred to in S€ctibn 24 of the Act involving the contractor and his subcontractor on
Transnet Ltd premises, shdll be'sepérted as prescribed. Transnet Ltd hereby obtains an interest in
the issue of any investigation,formal inquiry conducted in terms of Section 31 and 32 of the Act
into any incident invelyingithe Contractor, his subcontractor, any person or machinery under his
control on Transnet’'Ltd prémises.

19) No alcohol ogfany) othef intoxicating substance shall be allowed on Transnet Ltd premises. The
contractor shall'aot allow anyone under or suspected to be under the influence of alcohol or any
other intoXicating Substance on Transnet Ltd premises.

20) Contractor to ensure its employees undergo medical surveillance as required by legislation
21) Contractor will be required to provide monthly safety performance reports and statistics

22) A letter of good standing in terms of Section 80 (Employer to register with the Compensation
Commissioner) of the Compensation for Occupational Injuries and Disease Act 1993 (Act 130 of
1993) must also be furnished.
23) All clauses in the contract pertaining health and safety forms an integral part of the contract and if not
complied with may be construed as breach of contract.
24) *As applicable
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Transnet’s Terms and Conditions of Contract — Goods
[February 2013]
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Transnet’s Terms and Conditions of Contract — Goods

[February 2013]

1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Goods to Transnet [the Supplier], these Standard Terms and Conditions of Contract, the technical

specifications for the Goods, a Schedule of Requirements including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the supply of Goods and

provision of ancillary Services by the Supplier to Transnet

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires etherwise:

2.1
2.2

2.3

2.4

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules andfor annexures and/or
appendices, and/or schedules, including the Schedule of Requiréments, the technical specifications
for the Goods and such special conditions as shall apply to, the=Agreement, together with the
General Tender Conditions and any additional proyisionsyin“the associated bid documents
tendered by the Supplier [as agreed, in writing, between_ the Parties], which collectively and
exclusively govern the supply of Goods and provision of ancillary Services by the Supplier to

Transnet;

Background Intellectual Property meansWdll Inteilectual Property introduced and required by
either Party to give effect to their obligations under the Agreement owned in whole or in part by
or licensed to either Party or theif affiliatés”prior to the Commencement Date or developed after

the Commencement Date otherwiseypursuant to the Agreement;

Business Day(s) meansdondays to Fridays between 07:30 and 16:00, excluding public holidays
as proclaimed in South®Africa;

Commencement Date means [®], notwithstanding the signature date of the Agreement;

Confidential ‘Information means any information or other data, whether in written, oral,
graphic oringany other form such as in documents, papers, memoranda, correspondence,
notebobks,sfeports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plars, formulge, patents, or inventor’s certificates, which a Party discloses or provides to the other
pPartyi(intentionally or unintentionally, or as a result of one Party permitting the representative of
thé other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d) any information disclosed by either Party and which is clearly marked as being confidential

or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7

2.8

2.9

210

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation

belonging to the disclosing Party;

)} technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes;
j) Copyright works;
k) commercial, financial and marketing information;

1) data concerning architecture, demonstrations, tools and techniques,”processes, machinery

and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functional “apd technical requirements and

specifications of the disclosing Party;

n) information concerning faults or defects in Goods, equipment, hardware or software or the

incidence of such faults or defects; and

0) information concerning the chargés, fees and/or costs of the disclosing Party or its
authorised Subcontractors, orgtheifymethods, practices or service performance levels

actually achieved;

Copyright means the right in expressiohs, procedures, methods of operations or mathematical
concepts, computer program‘codes, compilations of data or other material, literary works, musical
works, artistic works, sound“recerdings, broadcasts, program carrying signals, published editions,
photographic works,/6r cifiematographic works of the copyright owner to do or to authorise the
doing of certain acts'specified in respect of the different categories of works;

Designs meaniregistered Designs and/or Design applications and will include the monopoly right
granted fof"the,pretection of an independently created industrial design including designs dictated
essentially £y technical or functional considerations as well as topographies of integrated circuits

and'integrated circuits;
ExpiryaDate means [®];

Foteground Intellectual Property means ail Intellectual Property developed by either Party
pursuant to the Agreement;

Goods means [®], the material / products specified in the Schedule of Requirements appended
as Schedule 1 hereto;

ICC Incoterms 2010 means the set of commercial trade terms as published by the International
Chamber of Commerce, Paris [ICC], which are otherwise referred to as purchase terms and which
define precisely the responsibilities, costs and risks of the buyer [Transnet] and the seller [the
Supplier]. Incoterms are only applicable to contracts involving the import or export of Goods
from one country to another and for the purpose of the Agreement, if applicable, shall mean the
designated Incoterm as stipulated in Schedule 1 hereto. Further details of the Incoterm [purchase
terms] for the Agreement, if applicable, can be viewed at the International Business Training

website - http://www.i-b-t.net/incoterms.html;
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2.13

2.14

2.15

2.16
2.17

2.18

2.19

2.20

2.21

2.22

2.23
2.24

2.25
2.26

2.27

2.28

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet's field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general,

Parties mean the Parties to the Agreement together with their subsidiaries, divisions, business

units, successors-in-title and assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applications, once the latter have proceeded to
grant, and includes a right granted for any inventions, products,or processes in all fields of

technology;

Permitted Purpose means any activity or process t6 be“undertaken or supervised by a Staff
member of one Party during the term of the Agreementy, for which purpose authorised disclosure
of the other Party’s Confidential Information or Intellectual Property is a prerequisite in order to

enable such activity or process to be accomplished;

Price(s) means the agreed Price(s) for the Gedds to be purchased from the Supplier by Transnet,
as detailed in the Schedule of Requirements, issued in accordance with the Agreement, as
amended by mutual agreementgbetweensthe Parties and in accordance with the terms and

conditions in the Agreement from time totime;

Purchase Order(s) means official orders issued by an operating division of Transnet to the
Supplier for the supplysof Geodsor ancillary Services;

Services means Sérvigés provided to Transnet ingluding activities such as consultation, advisory
services, implementation Services and day-to-day assistance provided by the Supplier, pursuant to
the Schedule of Requirements in terms of the Agreement;

Staff pieans any partner, employee, agent, consultant, independent associate or contractor,
Subgentractorsand the staff of such Subcontractor, or other authorised representative of either
Party;

Schedule of Requirements means Schedule 1 hereto;

SuBcontract means any contract or agreement or proposed contract or agreement between the
Supplier and any third party whereby that third party agrees to provide to the Supplier the Goods
or related Services or any part thereof or material used in the manufacture of the Goods or any
part thereof;

Subcontractor means the third party with whom the Supplier enters into a Subcontract;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

Trade Marks mean registered Trade Marks and Trade Mark applications and include any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one

undertaking from those of another undertaking; and

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may

be amended from time to time.
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3 INTERPRETATION

3.1

3.2

3.3
3.4
3.5

Clause headings in the Agreement are included for ease of reference only and do not form part of
the Agreement for the purposes of interpretation or for any other purpose. No provision shall be
construed against or interpreted to the disadvantage of either Party hereto by reason of such
Party having or being deemed to have structured or drafted such provision.

Any term, word or phrase used in the Agreement, other than those defined under the clause
heading “"Definitions” shall be given its plain English meaning, and those terms, words, acronyms,
and phrases used in the Agreement will be interpreted in accordance with the generally accepted
meanings accorded thereto.

A reference to the singuiar incorporates a reference to the plural and vice Versa.
A reference to natural persons incorporates a reference to legal persons‘and vice versa.

A reference to a particular gender incorporates a reference to the other gender.

4 NATURE AND SCOPE

4.1

4.2

4.3

4.4

4.5

The Agreement is an agreement under the terms and conhditions of which the Supplier will arrange
for the supply to Transnet of the Goods which meetythe sequirements and specifications of
Transnet, the delivery of which is controlled by.means of Purchase Orders to be issued by
Transnet and executed by the Supplier in accordancewwith the Agreement.

Such Purchase Orders and deliveries to Transhet shall be agreed between the Parties from time to
time, subject to the terms of the Schedule of Requirements.

Each properly executed Purchase Order férms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agfeement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Schedule of Reguirementsih accordance with procedures set out in clause 28 [fAmendment
and Change Control]. AfParty ‘will advise the other Party within 14 [fourteen] Business Days, or
such other period‘as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Schedule of Requirements conflicts with a like
term, prevision of*condition in the Agreement and/or a Purchase Order, the term or provision or
condition i, this'Master Agreement shall prevail, unless such term or provision or condition in this
Master /Agreement has been specifically revoked or amended by mutual written agreement
betweenithe Parties.

5 AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to:

a) enter into an agreement in the name of the other; or

b) give any warranty, representation or undertaking on the other's behalf; or

C) create any liability against the other or bind the other’s credit in any way or for any

purpose whatsoever.
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6 DURATION AND CANCELLATION

6.1  Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [®]

and the duration shall be for a [®@] [[®]] year period, expiring on [®], unless:

a)

b)

the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in accordance with

law or equity; or

the Agreement is extended at Transnet’s option for a further period to be agreed by the

Parties.

6.2  Notwithstanding clause 16 [Breach and Termination], either Party may, cancel the Agreement

without cause by giving 30 [thirty] days prior written notice thereof ta\the other Party, provided

that in such instance, the Agreement will nevertheless be applicablesin, respect of all Purchase

Orders which have been placed prior to the date of such cancellation.

7 GENERAL OBLIGATIONS OF THE SUPPLIER

7.1 The Supplier shall:

a)
b)

C)

d)

e)

g)

h)

respond promptly to all complaints and enquiries from*Transnet;

inform Transnet immediately of any dispute or complaint arising in relation to the storage

or delivery of the Goods;

conduct its business in a professional®manner which will reflect positively upon the Supplier
and the Supplier’s products;

keep full records clearly indicating/all transactions concluded by the Supplier relating to the
delivery of the Goods“and keep such records for at least 5 [five] years from the date of

each such transaction;

obtain, and at’all_timesymaintain in full force and effect, any and all licences, permits and
the like reduired under applicable laws for the provision of the Goods and ancillary Services
and the condugt of the business and activities of the Supplier;

observemand ensure compliance with all requirements and obligations as set out in the
labotir and related legislation of South Africa, including the Occupational Health and Safety

Act, 85 of 1993, as may be amended from time to time;

comply with all applicable environmental legislation and regulations, demonstrate sound
environmental performance and have an environmental management policy which ensures
that its products, including the Goods or ancillary Services are procured, produced,
packaged, delivered and are capable of being used and ultimately disposed of in a way that

is environmentally appropriate; and

ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, throughout the entire term of the
Agreement. Should the Supplier fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it
may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which Transnet may have for damages against

the Supplier.
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7.2

7.3

The Supplier acknowledges and agrees that it shall at all times:

a)

b)

<)

d)
e)

g)

h)

)

k)

m)

render the supply of the Goods and ancillary Services and perform all its duties with

honesty and integrity;

communicate openly and honestly with Transnet regarding the supply and performance of
the Goods and demonstrate a commitment to effecting the supply and performing ancillary

Services timeously, efficiently and at least to the required standards;

endeavour to provide the highest possible standards of service and workmanship, with a

reasonable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Staff, as well as all Transnet’s Staff, with fairness and’courtesy and respect

for their human rights;

practice and promote its own internal policies aimed at prohibiting“and preventing unfair
discrimination;

treat all enquiries from Transnet in connection_withythe supply of the Goods and/or
ancillary Services with courtesy and respond (to all ‘enquiries promptly and efficiently.
Where the Supplier is unable to comply with the pravisions of this clause, the Supplier will
advise Transnet of the delay and the reasons therefor and will keep Transnet informed of

progress made regarding the enquirys

when requested by Transnet, gpfovide, clear and accurate information regarding the
Supplier's own policies and., procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered into between
the Parties;

not allow a conflict@f.interest to develop between its own interests [or the interests of any

of its other customershand the interests of Transnet;

not accept om.offer, nor allow, induce or promote the acceptance or offering of any
gratuityfentieement, incentive or gift that could reasonably be regarded as bribery or an

attempt tolothérwise exert undue influence over the recipient;

rot smislead Transnet or its officers, employees and stakeholders, whether by act or
omission;

not otherwise act in an unethical manner or do anything which could reasonably be
expected to damage or tarnish Transnet’s reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
which it becomes aware in connection with Transnet or the supply of Goods or ancillary

Services to Transnet.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, as may be amended

from time to time, the Supplier shall ensure that the Goods and ancillary Services, to be supplied

to Transnet under the terms and conditions of the Agreement, comply fully with the Specifications

as set forth in Schedule 1 hereto, and shall thereby adhere [as applicable] to railway safety

requirements and/or regulations. Permission for the engagement of a Subcontractor by the

Supplier, as applicable, shall be subject to a review of the capability of the proposed

Subcontractor to comply with the specified railway safety requirements and/or regulations. The

Supplier and/or its Subcontractor shall grant Transnet access, during the term of the Agreement,
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to review any safety-related activities, including the coordination of such activities across all parts

of its organisation.

8 INVOICES AND PAYMENT

8.1

8.2

8.3
8.4

8.5

8.6

Transnet shall pay the Supplier the amounts stipulated in each Purchase Order, subject to the

terms and conditions of the Agreement.

Transnet shall pay such amounts to the Supplier upon receipt of a valid and undisputed Tax
Invoice together with the supporting documentation, as specified in the Schedule of Requirements
appended hereto, once the undisputed Tax Invoices or such portions of the Tax Invoices which
are undisputed become due and payable to the Supplier for the delivery of the Goods ordered, in
terms of clause 8.4 below.

All Prices set out in the Agreement and the Schedule of Requirementsshereto are exclusive of VAT.

Unless otherwise provided for in the Schedule of Requirements appended to the Agreement, Tax
Invoices shall be submitted together with a month-end statementy, Payment against such month-
end statement shall be made by Transnet within 30 [thirbyl.dayis after date of receipt by Transnet
of the Supplier’s statement together with the relevant undisputed Tax Invoice(s) and supporting
documentation.

Where the payment of any Tax Invoice, or any part-ef a Tax Invoice which is not in dispute, is not
made in accordance with this clause 8, tHe Supplier shall be entitled to charge interest on the
outstanding amount, at The Standard Bank'ef Seuth Africa’s prime rate of interest in force, for the
period from the due date of payment-until the'outstanding amount is paid.

The Supplier shall remain the owner of)all plant, material, machinery, equipment and the like
[collectively, the Supplier’s'Goods] provided to Transnet until Transnet has paid in full for the
Supplier’'s Goods, it being ‘specifically agreed that Transnet shall acquire no rights [including liens]
of whatsoever naturedin stieh\Supplier's Goods until date of final payment by Transnet. Subject to
the aforegoing, all“risk and benefit to the Supplier's Goods shall pass from the Supplier to
Transnet on deliveryyof the Supplier’'s Goods by the Supplier to Transnet.

9 PRICE ADJUSTMENTS

9.1

9.2

9.3

9.4

Pricessfor Geods supplied in terms of the Agreement shall be subject to review as indicated in the

Schedule"sf*"Requirements annexed hereto.

No/less than 2 [two] months prior to any proposed Price adjustment, the Parties shall commence
negetiations for Prices for the next period or as otherwise indicated in Schedule 1 hereto. The
Parties shall have regard for market-related pricing of equivalent goods, continuous improvement
initiatives, costs [including labour, raw materials and transport/delivery], order size and frequency

and changes to the specification of the Goods.

Pursuant to clause 9.2 above, the Supplier shall keep full and accurate records of all costs
associated with the supply of the Goods to Transnet, in a form to be approved in writing by
Transnet. The Supplier shall produce such records to Transnet for inspection at all reasonable
times on request and such records may, at Transnet's option, be audited by Transnet or its

designated representatives.

Should Transnet and the Supplier fail to reach an agreement on Price for the successive period,
either Party shall be entitled to submit this matter to dispute resolution in accordance with clause

25 of the Master Agreement [Dispute Resolution].
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10

11

12

9.5

9.6

If during the period of the Agreement Transnet can purchase similar Goods of a like quality from
another supplier at a total delivered cost to a Transnet facility that is lower than the total delivered
cost of the Goods purchased hereunder from the Supplier, Transnet may notify the Supplier of
such total delivered cost and the Supplier shall have an opportunity to adjust the Price of the
Goods purchased hereunder, on such a basis as to result in the same total delivered cost to
Transnet, within 30 [thirty] calendar days of such notice. If the Supplier fails to do so or cannot
legally do so, Transnet may (i) purchase the Goods from such other supplier in which case the
obligations, including, but not limited to, any purchase and sale requirements and/or
commitments, if any, of Transnet and the Supplier hereunder shall be reduced accordingly; (ii)
terminate the Agreement without any penalty, liability or further obligation; or (iii) continue
purchases under the Agreement.

If during the period of the Agreement the Supplier sells any materials\which are the same as,
equivalent to, or substantially similar to the Goods herein, at a total delivered cost to a third party
lower than the total delivered cost to a Transnet facility, then the Supplier has an opportunity to
adjust its Price for the Goods purchased hereunder within 30 [thirty] calendar days so that the
Price is the same or lower than the total delivered cost of such third party. If the Supplier fails to
do so or cannot legally do so, Transnet may (i) purchaseswthe/Goods from any other such supplier,
in which case the obligations, including, but not limited to, any purchase and sale requirements
and/or commitments, if any, of Transnet and"the Supplier hereunder shall be reduced accordingly;
or (i) terminate the Agreement without any’ penalty, liability or further obligation. Within 30
[thirty] calendar days of the CommencementDate of the Agreement or at any time Transnet so
requests, the Supplier shall certifiy in writing to Transnet that it is in compliance with this clause
and shall provide all informationythat/ Transnet reasonably requests in order to verify such

compliance.

WARRANTIES

The Supplier warrants that:

10.1

10.2

10.3

pursuant to clause 743> /General Obligations of the Supplier], the Goods will be manufactured in
accordanfe With \the specifications appended hereto at Schedule 1, or the manufacturer’s
specifications, as agreed in writing by both Parties;

thie,execution and performance of the Agreement by the Supplier does not infringe any rights of a
third party or breach any obligation of the Supplier to any third party; and

it“has taken all reasonable precautions to ensure that, in the event of a disaster, the impact of
such disaster on the ability of the Supplier to comply with its obligations under the Agreement will
be reduced to the greatest extent possible, and that the Supplier shall ensure that it has

appropriate, tested and documented recovery arrangements in place.

THIRD PARTY INDEMNITY

The Supplier hereby indemnifies and shall hold Transnet harmless against any direct damages suffered

by or claims arising against Transnet in respect of clause 10.2 above.

INSPECTION

12.1 Transnet reserves the right to arrange for the inspection of all Goods forming the subject of any

Purchase Order, at any stage before final acceptance and by any means it may think fit, and when

such inspection is to be carried out, the relevant Purchase Order(s) shall be endorsed accordingly.
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12.2

12.3

12.4

12.5

12.6
12.7

12.8

When inspection at the Supplier's works or warehouse is specified, Transnet’s authorised inspector
shall have free access to the premises of the Supplier at all times during working hours on a
Business Day; shall have liberty to inspect work which is the subject of the Purchase Order at any
stage of manufacture, and may reject any Goods which are found to be incomplete, defective or
in any way not in conformity with the terms and specifications of the Agreement; and the Supplier

shall afford all reasonable facilities for such access and inspection.

The Supplier shall provide inspection gauges, measuring and test equipment to ensure that the
requirements of the Agreement are satisfied. All gauges, templates, tools and other equipment
required to check the accuracy of the work shall be calibrated at regular and reasonable intervals
by a laboratory which has been approved in writing by Transnet. This certificate shall not be more
than 12 [twelve] months old.

The Supplier shall prepare and supply, without charge to Transnet/™alistest pieces, samples and
specimens; shall provide all labour and apparatus for carrfing out tests and analyses in
accordance with the terms of the Agreement or Purchase Order,%@nd render all reasonable

assistance in making such tests and analyses.

All special rules governing gauging, testing, analysis \and other inspection procedures shall be
adhered to strictly in accordance with the termsfof the Agreement or Purchase Order and the

conditions of any specifications and drawings q@ioted,therein.
Inspection will be arranged by the Staff of Transnet, as indicated in the Purchase Order(s).

When Goods are ready for inspectigh, theySupplier shall apply promptly to the appropriate
authority for instructions regarding”such,inspection. All applications for inspection shall quote
Transnet’s Agreement or Purchase, Ordef’number. 7 [seven] Business Days' notice of readiness
from the Supplier shall be given to the authorised inspector appointed by Transnet to carry out

such inspection.

Transnet shall have the rightsto recover from the Supplier the cost of inspection of any Goods that
have been rejected bylits adthorised inspector in terms of this clause 12.

DEFECTIVE GOODS

13.1

13.2

13.3

Notwith§tan@ling any certificate and/or receipt that may have been issued by or on behalf of
Trarisnet either in South Africa or overseas, Goods will be accepted at the place of delivery or at
the, pért of shipment, as specified in the Agreement, only as regards outward condition of
packages and Transnet retains the right to reject the Goods supplied, on or after arrival at the
placé to which they are consigned, or after they have been placed in use in South Africa, should
they be found defective.

If Goods are rejected owing to latent defects becoming apparent during machining operations or
other preparation necessary on the part of Transnet before they can be put into use, the Supplier

shall bear all expenses incurred by Transnet in carrying out such necessary operations.
If such Goods are rejected, the Supplier will pay the following costs:

a) for Goods purchased in South Africa on an ex works basis, the cost of transport from the
Supplier's works in South Africa to the named destination where the Goods have been

rejected by Transnet, plus handling charges and storage, if leviable; or

b) for Goods manufactured overseas, the Supplier shall pay all replacement costs including
the overseas inland transport cost, freight and insurance charges incurred plus railage or
other inland transport costs from the South African port to the place where the Goods have
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14

134

13.5

13.6

13.7

been rejected by Transnet, including handling charges, storage, landing charges, customs

duty and surcharges, if leviable.

If Transnet requires rejected Goods to be replaced, the Supplier shall, when called upon to do so,
arrange prompt replacement of the Goods within the prescribed manufacturing lead times for such

Goods, as indicated in Schedule 1.

If Goods are found to be defective but the defects are, in the opinion of Transnet, not of so
serious a nature as to warrant total rejection of the Goods, the Supplier shall, when called upon to
do so, remedy or make good such defects at its own cost, or Transnet may remedy or make good
such defects at the request of the Supplier and recover from the Supplier all costs or expenses
reasonably incurred by it in doing so.

Should the Supplier fail, when called upon to remedy or make good such defects within a
reasonable time or to request Transnet to do so, Transnet may proceed te, remedy or make good
such defects and thereafter recover from the Supplier all“such costs and expenses as

aforementioned.

Any amount recoverable from the Supplier in terms ofsthistelatise may, without prejudice to any
other legal remedies available to Transnet, be deductediin whale or in part from any monies in the

hands of Transnet which are due for payment to the Supplier.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SUPPLY

14.1

14.2

14.3

In the case of Goods to be specially manufactured for it, if Transnet at any time ascertains that:

a) no manufacturing of the Go6ds Specified in a Purchase Order has commenced and there is
little or no prospect, in Transnet’s opinion, that manufacturing will commence within a

reasonable time; or

b) delivery of any_of thé&sGoods is being or is likely to be delayed beyond the promised
delivery date(s), anduthere is little or no prospect of the Purchase Order(s) being carried

out withinfreastnablé adherence to the promised delivery rate(s) or time(s),

then Transnet may, irrespective of the cause of the delay, by notice to the Supplier, cancel as
from a future“date, specified in such notice the whole or any part of the Agreement or Purchase
Order inreSpect,of which the Goods to be supplied have not been completed by that date, without

inelirring any'liability by reason of such cancellation except as provided in this clause.

The Supplier shall thereupon, as soon as possible after such date, deliver to Transnet the Goods
[ifiany] already completed, and payment for the part performance shall be made on a pro rata
basis, provided the uncompleted part is not an integral or essential part of the completed Goods.
Where an integral or essential part of the work has not been completed, the amount to be paid to
the Supplier will be calculated on the basis of Transnet’s enrichment. The Supplier shall, wherever
practicable, supply Transnet with the necessary drawings and/or specifications to enable it to

complete the work.

Whenever, in any case not covered by clause 14.1 above, the Supplier fails or neglects to execute
the work or to deliver any portion of the Goods as required by the terms of the Agreement or
Purchase Order, or if any Goods are rejected on any of the grounds mentioned in clause 13
[Defective Goods], Transnet may cancel the Agreement or Purchase Order in so far as it relates to
the unexecuted work or the undelivered or rejected portion of the Goods, and in such event, the

supply of the remaining portion shall remain subject in all respects to these conditions.
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15

16

17

RIGHTS ON CANCELLATION

15.1

15.2

If the Agreement or Purchase Order is cancelled in whole or in part in terms of clause 14 /7otal or
Partial Failure to Perform the Scope of Supply], Transnet may execute or complete the Agreement
with any other entity and do so on such terms as it may deem proper, or may procure other
comparable Goods in substitution for those neglected to be manufactured or supplied or rejected
as aforesaid, and may recover from the Supplier the difference between the cost of such Goods
and the Price [if the latter was lower] as well as any costs and expenses [including any additional

transport costs] which Transnet may have had to incur in consequence of the Supplier’s default.

Any amount which may be recoverable from the Supplier in terms of clause 15.1 above, without
prejudice to any other legal remedies available to Transnet, may be dedugted in whole or in part
from any monies in the hands of Transnet and due for payment to the Supplier.

BREACH AND TERMINATION

16.1

16.2

16.3

16.4

If either Party [the Defaulting Party] commits a material breach of,the Agreement and fails to

remedy such breach within 10 [ten] Business Days of written notice thereof, the other Party

[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies

that it may have in terms of the Agreement, to terminatesthe Agreement forthwith without any

liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party.

Either Party may terminate the Agreementaforthwith by notice in writing to the other Party when

the other Party is unable to pay its_debts as they fall due or commits any act or omission which

would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as amended from time

to time], or if any action, application‘emproceeding is made with regard to it for:

a) a voluntary arrangémentior composition or reconstruction of its debts;

b) its winding-up0r dissolution;

c) the appointmerit of @ liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any sifilar action, application or proceeding in any jurisdiction to which it is subject.

Transnetmay terminate the Agreement at any time within 2 [two] months of becoming aware of

a change of control of the Supplier by notice in writing to the Supplier. For the purposes of this

clause,“control means the right to direct the affairs of a company whether by ownership of

shares, membership of the board of directors, agreement or otherwise.

The provisions of clauses 2 [Definitions], 10 [Warranties], 15 [Rights on Cancellation], 19

[Confidentiality], 21 [Limitation of Liability], 22 [Intellectual Property Rights], 25 [Dispute
Resolution] and 29.1 [Governing Law] shall survive termination or expiry of the Agreement.

CESSION

171

Upon written notice to the Supplier, Transnet shall be entitled:

a) to appoint Transnet’s financier of the Goods as first payer under the Agreement, without

transferring the ultimate responsibility for payment which will remain with Transnet; and

b) to cede, assign and transfer its right, title and interest in the Goods to such financier as

part of the funding consideration for the Goods.
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17.2

The Supplier is not entitled to cede, delegate, assign, Subcontract or in any other manner dispose
of any of its rights or obligations in terms of the Agreement without the prior written consent of

Transnet, which consent shall not be withheld or delayed unreasonably.

18 FORCE MAJEURE

18.1

18.2

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, strike, lockout, industrial dispute, government
action, laws or regulations, riots, terrorism or civil disturbance, defaults, delays or discontinuance
on the part of independent contractors, or other circumstances or factors beyond the reasonable
control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance

shall be reasonably extended.

Each Party will take all reasonable steps by whatever lawful meansithat are available to resume
full performance as soon as practicable and will seek agreement*te> modification of the relevant
provisions of the Agreement in order to accommodate the new, circumstances caused by the act of
force majeure. 1f a Party fails to agree with such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate

the Agreement with immediate notice.

19 CONFIDENTIALITY

19.1

The Parties hereby undertake the followingwith regard to Confidential Information:

a) not to divulge or disclose tayanyperson whomsoever in any form or manner whatsoever,
either directly or indiréctly, any Confidential Information of the other without the prior
written consent,of such“ather Party, other than when called upon to do so in accordance
with a statuté, or by*a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seekingeappropriate relief or the instituting of a defensive action to protect the Confidential

Infofmation concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or

otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;

d) not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;
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19.2

19.3

e)

g)

h)

)

k)

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to the Agreement, unless writtef,authorisation to do so

has first been obtained from the Party first disclosing such information;

each Party shall be entitled to disclose such aspects of ConfidentialInformation as may be
relevant to one or more technically qualified employees or ¢ensultants of the Party who are
required in the course of their duties to receive gthe, Confidential Information for the
Permitted Purpose provided that the employee ©oF eensultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential hature of the Confidential Information and the
obligations of the confidentiality to whi€hmsuch disclosure is subject and the Party shall

ensure such employees or consultants honour such obligations;

each Party shall notify the othef Party,ofithe name of each person or entity to whom any

Confidential Information hassbeen, disclosed as soon as practicable after such disclosure;

each Party shall ensure that any person or entity to which it discloses Confidential
Information shall obsetve and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by'such person or entity; and

each Party may, by written notice to the other Party specify which of the Party’s employees,

officerswor. agents are required to sign a non-disclosure undertaking.

The dutiésfand ebligations with regard to Confidential Information in this clause 19 shall not apply

wheére:

a)

b)

<)

d)

awParty can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Staff; or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or

is independently developed by a Party as proven by its written records.

This clause 19 shall survive termination for any reason of the Agreement and shall remain in force

and effect from the Commencement Date of the Agreement and 5 [five] years after the

termination of the Agreement. Upon termination of the Agreement, all documentation furnished to

the Su

pplier by Transnet pursuant to the Agreement shall be returned to Transnet including,
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20

21

without limitation, all corporate identity equipment including dyes, blocks, labels, advertising

matter, printing matter and the like.

INSURANCES

20.1

20.2

20.3

20.4

Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out
insurance in respect of all risks for which it is prudent for the Supplier to insure against including
any liability it may have as a result of its activities under the Agreement for theft, destruction, loss
of or damage to Goods, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Supplier.

The Supplier shall arrange insurance with reputable insurers amd, will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of

policy renewals.

Subject to clause 20.4 below, if the Supplier fails to effect adequate insurance under this clause
20, it shall notify Transnet in writing as soon as it becomes aware of the reduction or inadequate
cover and Transnet may arrange or purchase such ‘insufance. The Supplier shall promptly
reimburse Transnet for any premiums paidprovided such insurance protects the Supplier’s
liability. Transnet assumes no responsibilityfor such insurance being adequate to protect all of the
Supplier’s liability.

In the event that the Supplier receives written notice from its insurers advising of the termination
of its insurance cover referred to(in clause 20.1 above or if the insurance ceases to be available
upon commercially reasonable termsputhe Supplier shall immediately notify Transnet in writing of
such termination and/or unavailability, where after either the Supplier or Transnet may terminate
the Agreement on givirig,the,other Party not less than 30 [thirty] days prior written notice to that
effect.

LIMITATION OF LIABILITY,

211

202

21.3

The Supplier’s liability under this clause 21 shall be in addition to any warranty or condition of any
kind, expkess opimplied by law or otherwise, relating to the Goods or ancillary Services, including
the  quality of the Goods or ancillary Services or any materials delivered pursuant to the

Agreement.
Neither Party excludes or limits liability to the other Party for:

a) death or personal injury caused by its negligence, [including its employees’, agents’ or

Subcontractors’ negligence]; or
b) fraud.

Neither Party accepts liability for damages and claims of a special, indirect or consequential nature
arising as a result of the performance or non-performance of the Agreement, provided that such
loss, damages or claims are not the direct result of the wilful acts or omissions and/or negligence
or of any event which could reasonably have been foreseen and avoided on the part of the other
Party. The phrase, “special, indirect or consequential” is deemed to include economic loss, loss of
opportunity, loss of profit or revenue, and loss or damage in connection with claims against the

principal by third parties.
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21.4 Nothing in this clause 21 shall be taken as limiting the liability of the Parties in respect of clauses
19 [Confidentiality] and 22 [Intellectual Property Rights].

22  INTELLECTUAL PROPERTY RIGHTS

22.1

22.2

Title to Confidential Information

a)

b)

<)

d)

Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Supplier acknowledges that it has no claim of any
nature in and to the Confidential Information and Background Intellectual Property that is
proprietary to Transnet. For the avoidance of doubt all the Supplier's Background
Intellectual Property shall remain vested in the Supplier.

Transnet shall grant to the Supplier an irrevocable, royalty free, non-exclusive licence to
use Transnet’'s Background Intellectual Property only for thesPermitted Purpose. This

licence shall not permit the Supplier to sub-license to othesyparties.

The Supplier shall grant to Transnet an irrevocable, royalty, freg, non-exclusive licence to
use the Supplier's Background Intellectual Propertysfor the Permitted Purpose. This licence
shall not permit Transnet to sub-license to other parties.

The Supplier shall grant Transnet access tolthe Supplier’s Background Intellectual Property
on terms which shall be bona fide négétiated between the Parties for the purpose of
commercially exploiting the Foreground  Intellectual Property, to the extent that such

access is required.

Title to Intellectual Property

a)

b)

<)

d)

All right, title and interest in,and to Foreground Intellectual Property prepared, conceived
or developed by the Supplier, its researchers, agents and employees shall vest in Transnet
and the Supplier acknowledges that it has no claim of any nature in and to the Foreground
Intellectual Préperty®The Supplier shall not at any time during or after the termination or
cancellation ofithe Agreement dispute the validity or enforceability of such Foreground
Intellectual Preperty, or cause to be done any act or anything contesting or in any way
impditing_or tending to impair any part of that right, title and interest to any of the
Foreground Intellectual Property and shall not counsel or assist any person to do so.

Transhiet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Supplier shall reasonably assist Transnet in attaining and maintaining protection of the
Foreground Intellectual Property.

Where the Foreground Intellectual Property was created by the Supplier or its researchers,
agents and employees and where Transnet elects not to exercise its option to seek
protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Supplier who shall have the
right of first refusal to file or continue prosecution or maintain any such applications and to

maintain any protection issuing on the Foreground Intellectual Property.

No consideration shall be paid by Transnet to the Supplier for the assignment of any
Foreground Intellectual Property from the Supplier to Transnet, over and above the sums
payable in terms of the Agreement. The Supplier undertakes to sign all documents and do
all things as may be necessary to effect, record and perfect the assignment of the

Foreground Intellectual Property to Transnet.
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22.3

22.4

22.5

e) Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld], the Supplier shall
under no circumstances be entitled as of right, or to claim the right, to use Transnet's

Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Supplier shall disclose promptly to Transnet all such improvements,
developments, adaptations and/or modifications, inventions or discoveries. The Supplier hereby
undertakes to sign all documents and do all things as may be necessary to effect, record and
perfect the assignment of such improvements, developments, adaptatiens and/or modifications,
inventions or discoveries to Transnet and the Supplier shall reasonably assist Transnet in
attaining, maintaining or documenting ownership and/or proteetionyofgthe improved Foreground
Intellectual Property.

Unauthorised Use of Confidential Information

The Supplier shall not authorise any party togact on“ef use in any way any Confidential
Information belonging to Transnet whether .ok not such party is aware of such Confidential
Information, and shall promptly notify Trafisnet of the information if it becomes aware of any
party so acting, and shall provide Tramsnet the information with such assistance as Transnet

reasonably requires, at Transnet’s castiand expense, to prevent such third party from so acting.
Unauthorised Use of Intellectual Property

a) The Supplier agrees téynotify Transnet in writing of any conflicting uses of, and applications
of registrations of ‘Patents, Designs and Trade Marks or any act of infringement, unfair
competition of passing off involving the Intellectual Property of Transnet of which the
Supplier acquirés knowledge and Transnet shall have the right, as its own option, to
proceedyagainst any party infringing its Intellectual Property.

b) It shall.be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Supplier shall co-operate fully with Transnet, at
Transnét’s cost, in whatever measure including legal action to bring any infringement of

illegal use to an end.

c) The Supplier shall cooperate to provide Transnet promptly with all relevant ascertainable
facts.

d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other awards arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other awards

arising out of proceedings.

23 NON-WAIVER

231

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not in any manner be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.
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24

25

26

23.2  Such failure or neglect shall not in any manner affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.
PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

25.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten]\Business Days of such
dispute arising.

25.2 If the dispute has not been resolved by such negotiation, either of theyParties may refer the
dispute to AFSA and notify the other Party accordingly, whichiprocgedings shall be held in
Johannesburg.

25.3  Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

25.4 This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled towithdraw. from the provisions of this clause or claim
at any such proceedings that it is not bound Bysthis clause 25.

25.5 This clause 25 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated for any rgason.

25.6 This clause 25 shall not preclude eitherParty from seeking urgent relief in a court of appropriate
jurisdiction, where grounds,forurgency exist.

ADDRESSES FOR NOTICES

26.1 The Parties to the, Agreenient select the physical addresses and facsimile numbers, as detailed

hereafter, as their respéctive addresses for giving or sending any notice provided for or required
in terms 4f thé"Agreement, provided that either Party shall be entitled to substitute such other

address orfacsimile number, as may be, by written notice to the other:

a) Transnet
)] For legal notices: [e]
Fax No. [@]
Attention: Legal Department
(i) For commercial notices: [®]
Fax No. [®]
Attention: [e]
b) The Supplier
(i For legal notices: [e]
Fax No. [®]

Attention: [@]
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27

28

29

26.2

26.3

(i) For commercial notices: [e]
Fax No. [@]

Attention: [e]
Any notice shall be addressed to a Party at its physical address, or delivered by hand, or sent by
facsimile.
Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or

b) if sent by facsimile, on the date and time of sending of such facsimile, as evidenced by a
facsimile confirmation printout, provided that such notice shall be“confirmed by prepaid
registered post on the date of dispatch of such facsimile, or, should no postal facilities be
available on that date, on the next Business Day.

WHOLE AND ONLY AGREEMENT

27.1

27.2

The Parties hereby confirm that the Agreement copstitutesithe whole and only agreement
between them with regard to the subject matter of the'Agreement.
The Parties hereby confirm that the Agreement replaces all other agreements which exist or may

have existed in any form whatsoever between,thempwith regard to the subject matter dealt with
in the Agreement, any annexures appendedthereto and the Schedule of Requirements.

AMENDMENT AND CHANGE CONTROL
Any amendment or change of any nature madg to the Agreement and the Schedule of Requirements

thereof shall only be valid if it is ingwriting,"signed by both Parties and added to the Agreement as an

addendum hereto.

GENERAL

29.1

29.2

Governing Law

The Agreement ‘is exclusively governed by and construed in accordance with the laws of the
Republig’of SouthAfrica and is subject to the jurisdiction of the courts of the Republic of South
Africas

Changde of Law

Indthe Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Supplier and Transnet cannot reach
agreement on the nature of the changes required or on modification of Prices, delivery schedules,
warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 [ Dispute Resolution] above.
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29.3 Counterparts

The Agreement may be signed in any number of counterparts, all of which taken together shall
constitute one and the same instrument. Either Party may enter into the Agreement by signing

any such counterpart.

000000000
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