TRANSNET

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOC LTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet] !\\
REQUEST FOR QUOTATION [RFQ] No: CRAC-KG@S

REHABILITATION OF CULVERTS AND W*HANNELS.

REQUIRED AT RAILWAY LINE IN K ORP-MAKWASSIE-VEERTIENSTROME.

ISSUE DATE : 19 JUI@
BRIEFING SESSION VEN N TATION STREET, MILLSITE, ANCHOR

BOARDROOM WE WIL N PROCEED TO KLERKSDORP-MAKWASSIE-
VEERTIENSTROME RQR PULSORY BRIEFING SESSION.

BRIEFING%& 05 AUGUST 2013 @ 10:00
CLOSI : 15 AUGUST 2013
CL :  10:00
N DATE : 11 NOVEMBER 2013
S
FOR DIRECTION/SITE CONTACT LEBOGANG MARENGWA ON (011 950 1393/079
460 4648)

PLEASE BRING THE VALID DOCUMENT ON THE DAY OF BRIEFING AND ALSO MAKE SURE
THAT YOU BRING YOUR SAFETY SHOES AND REFLECTIVE VEST ON SITE. (COMPULSORY)
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Section 1 ‘

NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: Post and/or courier]

CLOSING VENUE: THE SECRETARY, TRANSNET ACQUISITION COUNCIL GROUND FLOOR
TENDER BOX INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN,
JOHANNESBURG, 2001 \‘

1 Responses to RFQ
Responses to this RFQ [Quotations] must not include docu Vence relating to any other

quotation or proposal. Any additional conditions must be e in an accompanying letter.

2 Broad-Based Black Economic Empowerment [B¢BBE
Transnet fully endorses and supports the G t's Broad-Based Black Economic Empowerment
Programme and it would therefore prefer to iness with local business enterprises who share these

same values. Transnet will accordingly @ “Wreference” to companies who provide a valid B-BBEE
Verification Certificate. All procureng€nt tr@gsagions will be evaluated accordingly.

2.1 B-BBEE Scorecard agd Ra

As prescribed in te
2000 and its J€qu

the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of
espondents are to note the following:

#ficluded at a pre-qualification stage with a prescribed percentage threshold .

ill be evaluated on price which will be allocated 80 or 90 points and preference

hich Will be allocated 20 or 10 points, dependent on the value of the Goods or Services.

e 80/20 preference point system applies where the acquisition of the Goods or Services will
be less than R1 000 000.00.

o If the 80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,
the RFQ will be cancelled.

e The 90/10 preference point system applies where acquisition of the Goods or Services will
exceed R1 000 000.00

o If the 90/10 preference point system is stipulated and all Bids received are equal to or below
R1 000 000.00, the RFQ will be cancelled.

e In this RFQ, Transnet will apply 80/20 / 90/10 preference point system prescribed in the
PPPFA.

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011,
as from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

Respondent’s Signature Date & Company Stamp
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@) Verification Agencies accredited by the South African National ‘

Accreditation System [SANAS]; or
(i) Registered Auditors approved by the Independent Regulatory Board of Auditors
[IRBA], in accordance with the approval granted by the Department of Trade and
Industry.
Enterprises will be rated by such agencies based on the following:

a) Large Enterprises [i.e. annual turnover greater than R35 million]:

) Rating level based on all seven elements of the B-BBEE scorecard ‘

b) Qualifying Small Enterprises — QSE [i.e. annual turnoverf{between R5 miilion and
R35 million]:

. Rating based on any four of the elements of the B-BBE w
c) Exempted Micro Enterprises — EME [i.e. annual ess than R5 million]:

In accordance with B-BBEE Codes of Good Practice %

=

00, Section 4], any enterprise with

an annual total revenue of R 5 million or less q ME.

e Automatic rating of B-BBEE Level 4 irr e of race or ownership

e  Black ownership greater than 50% ck Women ownership greater than 50% automatically

qualify as B-BBEE Level 3
Sufficient evidence to qualify #5 an uld be a certificate (which may be in the form of a letter)
from an auditor or accountiMg offiger or a certificate from a Verification Agency accredited by
SANAS. The certific

ownership, B-BB

st confirm the company’s turnover, black ownership / black female
| and validity date.

quiréd to furnish proof of the above to Transnet. [i.e. a valid detailed scorecard

in respect of Large Enterprises and QSEs, or a valid certificate in respect of

et will accordingly allocate a maximum of 10/20 [ten/twenty] points in accordance with
20 / 90/10 preference point system prescribed in the Preferential Procurement Policy
ramework Act (PPPFA), Act 5 of 2000 and its Regulations to the Respondent’s final score based on
\\ an entity’s B-BBEE scorecard rating. [Refer Annexure A- B-BBEE Preference Points Claim
Form for further details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this RFP, will
result in a score of zero being allocated for B-BBEE.

[Refer clauseError! Reference source not found. below for Returnable Documents required]

3 Communication

Quotations are requested from interested respondents to supply the above mentioned to Transnet
Freight Rail.

On or after 19 July 2013 RFQ documents may be inspected at and are obtainable from the office of
Transnet freight Rail, Tender advice centre, ground floor, Inyanda House 1, 21 Wellington Road.

Respondent’s Signature Date & Company Stamp
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Respondents are warned that a response will be liable for disqualification should any ‘
attempt be made by a Respondent either directly or indirectly to canvass any officer(s) or

employee of Transnet in respect of this RFQ between the closing date and the date of the award of the

business.

A Respondent may, however, before the closing date and time, direct any written enquiries relating to
the RFQ to the following Transnet employee:

Name: Tshiamo Motitswe

Email:  Tshiamo.motitswe@transnet.net \‘
Telephone: 011 584 11 44
Respondents may also, at any time after the closing date of the RFQ, com jcate with the Secretariat
of the Transnet Acquisition Council on any matter relating to its RF 0ONSgs
Name Prudence Nkabinde
Telephone 011 544 9486 O
Email Prudence.nkabinde@transnet.ne
PLEASE BRING THE VALID DOCUME HE DAY OF BRIEFING AND ALSO MAKE
SURE THAT YOU BRING YOUR SAF S AND REFLECTIVE VEST ON SITE

A non-refundable tender fee of R1L00.
Payment is to be made to Transn
004805. The deposit slip m
Receipt/s to be presented riogko

(inclusive of Vat) is applicable per tender (listed below).

t Rail, Standard Bank Account number 203158598, Branch code
th&tender number CRAC-KGG-11402 and the Company Name.
ction of the tender/s.

NOTE: This amount i nO%e ble.

reach the Chairperson, TRANSNET Freight Rail Acquisition Council, Ground floor, tender

box, Inyand 1,21 Wellington Road, Parktown before the closing hour on 15 August 2013, and must be

enclosed j velope which must have inscribed on the outside: CRAC-KGG-11402:Rehabilitation of culverts
and wa ¥ railway line Klerksdorp-Makwassie-Veertienstrome.
-~

} x Clearance

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to
provide this document with the RFQ submission will result in disqualification.

5 VAT Registration

The valid VAT registration number must be stated here: [if applicable].

6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national

and local laws and regulations.

Respondent’s Signature Date & Company Stamp
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7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date

and time.

8 Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

9 Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered. \

10 Negotiations
Transnet reserves the right to undertake post-tender negotigi Vected Respondents or any
number of short-listed Respondents.

11  Binding Offer

Any Quotation furnished pursuant to this Requ be deemed to be an offer. Any exceptions to this
statement must be clearly and specifically in

12 Disclaimers

Transnet is not committed to any cgurse g action as a result of its issuance of this RFQ and/or its receipt

of a Quotation in response to
madify the RFQ’s goo
. reject any Qugiati

Please Note that Transnet reserves the right to:

ice(s) and request Respondents to re-bid on any changes;
does not conform to instructions and specifications which are detailed
herein;
. disqualifyQuoltions submitted after the stated submission deadline;
o ngZne jly accept the lowest priced Quotation;
. r allQuotations, if it so decides;
n order in connection with this Quotation at any time after the RFQ’s closing date;
ard only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;
« split the award of the order/s between more than one Supplier/Service Provider; or

make no award at all.

In addition, Transnet reserves the right to exclude any Respondent from the bidding process who has
been convicted of a serious breach of law during the preceding 5 [five] years, including but not limited to
breaches of the Competition Act 89 of 1998. Respondents are required to indicate below whether or not
they have been found guilty of a serious breach of law during the past 5 [five] years:

I/We do hereby certify that /e
have/have not been found guilty during the preceding 5 [five] years of a serious breach of law,

including but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or
other administrative body. The type of breach that the Respondent is required to disclose excludes
relatively minor offences or misdemeanours, e.g. traffic offences.

Respondent’s Signature Date & Company Stamp
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Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, I/we acknowledge that Transnet SOC Ltd reserves the right l\\xclude any Respondent
from the bidding process, should that person or entity have been found guiltg of a serious breach of law,
tribunal or regulatory obligation.

13  EVALUATION CRITERIA %V
Prequalification criteria O

Compliance to specification in line with a scope of wogk
Risk/safety plan act 85 of 1993

Letter of good standing act 130 of 1993
Reference/Previous performance

Resources/list of equipment that be us a project

Commercial terms
Competitive pricing

B-BBEE
B-BBEE certiﬁca% recard

utge e following criteria [not necessarily in this order] in choosing a Supplier/Service Provider, if

dministrative responsiveness - Completeness of response and returnable documents
Substantive responsiveness — Prequalification criteria, if any, must be met and whether the Bid
materially complies with the scope and/or specification given
e  Technical threshold of 60%: Compliance to specification, Company safety plan , companies who do
not meet the criteria will be disqualified, and the ones who qualify will be further evaluated.
e  Weighted evaluation based on 80/20 or 90/10 preference point system as indicated in paragraph 2:
- Pricing and price basis [firm] - whilst not the sole factor for consideration, competitive pricing
and overall level of unconditional discounts® will be critical
- B-BBEE status of company

1 Oniy-unconditional discounts will be taken into account during evaluation. A discount which has been offered
conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is
affected.

Respondent’s Signature Date & Company Stamp
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Preference points will be awarded to a bidder for attaining the B-BBEE status level of ‘
contribution in accordance with the table below:

B-BBEE Status Level Number of points Number of points
of Contributor (90/10 system) (80/20 system)
1 10 20
2 9 18
3 8 16
4 5 12
5 4 8
6 3 t‘ 6
7 2 4
8 1 2
Non-compliant 0 0
contributor
14  Validity Period O

Transnet desires a validity period of 90 [ninety] m the closing date of this RFQ.
This RFQ is valid until .

©

BANK:
BRANCH NAME / CODE:
ACCOUNT HOLDER:
ACCOUNT NUMBER;

16 Company R

Registr er of company / C.C.
Regi name of company / C.C.
17 osUre of Prices Quoted

\\ espondents must indicate here whether Transnet may disclose their quoted prices and conditions to
other Respondents:

YES | | NO |

18 Returnable Documents
Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a) Respondents are required to submit with their Quotations the mandatory Returnable
Documents, as detailed below.

Failure to provide all these Returnable Documents at the Closing Date and time of this
RFQ will result in a Respondent’s disqualification. Respondents are therefore urged to
ensure that all these Documents are returned with their Quotations.

Respondent’s Signature Date & Company Stamp
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All Sections, as indicated in the footer of each page, must be signed, stamped and
dated by the Respondent. Please confirm submission of these mandatory Returnable

Documents by so indicating [Yes or No] in the table below:

Page 8 of 26
TRANSNET

Returnable Documents

Submitted
[Yes or No]

SECTION 2 : Quotation Form

- Original valid Tax Clearance Certificate [Consortia / Joint Ventures / Sub-
contractors must submit a separate Tax Clearance Certificate for each party]

with their Quotations the following essentia

Failure to provide all these Returnable Doc
disqualification. Respondents are therefore
are returned with their Quotations.

ANNEXURE ................ : Technical Submission/Questionnaire \
b) In addition to the requirements of section (a) above, Responnt$‘ther required to submit

sgas detailed below.

result in a Respondent’s
@ ensure that all these documents

All Sections, as indicated in the footer h e, must be signed, stamped and dated by the

Respondent. Please confirm submissi ese essential Returnable Documents by so indicating

[Yes or No] in the table below:

Submitted
Ret
e urn@}cume“ts [Yes or No]

SECTION 1 : Notice to Bidd

B-BBEE Verification Certificate at the closing date
will result in an automatic score of zero being

[ and time of the tender will result in an automatic score of zero being
¢ ocated for B-BBEE scorecard

- In the case of Joint Ventures, a copy of the Joint Venture Agreement or
written confirmation of the intention to enter into a Joint Venture Agreement

- SECTION 3 : Standard Terms and Conditions of Contract for the Supply of
Services to Transhet

SECTION 4 : Vendor Application Form

- Original cancelled cheque or bank \_/erificati_on of banking details

- Certified copies of IDs of shareholder/directors/members [as applicable]

- Entity’s letterhead

- Certified copy of VAT Registration Certificate [RSA entities only]

Respondent’s Signature Date & Company Stamp
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Submitted
[Yes or No]

Returnable Documents

- Certified copy of valid Company Registration Certificate [if applicable]

- A signed letter from Respondent’s auditor or accountant confirming most
recent annual turnover figures

ANNEXURE A — B-BBEE Preference Points Claim Form

Respondent’s Signature Date & Company Stamp
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Section 2 ‘

QUOTATION FORM
I/We
hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

e the Standard Terms and Conditions for the Supply of Goods or Services to Transhet [Section 3 hereof];

and \\

e any other standard or special conditions mentioned and/or embodied ingthis#Request for Quotation.

I/We accept that unless Transnet should otherwise decide and_so %V/us, this Quotation [and, if
e

any, its covering letter and any subsequent exchange of g0 nce], together with Transnet’s
acceptance thereof shall constitute a binding contract be @ t and me/us.

I/We further agree that if, after I/we have been b of the acceptance of my/our Quotation, I/we fail
to deliver the said goods/service/s within the 4@

to any other legal remedy which it ma V ncel the order and recover from me/us any expenses
incurred by Transnet in calling for a%gns affesh and/or having to accept any less favourable offer.

Price Schedule

bry ledd-time quoted, Transnet may, without prejudice

I/We quote as follows gor ds required, on a “delivered nominated destination” basis, excluding
VAT: %
Item . Unit of , Unit Price To.tal
No De;% of Goods Measure Quantity (ZAR) :;::)
1 Rehab n of Culverts and water channels,
r in Klerkdorp-Makwassie-
nstrome.
-~ elivery Lead-Time from date of purchase order : [days/weeks]

Notes to Pricing:
a) All Prices must be quoted in South African Rand, exclusive of VAT

b) To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

¢) Please note that should you have offered a discounted price(s), Transnet will only consider such
price discount(s) in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature Date & Company Stamp
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r

Contract Data

Table of Contents A
Item Description Page
Project Specification %V 2-3
1 Contractual Obligations O 4-5
2 Tendering Procedure 6
3 Contractors Offer & E acceptance 7
4 Schadule of Quagliti Pricing 8-9
5 Daoscription 10-11
8 Safety 11
7 litR\and Inspection 11

8 % ehis to be Provided by the Employer 12
> Q

Respondent’s Signature Date & Company Stamp
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r

Nnecs

Contract Data

PROJECT ggcmcnman\

REHABILITATION OF CULVERTS AND WATER FOR THE
KRUGERSDORP DEPOT, ON TRANSNET INE

The Employer is

Name Transnet Limited Trading as Wansnet Freight Rail
Adress Ne 1 Station § *rsdorp, Millgite
Telephone (011) 950 43 Q

E-mail Lebo m_;w._:n_rlgt_;,_;_ng\r,.;'. net

The works is H TION OF CULVERTS AND WATER
CRANNELS FOR KRUGERSDORP DEPOT.

The site is LERKSDORP — MAKWASSIE - VEERTIENSTROME
26 August 2013

20 September 2013

weeks
immediately

\\ de correction period is immediately weeks
The delay damages arc 0.5% of the contract amount per day
The assessment day is the 5™ day of each week
The retention is 0% %
Does the United Kingdom Hausing Grants, Construction and No
Regeneration Act {1996} apply?

The Adjudicator is

Name To be advised If disputes arises..................
Adrass =000 iecesesiseeseesy sensensrsmsiarssa s tiavantara s tas et tnanes
Telephone Fax No. jimssivirees
E-mail

Respondent’s Signature Date & Company Stamp
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—7

Contract Data

The intarest rate on late payment is % per complete { delay
The Contractor is not liable to the Employer far loss of orda 0 the Employer's property in
@xXCOSE OF . . e or vent.

The Employer provides this
Insurance Transnet Principal Control Ins§rance
The minimum amount of cover for the thi ra stated in the

Insurance Tableis > ms,u@ fted to R10,000,000.00. for any ane event)

The minimum amount of cover@ouﬂh insurance stated in the

Insurance Table i otapplicable............ ... .

The adjudicalor

body hairman of the Association of Arhitrators (Southern Africa)

Arbitration..... ... ST

{Southern Africal. ...............cooiiii i
-~ The conditions of contract are the NEC3 Engineering and Construction Short Contract (June
«, 2005) and the following additional conditions:

As mentiaoned in paragraph 1.0 (Contractual obligations)

Respondent’s Signature Date & Company Stamp
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A/

Nnec 3
1.0 CONTRACTUAL OBLIGATIONS
A \\
Thig projec! specilical en movers, Transre fregnt mil's @cuiremants fu
REHABILITATION OF CULVERTS & WATER CHANNELS UNDER RE CONTR®L OF

THE DEPQT ENGINEER, KRUGERSD

1.1 A compulsory site mesting will take piace on (refer io a)

1.2 Tenders must be deposited to the Tender Box. whi w ¢ located in the foyer of
INYANDA HOUSE, Transnet freight rall a sha addressed as follows :
Chairparson, Transnat Freight Rail Acquifition Council, Inyanda House, 21
Wellington Road, Parktown.

1.3 Tenders must be enclosed in a seal lope bearing the tender number an the
oulside.

1.4 Please note that this te

1.5 Tenderers shatl submit their uplicate otnervi e their ofters will be over-caked

1.6 Tenderers must duly filin 1he Tendar Form E4 and ils Annexures and submit the same
with thair offers.

B
11 The Qonifgtor il nol make use of any sub-Contractar 1o perform the works or parls

ereofwt prior permission from the Project Manager.
actar shall ensure that a safety representative Firsi aid Box is an site at all Umes.

ontracior shall comply with all applicable legisiation and Transnet safely
rements adopted from time to ume and instrucled by the Project Manager /
pervisor. Such complance shall be enlitcly at mis own cost, and shal be deemed to
ave been allowed for in the rales and prices In the contract.

\\ 14 The Contractor shall, n particular, comply with the followwng Acts and Transnet
Spacifications: -

1.41 The Compensalion for Occupational Injuries and Diseases Acl. No. 130 of 1993. Tha
Conlractor shall produce prool of his registranon and gaod slanding with ihe
Compensation Commissioner in larms af tha Acl

1.4.2 The Qccupational Health and Safety Act (Act 85 of 1093),

143 The explosive Acl No. 28 of 1956 (as amended). The Conbtracior shal, when
applicable, furnish the Project Manager ! Supervisor with copies of the permits
authofising him or his employees, to establish an explosives magazine on or near the
sile and to underake blasting operabons in comghiance with the Act

144 The Contractor shall comply with the current Transnel Specificaton € 4E, Safaly
Arrangemenis and Procedural Comphance with the Occupational Heallh and Safety
Acl, Act BS ol 1993 and Regulations and shall tefore commencement with the

Respondent’s Signature Date & Company Stamp
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exacution of the conlract, which shall include site establishment and delivery of plan,
equipment or materials, submit to tha Project Manager / Supervisor,

145 The Cortractor shall comply with the current Specification for Works On, Oyer, Under
or Adjacent o Railway Lines and near High Yoltage Equipment — EFf1, | plicable,
and shall take parbeuar care al lhe salely of his empleyees an orn Clo l‘rcmirmly to
a railway line during track occupations as well as under normal operationd conditicns,

15 The Contractor shall submil the Healtth and Safety Programme! shatl be
subjected to agreement by the Project Manager / Supervisor, w consullation
with the Contraclor. order supplementary and/or additional sgfel ents and/or
differant safe working methods to ensure full compliance ractor with his

obligatons as an employer in terms of the Act.

1.6 In addition to compliance with clause 1.4 hereof, the Contfg all report all incidents in
writlng to the Project Manager / Supervisor. Any incigent r G in the death of or Injury
1o any person on the works shall be reported withir§24 hours of its occurrence and any

1.7 The Contractor shall make necessary arrang g for sanitation, water and electricity al

18 The Contractor shall altend all site convened by the Technical officer every
other week. Such meetings sha purpose of discussing progress, delays,
materials and specification

19 Signed allendance register
Transnet Freight Rail peraggndon the day of the sile meeting before leaving 1he site

1.10 A penaity charge of

ntract sum per day will be Ievied for late completion.

111 Payment certific beWmpiled once the work has been inspected and the paymenl
method will be g ofppayment

112 sh ply a site dlary (with triplicate pages). This book shall be used to
al &vents during (he pariod of the work. Any delays to the work shall also
as delays caused by poor weather conditions, delays caused by permits

delays such as non-avallability of equipment from 3 parly suppliers must be
ed to the Project Manager or Supervisor in wnling

ontractor shall supply a site instruction book (with triplicate pages). Ttws book shall
a, used to record any instructions 1o the Caontractor regarding problems encountered an

jite — for example the quality of work or the placement of aquipment. This book shall be
filled in by the Project Manager or Supervisor and must be countersigned by the
Contractor.

1,14 Bolh books mentianed in 1.12 and 1.13 shall be the properiy of Transnet Freight Rail and
shall be handed over to the Project Manager or Supervisor on the day of energising or
handing aver.

1.15 All processes or the manufaciure and assembly of the product components must be
subjected to a quality assurance system

116 The Contractor will assurme full responsibility for assuring thatl the products purchased
meet the requirements of Transnet Freighl Rail for function, performance, and reliabikity,
in¢iuging purchased preducts from 3™ part suppliers/Manufecturers.

1.17 The Contractor shall prove to Transnet Freight Rail that his equipment or these suppled
Irom 3™ party suppliersimanufaciurers confirms to Transnet freight ratl specifications.

Page 15 of 26
TRANSNET

Respondent’s Signature Date & Company Stamp
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118 The Contractor will remain liable for contractual delivery dates irrespective of deficlencies
discovared during workshop inspections

'\

uantites’ shall be
uole accordingly,

20 TENDERING PROCEDURE

21  An addendum reflacting changes (o the project specification and ‘Bil
forwarded to Conractors aflar the site meeting and Conlradlys shall
failure of which will result in disqualification.

2.2 Contractors shall duly fill in the attached 'Bill of Quantitie’
duration of the contract and no escalation will be
Quantities’, but covered in Lhe project specificali
added to the '8ill of Quanititias’ by the Contragior a

ices shall be fixed for the
s nol reflected in the 'Bill of
reed at sile meetings, shall be
bd for accordingly.

The contractor will pravide all labour and al nt required for the completion of the works.
2.4 Contractors shall submil qualificatio staydhal will be performing the works. Only
nualffied technical parsonnel shall pe he works.

25 During the duration of tha contg 2 Wyncassful Contractor shall be required to inform
tha Supervisor of any staff provide the qualificabons of the replacement staff
for approval

2.6 Contractors shall indicate Qgusegly-clause compliance with the specifications. This shall
\ake the form of a \§epara veument listing all the speciflcations clause numbers
indicating the indi tatemant of compliance or non-compliance.

2.9 r ipment offered does not comply wilh standards or publications referred to in the
eification, Contractors shall state which standards apply and submit a copy in English
ified translation.

niractors  shall submit descriptive literature consisting of detaled techncal
specifications, genaral constructional details and principal dimensions, together with cloar
\\ illustrations of the equipment offered.

2 11 During the duration of the cantract paried, the successful Contractor shall be required to
inform the Projact Manager ! Supervisor of any changes 1o equipment offered and submit
delailed information on replacement equipment for approval prior to it being used on this
confract.

212 Contractor shall supply his/her own sacurity for the duration of the contract.

2 13 The Conlractor shall be responsible for the accommodation of his own stafi. fransport 0
site, ofi-Hpading, handling, storage and security of all material required for the
constructiontexecution of the works.

2.14 Whera servicas are encountered below the surface during the course of the excavation,
such should be communicated to ‘he relevant Transnet Freight Rail reprasentative or to
the Project Manager. The contracter shall take all reasonable measures to ensure that
careless damage to services and other property is avoided, failure of which the
replacamant or repair therefore will be to the cantractor’s account.

Respondent’s Signature Date & Company Stamp
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A _/

Contract Data

The Contractor's Offer _ \!

The Contractor is

3 T T2 -2 V
Adress %

Telephone e

E-maill

The percentage for overheads angg d to the Defined Cost for people is.... . .. .%.

The percentage for overheads a\d profifpadded to other Defined Costis. .. ... ... . %.

Works in accordance with the conditions of contract for an amour

The Contractor affers lo provige t
itN1he conditions of confract

to be determined in accorgan

The offered total of
Prices is

Signed on behall § tr ntractor
osilion
Signature . . ... ...................Date ...
>
The Employer's Acceptance

The Empiayer accepts the Contractor's Offer to Provide the Works

Signad on behalf of the Employer
Name
Position

Signature . B _ Date R S

Respondent’s Signature Date & Company Stamp
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A /

Contract Data
Price List

SCHEDULE OF QUANTITIES AND PRICING \\

| _l'-L'Zl. | I'-.T‘uscﬁp'.iu-n ] Unit | Oy | Rate ' [

& |Silc Overhead item

| Total carried to the summary

2.1 Inlet and Outlet (Klerksdorp -

Veertienstrome)

Cleaning vf inlet and oullet phases by

removal and disposing of sail, rocks and

vegetation lv slow free flow of water Sm

x5m both nde of culvert Dimensiors-

Sty m® x 1M 6500

&
et

Box Culverts and Pipes{iklerksdfrp -
Veertienstrome)

Remaoving, disposing of dejgris, al!
foreipn vbjects and cleyping®Qside the
culverts ' mipes so that
ablc to flow freely
pipes

no 130

[2¥]
[}

- V@erilensironie)

‘hanne! between boundary

culvers by cleaning the |
tarting 2m in frunt af the |
an either side of the rallway line |
using TLR. Dimensions-

JAm x 2m x 300¢m m" L8000

Plant{ Klerksdorp - Veerticnstirome)
Supplv the TLB for the cleaning of
channels days 15

[PXI ]

Respondent’s Signature Date & Company Stamp
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A/

necs

Contract Data

Price List, Cont...

1. SUMMARY OF SCHEDULE OF QUANTITIES V
| Item [ Deseription Amuunlo

| 11 Site Overheads

| 21 Inlet and Ouilet
St Box Culverts and Pi R
1 Earthworks
RN Plant R
|
|

]

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No CRAC-VEG-11402 Page 20 of 26
TRANSNET

\ /

necs

Contract Data

Works Information

3.0 DESCRIPTION OF WORK

31 CLEANING OF CULVERTS V
311 Clearing and preparation of site for the actual v

312 Mo work is to be done on top of the culveg or pi to the railway line,
1. The property adjacent to the Transnet 1 Rail reserve may nol bo entered without
prioe petmission from the techmic r,

a way as ta permit the free-flow of water

2. Culverts or pipes to he ciea
3 apacity. YWater musl not be able to dam in the

through the culvert 1o its
culvert or pipe

3. The =oil removed fgom t it and ditch musl nol be dumped in haaps, but must
be worked flat

Wation must be remecved from the cleaned area and packed in
ext to the fence and tramped flat .

)ghl of the vegelation varies from 0.1 mto 0.3 m.,

hand methods must be used for cleaning of all debris in culverts and pipas ingi,
cutting of vegetations at phases of inlet and outlet.

o 8. The TLB will be required on the culverts thal will be pointed out by the Technical
«, Ofticer.

9. Contractor to provide any necessary locls for cleaning.

10. The deaning of channels will inciude the remacval of soil, rocks, and the trees wiltun
5m from the wall of the channel.

11. The contractor shall attend all site megtings convened by the Technical Officer Such
meetings shall be for the purcose of discussing progress, delays, materials,
spacihication et¢..

12 The contractor will provice all [abour and all plant required (or the completion of the
works,

13. All arrangements regarding waler and sanitation requiraments for the duration of the
contract are upon confractor to arranne

Respondent’s Signature Date & Company Stamp
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JRANSNEI

=—24

=3

14. The Contractor must make his own arrangement for accomrodation of tus s\aff, anly
accommadation of mghl watchman wili be altowead on sile .

Ahere sepaces are sneounlered helow e saface donng @l tunree ol the
gxcavat o, such should ze comenenicated to the relevant '&-SPFA breight Ral
renresenlalive or 10 the Project Manager. e contractor shaflla<e all reasonable
moasires fo enscre that careiess damage o services and CINSRgreperty is avoided,

faiure of wmck the replacenenl or repain tharefornquill b tree confracing’s
accourt

16. Prior approval of the Project Manager 1o be s3gug destroying or disturbing
any part of the environment for stockpile, spg “ other purpose.

17. For payment purposes, the onus shall lie e contractor to ensure that all
quantities are measured and agreed wgh the Project Manager or any such person

(hat may be delegated by the Proje ger.
18. The contractor must safeguard rrounding, adhere 1o PPE (Persanal Protective
Equipment), to have first on site at all time and supply the neat arwd tidy

completed area.

3.2 SAFETY

3.2.1 Trangspet NN Rail is the erganisation that strictly complies with safety

3.2.2 F€theppu e of this contracl safety file is required bafore the commancament
o k.

Thd safety file should be submitted 1o the Technical Officer 2 days before starting
he work,
% 4 Safaty induction should be conducled belore the commencament of the works,
, 3 2.5 Safety induction does nol give the suppier the right to start 1o work.

3.2.6 Personal prolactive equipmani required: {Reflective vest, Salely boots, Dust
musk}

3.2 7 A vald medical of fitness certificates of the cperators. first aider and SHE rep are
required for this contract.

4.0 QUALITY AND INSPECTION

41 Transnet Freight Rail shall ingpect the works under conlract on the premises of the
Manulacturer or successful Contracior every 5" day of the week

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No CRAC-VEG-11402 Page 22 of 26

TRANSNET

% 1r

="1IC3

8. DOCUMENTS TO BE PROVIDED BY THE EMPLOYER

+ following dacuments will be given 1o the winning cantract anmencement
of the warks

5.1 The site access certificale,
5.2  indemnity form,

5.3 General conditlons of contract (minor Works confracis) and
54 Green area meelings lemplate.

5.5 Site inspection form (E4.A DezQ}

Respondent’s Signature Date & Company Stamp
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'?‘Lir

COMPANY INFORMATION

8.  STATEMENT OF WORK (S) SUCCESSFULLY CARRIED OUT BY THE TENDERER:

Tenderers are to advise which other companies have they successfully provided or are curr:
providing similar services.

\!
[ ]
Service Description For whom done Pe@* Contact person and

V Telephone or Cell
% number

O

Respondent’s Signature Date & Company Stamp
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A/
Section 3

VENDOR APPLICATION FORMZ

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details
[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/ \}ers [where
applicable]

Certified copy of Certificate of Incorporation, CM29 / CM9 ane]
Certified copy of Share Certificates [CK1/CK2 if CC]

A letter on the company’s letterhead confirm phy5|ostal addresses
Original valid SARS Tax Clearance Certiflcﬂ
Certified copy of VAT Registration Ceq

Certified copy of valid Company F %

A signed letter from your augfitor
figures

vendor Application Form

aMg rgfistered name
pany Registration Number or ID Number if a Sole Proprietor

\FOQ of entity [V] cC Trust Pty Ltd Limited Partnership  Sole Proprietor
VAT numbser [if registered]

Certificate [if applicable]

v ® N o 0 s W

ountant confirming most recent annual turnover

/

Company telephone number
Company fax number
Company email address
Company website address
Bank name Branch & Branch code

Account holder Bank account number

Postal address

Physical Address

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No CRAC-VEG-11402 Page 25 of 26
TRANSNET

Code
Contact person
Designation
Telephone
Email \\
Annual turnover range [last financial year] <R5m R5 - > R35m

Does your company have a Tax Directive or IRP30erti Yes No

Does your company provide Products % Both
Area of delivery National viNgal Local
Is your company a public or private @ Public Private

Main product or services [e.g. Station sulting]

Complete B-BBEE Ownership Details:

0,
MaBlaEk il % Disabled Black ownership
ownership ership
Does your company h§e a B- certificate Yes No

What is yoyg B- atus [Level 1 to 9 / Unknown]

How many pgsoghel s the firm employ Permanent Part time

If you are an existin % with Transnet please complete the following:
Té&nspet cofftact person
ontact number

raNgnet Operating Division

S

Duly authorised to sign for and on behalf of Company / Organisation:

Name Designation

Signature Date

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No CRAC-VEG-11402 Page 26 of 26

TRANSNET

Section 4

REQUEST FOR QUOTATION (“RFQ”)

RFQ NUMBER: CRAC- KGG-11402

REHABILITATION OF CULVERTS AND WATER CHANNELS AT RAILWAY LINE
KLERKSDORP-MAKWASSIE-VEERTIENSTROME

Information Session \
RFQ SITE MEETING
A COMPULSORY INFORMATION MEETING WILL BE HELD @-OWING VENUE:

BRIEFING VENUE: NO: 1 STATION STREET, MILLSITE, R BOARDROOM WE WILL THEN
PROCEED TO KLERKSDORP-MAKWASSIE- VEERTIE:STRO OR A COMPULSORY BRIEFING

SESSION.

Time : 10:00 Q

Date 05 August 2013

The site meeting is compulsory and c@s not attending will be overlooked during the tender
awarding process.

Contact people on site gang Marengwa (011 950 1393/079 460 4648)

5.1 ATTENDANC

Thisistoc M
ReprgfSenicingy/s of

e iday attended the Tender briefing in respect of the proposed:

TE

TRANSNET'S REPRESENTATIVE ~ TENDERER'S REPRESENTATIVE
DATE

b) VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE INFORMATION MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS

PLEASE BRING THE VALID DOCUMENT ON THE DAY OF BRIEFING AND ALSO MAKE
SURE THAT YOU BRING YOUR SAFETY SHOES AND REFLECTIVE VEST ON SITE

Respondent’s Signature Date & Company Stamp
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ADEQUACY OF DAMAGES.........ccosverermermmsimrnnrnneeresssmsnnssssnsnrsrness gy

TABLE OF CONTENTS
1 INTERPRETATION vevvoverereeeseenseseesessesessssseesssesesessseessssssessssmsesssssesesesessasesessesassssesssssssesssssssessossssssin 3
2 CONFIDENTIAL INFORMATION. ..... e rveeererereeessessesesessesesesessesseseasesesessessessmnsessssssaessesssmessessnesessssnssses 4
3 RECORDS AND RETURN OF INFORMATION .....vereveemrseesesesessessessessossssssesesesseseesgeessesssesssssssssssesssssosssons 5
4 ANNOUNCEMENTS «.ovoeeeereeeeseeseeseesssssseesssssesssesasessasessmeessasssesesssseeseasesens \\ ................................ 5
5 DURATION cevovoevereesseessessessssseesssssssesssssosssssssssssssesssssessessessesessessssessons
6 PRINCIPAL...oroveroreeeseeesseessessesssessessesessseesessssessss st seeessesesessssesssssons
7
8
9

e N N N |

PRIVACY AND DATA PROTECTION.....cocommueiianmminsisssmmnnesinnnny oA B SN SN SR
GENERAL..........ccvienemememeeeer e i SR A a0
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and
[the Company] [Registration No 4\ ]
whose registered office is at !\
WHEREAS V
Transnet and the Company wish to exchange Informatio ined” below] and it is envisaged that

each party may from time to time receive Informatio @ to the other in respect thereof. In
consideration of each party making available to the &her su formation, the parties jointly agree that

any dealings between them shall be subject terms and conditions of this Agreement which

themselves will be subject to the parameters Bid Document.

IT IS HEREBY AGREED

1 INTERPRETATION
In this Agreement:

1.1  Agents meagfl dje officers, employees, agents, professional advisers, contractors or sub-
contract ny @roup member;

1.2  Bid or Rid ument means Transnet’s Request for Information [RFI] Request for Proposal

F quest for Quotation [RFQ], as the case may be;
1 figlential Information means any information or other data relating to one party (the
losing Party) and/or the business carried on or proposed or intended to be carried on by
- hat party and which is made available for the purposes of the Bid to the other party (the
~ Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutes following oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available (other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or

Respondent’s Signature Date & Company Stamp
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b) was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or

c) following such disclosure, becomes available to the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;
1.4  Group means any subsidiary, any holding company and any subsidia ‘f any holding company of
either party; and
1.5 Information means all information in whatever for Wm without limitation, any
information relating to systems, operations, plans, int et opportunities, know-how,
trade secrets and business affairs whether in writ ved orally or by machine-readable

medium.

2 CONFIDENTIAL INFORMATION

2.1 All Confidential Information given b rty to this Agreement (the Disclosing Party) to the
other party (the Receiving P ilMbe treated by the Receiving Party as secret and
confidential and will not, ou isclosing Party’s written consent, directly or indirectly

communicate or disclose (Wgethey in writing or orally or in any other manner) Confidential
Information to any gtheRperson other than in accordance with the terms of this Agreement.

ly use the Confidential Information for the sole purpose of technical

2.2  The Receiving
and com i jons between the parties in relation to the Bid or for the subsequent

perfor

2.3

those of its Agents who strictly need to know the Confidential Information for the sole
purpose set out in clause 2.2 above, provided that the Receiving Party shall ensure that
such Agents are made aware prior to the disclosure of any part of the Confidential
\\ Information that the same is confidential and that they owe a duty of confidence to the
Disclosing Party. The Receiving Party shall at all times remain liable for any actions of such

Agents that would constitute a breach of this Agreement; or

b) to the extent required by law or the rules of any applicable regulatory authority, subject to
clause 2.4 below.

2.4 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such

requirement.

2.5 Inthe event that any Confidential Information shall be copied, disclosed or used otherwise than as

permitted under this Agreement then, upon becoming aware of the same, without prejudice to

Respondent’s Signature Date & Company Stamp
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any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps (including the institution
of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to
prevent further unauthorised copying, disclosure or use.

2.6  All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION \‘
3.1  The Receiving Party agrees to ensure proper and secure storage INInformation and any copies
thereof.

%

3.2 The Receiving Party shall keep a written record, to bg su the Disclosing Party upon

request, of the Confidential Information provided angdsgg

)

3.3  The Company shall, within 7 (seven) days of r&eipt of @ written demand from Transnet:

made thereof and, so far as is

reasonably practicable, of the location of such Con rmation and any copies thereof.

a) return all written Confidential In tioM§including all copies); and

b) expunge or destroy any | Information from any computer, word processor or

other device whatsoev it was copied, read or programmed by the Company or

on its behalf.
3.4 The Company shall orfeque ply a certificate signed by a director as to its full compliance
with the requireme use 3.3b) above.

4.1  Neitherga iMmake or permit to be made any announcement or disclosure of its prospective
id without the prior written consent of the other party.

4.2 ergparty shall make use of the other party’s name or any information acquired through its
alWigs with the other party for publicity or marketing purposes without the prior written consent
f the other party.

5 DURATION

The obligations of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of
5 (five) years.

6 PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing
the Bid and in complying with the terms of this Agreement.

Respondent’s Signature Date & Company Stamp
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7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of
this Agreement, including specific performance, recovery of damages or otherwise.

8 PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall observe the provisions of such Act (as applicable) or any ame Q\\nts and re-enactments
thereof and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents h the appropriate technical and

organisational measures in place against unauthorised of un cessing of data relating to
the Bid and against accidental loss or destruction of, ge @ such data held or processed by
them.

9 GENERAL

9.1 Neither party may assign the benefit greefnent, or any interest hereunder, except with the
Transnet may assign this Agreement at any time to

9.2  No failure or delay in exerci ight, power or privilege under this Agreement will operate as

prior written consent of the othej V

any member of the Transnet é
¢

a waiver of it, nor ny single or partial exercise of it preclude any further exercise or the

exercise of any rj or privilege under this Agreement or otherwise.

9.3 The provisi reement shall be severable in the event that any of its provisions are held
ent jurisdiction or other applicable authority to be invalid, void or otherwise

nd the remaining provisions shall remain enforceable to the fullest extent

9 T eement may only be modified by a written agreement duly signed by persons authorised
on behalf of each party.

\\ .5 Nothing in this Agreement shall constitute the creation of a partnership, joint venture or agency
between the parties.

9.6  This Agreement will be governed by and construed in accordance with South African law and the
parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000

Respondent’s Signature Date & Company Stamp
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1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2  Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Day shall mean any day other than a Saturday, Sunday or public holiday;

1.4  Respondent(s) shall mean a respondent/bidder to a Bid Document; \\

1.7  RFX shall mean RFP or RFQ, as the case may be; V
1.8  Services shall mean the services required by Transne\@ in its Bid Document;

1.5 RFP shall mean Request for Proposal;
1.6 RFQ shall mean Request for Quotation;

1.9  Service Provider shall mean the successful Resppnde

1.10 Tax Invoice shall mean the document as requmiggll by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to ti
1.11 Transnet shall mean Transnet SOC 3 Owned Company; and

1.12 VAT shall mean Value-Added gax i of the Value-Added Tax Act, 89 of 1991, as may be

amended from time to time.

2 GENERAL

All Bid Documents an bgeq contracts and orders shall be subject to the following general conditions

as laid down by Tr, e to be strictly adhered to by any Respondent to this RFX.

~ 3.2 9 Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

Documents with the Bid number and subject marked on the front of the envelope.

3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1 Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.

4.2  Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.

Page 3 of 11
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10

4.3  Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the RFX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2 Only Respondents that have paid the Bid fee and provided proof of paynvt when submitting their

Bid will be considered. 3
VALIDITY PERIOD

6.1  Respondents must hold their Bid valid for acceptance by Tggsn® aNgfty time within the requested
validity period after the closing date of the RFX.

6.2  Respondents may be requested to extend their validi @ H for a specified additional period. In
such instances, Respondents will not be allowed §o change any aspect of their Bid, unless they are
able to demonstrate that the proposed ¢ e(SWjs as a direct and unavoidable consequence of

Transnet’s extension of the validity peri

SITE VISIT / BRIEFING SESSION
Respondents may be requested to att iya site visit where it is considered necessary to view the site

prior to the preparation of Bi i} an RFX briefing session when Transnet deems it necessary to provide

Respondents with additi ion relevant to the compilation of their Bids. When such visits or
sory in the Bid Document, Respondents are obliged to attend these

result in their disqualification.

After the closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.
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12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to

submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

121

12.2

If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a) enter into a formal contract when called upon to do so within su‘\;eriod as Transnet may
specify; or

b) accept an order in terms of the Bid;

c) furnish satisfactory security when called upon to do so fo ent of the contract; or

d) comply with any condition imposed by Transnet, %

d¢her legal remedy which it may have,

Transnet may, in any such case, without prejudice t
proceed to accept any other Bid or, if it is neces$ary to dO so, call for Bids afresh, and may recover

from the defaulting Respondent any additi se incurred by Transnet in calling for new offers

or in accepting a less favourable offer.

If any Respondent, who has submi d/or concluded a contract with Transnet [hereinafter

referred to as the Service Prdvide n the capacity of agent or subcontractor who has been

associated with such Bid og cont

a) has withdrawn after the advertised date and hour for the receipt of Bids; or

b) has, afterdfav n notified of the acceptance of its Bid, failed or refused to sign a contract

whengal popto do so in terms of any condition forming part of the Bid Documents; or
c) has Warri ut any contract resulting from such Bid in an unsatisfactory manner or has
b d any condition of such contract; or

haggoffered, promised or given a bribe in relation to the obtaining or the execution of such

ontract; or

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

f) has made any misleading or incorrect statement either

0] in the affidavit or certificate referred to in clause 18 /[MNotice fo Unsuccessful

Respondents], or
(ii) in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
. it made the statement in good faith honestly believing it to be correct; and

o before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

qg) caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

h) has litigated against Transnet in bad faith;
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i) has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;
) has been included as a company or person prohibited from doing business with the public

12.3

12.4

sector on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;
then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

\; been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose ecision shall be final.

Any person or enterprise or company against whom a decision to blackli

Any disqualification [Blacklisting] imposed upon any person enterpri®e or company, may also
apply to any other enterprise under the same or different name [Vliﬁed persons or enterprise
or company [or associates thereof] and may also be appli a gent or employee of the person

or enterprise or company concerned.

13 CURRENCY

All monetary amounts referred to in a Bid respo
Africa [ZAR], save to the extent specifically C

ust b® in Rand, the currency of the Republic of South
in the RFX.

\@

14  PRICES SUBJECT TO CONFIRMATION

14.1 Prices which are quoted s@gject t firmation will not be considered.
14.2  Firm prices quoted tion of any resulting order and/or contract will receive precedence over
prices which ar: bj uctuation if this is in Transnet’s best interests.
15 ALTERATIONS E RESPONDENT TO BID PRICES

K, ex

y the Respondent to its Bid price(s) prior to the submission of its Bid Documents must
the incorrect figures and words where required and by inserting the correct figures and
e items concerned. All such alterations must be initialled by the person who signs the Bid
Failure to observe this requirement may result in the particular item(s) concerned being

ded in the matter of the award of the business.

16 EXCHANGE AND REMITTANCE

16.1

16.2

16.3

The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in its Bid Documents.

It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself

against any currency rate fluctuation risks for the duration of any resulting contract or order.

The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and

also furnish full details of the principals to whom payment is to be made.

Page 6 of 11



Transnet General Bid Conditions — Services
[February 2013]

17

18

19

20

16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be

made to or on behalf of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

~

ACCEPTANCE OF BID \\

17.1 Transnet does not bind itself to accept the lowest priced or any Bid.

17.2 Transnet reserves the right to accept any Bid in whole or in part.

17.3 Upon the acceptance of a Bid by Transnet, the parties shall be Wese General Bid Conditions
and any contractual terms and/or any schedule of “Specj " or otherwise which form part
of the Bid Documents.

17.4 Where the Respondent has been informed by Trafsnet p message or email of the acceptance of
its Bid, the acknowledgement of receipt traf®milfled shall be regarded as proof of delivery to the
Respondent.

NOTICE TO UNSUCCESSFUL RESPO

Unsuccessful Respondents shall be a writing that their Bids have not been accepted as soon as

possible after the closing date of Bid. award of business to the successful Respondent all unsuccessful

Respondents shall be informe name of the successful Respondent and of the reason as to why their

Bids have not been sucgfSsful.

TERMS AND CO % OF CONTRACT

19.1 The ovider shall adhere to the Terms and Conditions of Contract issued with the Bid
Do nts, together with any schedule of “Special Conditions” or otherwise which form part of the

@m Doc¥ments.
SMyuld the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on its company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1 The contract documents wifl comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject to ali additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Intent, shall constitute a

binding contract until the final contract is signed.
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract. \\

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall w the Bid. If the Respondent
is a close corporation, the full names of the members shall be Bid. If the Respondent is a
partnership or an individual trading under a trade name, the of the partners or of such individual,

as the case may be, shall be furnished.

CONTRACTUAL SECURITIES

23.1 The successful Respondent, when calle to do so, shall provide security to the satisfaction of

or order. Such security shall be in the form of an
a performance bond [Performance Bond], as the case

carrying on business i Africa.

23.2 The security may whole or part at the discretion of Transnet to make good any loss or

damage whic et may incur in consequence of a breach of the contract or any part thereof.

23.3  Such secu§y, Wgeq®ffed, shall be an amount which will be stipulated in the Bid Documents.
23.4 The Respondent shall be required to submit to Transnet or Transnet’s designated official
th%a security document(s) within 30 [thirty] Days from the date of signature of the contract.
ure W return the securities within the prescribed time shall, save where prior extension has been
nted, entitle Transnet without notice to the Service Provider to cancel the contract with immediate

> effect.

23.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX

25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown separately at the

standard rate on the Tax Invoice.
25.2 In respect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering

such Service represents a Service rendered by the principal; and
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b) the Service Provider’s Tax Invoice(s) for the local portion only [i.e. the "commission" for the

Services rendered locally] must show the VAT separately.

26 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1
26.2
27
,
Ny
27.2
27.3

Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set

out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited‘&submit offers based on
alternative methods of payment and/or financing proposals.

c) The Respondent is required to give full particulars of the terms will be applicable to its

alternative offer(s) and the financial merits thereo begevaluated and taken into
consideration when the Bid is adjudicated.
erte

d) The Respondent must, therefore, in the first ing @ r strictly in accordance with clause

26.1a) above. Failure to comply with clagse 263
consideration. *

NOTE: The successful Respondent [the e Provider], where applicable, shall be required to

@bove may preclude a Bid from further

furnish a guarantee covering any 3 ments, as set out in clause 23 above [Contractual

Securities].

Conditional Discount

Respondents offering
a specific period
Transnet of t ovider's month-end statement reflecting the relevant Tax Invoice(s) for
ided the conditions of the order or contract have been fulfilled and the Tax

payment es,

Invoi Q? all respects in terms of the contract or order. Incomplete and/or incorrect Tax

Ing@icep shal®e returned and the conditional discount period will be recalculated from the date of
e e correct documentation.

ERY REQUIREMENTS

Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery
of the Services.

Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The “7otal or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, it is required to tender for the Services
strictly in accordance with the specifications supplied by Transnet. \\

Copyright

Copyright in plans, drawings, diagrams, specifications and doguments §gmpiled by the Service
Provider for the purpose of contract work shall be governed by /igftual Property Rights section
in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS O

29.1

29.2

29.3

29.4

Bids submitted by foreign principals may b arded directly by the principals or by its South
African representative or agent to the Se of Acquisition Council or to a designated officiat
of Transnet according to whichever ol is¥Qecified in the Bid Documents.

In the case of a representative ritten proof must be submitted to the effect that such

representative or agent has be§o dulypauthorised to act in that capacity by the principal. Failure to

submit such authorisation 8y the r sentative or agent shall disqualify the Bid.

When legally authorjse are and submit Bids on behalf of their principals not domiciled in the
presentatives or agents must compile the Bids in the names of such

n behalf of the latter.

principals a i
South Africaly re entatives or agents of a successful foreign Respondent must when so required
infp a al contract in the name of their principals and must sign such contract on behalf of

Republic of So

every such case a legal Power of Attorney from their principals must be furnished to
by the South African representative or agents authorising them to enter into and sign such

coMract.

a) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the

Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

c) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the

domicilium citand’ et executandi as provided for in the Terms and Conditions of Contract.
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29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b) funds are to be transferred to the credit of its South African agent or representative, in which

'\

Should a conflict arise between these General Bid Conditions and the B'd@ t issued, the conditions

stated in the Bid Document shall prevail. E

case the name and branch of such bank shall be furnished.

30 CONFLICT WITH BID DOCUMENT

0000000000
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1 INTRODUCTION
When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

2 DEFINITIONS \

Where the following words or phrases are used in the Agreement, such w or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly ires otherwise:

2.1  AFSA means the Arbitration Foundation of South Africa;

2.2 Agreement means the Agreement and its associa ules and/or annexures and/or

appendices, including the Work Order(s), speq r the Services and such special

conditions as shall apply to the Agreement, tggetheNiti”the General Tender Conditions and any
additional provisions in the associated bi ments tendered by the Service Provider [as agreed
in writing between the Parties], whicQ\ive and exclusively govern the provision of Services

by the Service Provider to Trans

2.3  Background Intellectual eans all Intellectual Property introduced and required by
either Party to give effect t§ their pbligations under the Agreement owned in whole or in part by

or licensed to either or their affiliates prior to the Commencement Date or developed after
the Commencerpen therwise pursuant to the Agreement;
2.4 Business Qfly s Mondays to Fridays between 07:30 and 16:00, excluding public holidays

x th Africa;
25 C cenfent Date means [®], notwithstanding the signature date of the Agreement;

fidential Information means any information or other data, whether in written, oral,

c or in any other form such as in documents, papers, memoranda, correspondence,

2.6

gr

notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
\\ plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other

Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7
>

2.9

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrgts of a disclosing Party

including inventions, applications and processes; \

j) Copyright works;

k) commercial, financial and marketing information; y
1) data concerning architecture, demonstrations, t niques, processes, machinery

and equipment of the disclosing Party;

m) plans, designs, concepts, drawingg fu and technical requirements and
specifications of the disclosing Pam{

n) information concerning faults cts iPgoods, equipment, hardware or software or the
incidence of such faults or, gnd

0) information concerni es, Fees and / or costs of the disclosing Party or its

authorised Subcontrtors, Jor their methods, practices or service performance levels

actually achieve

ain acts specified in respect of the different categories of works;

D means any breach of the obligations of either Party [including but not limited to
amental breach or breach of a fundamental term] or any Default, act, omission, negligence or
statement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;
Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;
Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to time;
Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.22

.24

2.25
2.26

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and tl@\'hird Party Materials;

Parties mean the Parties to the Agreement together with their gubSidiaries, divisions, business

units, successors-in-title and their assigns;

Party means either one of these Parties; V
Patents mean registered Patents and Patent applicati#™Ro the latter have proceeded to grant,
@ processes in all fields of technology;

Permitted Purpose means any activity or priicess to be undertaken or supervised by Personnel

and includes a right granted for any inventions, prod

or employees of one Party during th the Agreement, for which purpose authorised

disclosure of the other Party’s Confide nformation or Intellectual Property is a prerequisite in

S
Personnel means any partlier, emP®yee, agent, consultant, independent associate or supplier,
Subcontractor and thegstaff O
Party;

Purchase Opffer eans official orders issued by an operating division of Transnet to the

Service Pggvi or e provision of Services;
Servicelg) s [®], the Service(s) provided to Transnet by the Service Provider, pursuant to
S

order to enable such activity or p b€ accomplished;

Subcontractor, or other authorised representative of either

o der(s) in terms of the Agreement;

vider;

2 i Level Agreement or SLA means the processes, deliverables, key performance

%ators and performance standards relating to the Services to be provided by the Service
ro

2

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
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2.28

2.29

2.30

2.31

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by

the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one

undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service re &‘ by Transnet, including

timeframes, Deliverable, Fees and costs for the supply of the Seggcefto Transnet, which may be

appended to the Agreement from time to time.

3 INTERPRETATION %V
3.1  Clause headings in the Agreement are included for @ r&¥erence only and do not form part of

3.2

4
>

4.2

4.3

4.4

4.5

the Agreement for the purposes of interpretagion o y other purpose. No provision shall be
construed against or interpreted to the @ antage of either Party hereto by reason of such

Party having or being deemed to hav ured®r drafted such provision.

y the Agreement, other than those defined under the
be gien its plain English meaning, and those terms, words,
acronyms, and phrases usedjin the JAgreement will be interpreted in accordance with the generally

Any term, word, acronym or phy
clause heading “Definitions’,

T reement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6 Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES \

5.1  Nothing in the Agreement will constitute or be deemed to constitut a\partnership between the
Parties, or constitute or be deemed to constitute the Parties ts or employees of one
another for any purpose or in any form whatsoever.

5.2 Neither Party shall be entitled to, or have the power or i nter into an agreement in the
name of the other; or give any warranty, represenjf Y dertaking on the other's behalf; or
create any liability against the other or bind the ~% redit in any way or for any purpose
whatsoever.

WARRANTIES

6.1  The Service Provider warrants to that:

)

a) it has full capacity afd authQ™® to enter into and to perform the Agreement and that the

Agreement is exgcuted duly authorised representatives of the Service Provider;

b) it will disch obligations under the Agreement and any annexure, appendix or
schedy® h

c) i\%s y responsible for the payment of remuneration and associated benefits, if

ith all due skill, care and diligence;

jis Personnel and for withholding and remitting income tax for its Personnel in

rmance with any applicable laws and regulations;
will procure licences for Transnet in respect of all Third Party Material detailed in the

% Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-

conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.5

6.6

6.7

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider.
The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider. \

The Service Provider shall advise Transnet of the effects of ps proposed by Transnet

y changes to the Services,

pursuant to clause 6.5 above, including but not limited to angcost impReations or any disruption
or delay in the performance of the Services. The Parties ag

including the charges for the Services or any timetablgg NIy of the Services, will be agreed

are available, tested for [and deleted] all commonly

in accordance with the change control procedu but in clause 28 [Amendment and

Change Control].
The Service Provider warrants that:

a) it has, using the most up-to-

known viruses in the Matg @ r all viruses known by the Service Provider at the date
of the relevant WorkfDrder, \ag

b) at the time of gelive ansnet, the Materials do not contain any trojan horse, worm,
logic bomb, mb, back door, trap door, keys or other harmful components.

The Service P; that, in the event that a virus is found, it will at its own expense use

its best e rs to assist Transnet in reducing the effect of the virus and, particularly in the

virlcauses loss of operational efficiency or loss of data, to assist Transnet to the
mitigate such losses and to restore Transnet to its original operating efficiency.

Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7

TRANSNET'S OBLIGATIONS

7.1

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in

accordance with clause 7.1 above. \\
e

Subject to clause 13 [Service Provider’s Personnel], Transne% to provide the Service
Provider or its Personnel such access to and use of its faciliti is nec@ssary to allow the Service

s
Provider to perform its obligations under the Agreement. %V

GENERAL OBLIGATIONS OF THE SERVICE PROVID

8.1

The Service Provider shall: 0

a) respond promptly to all complaint quiries from Transnet;

b) inform Transnet immediately o ispute or complaint arising in relation to the provision
of the Services;

c) conduct its businessfin a ional manner that will reflect positively upon the Service

Provider and thg Se ider’s Services;

d) keep full r clearly indicating all transactions concluded by the Service Provider
relatin rmance of the Services and keep such records for at least 5 [five] years
fr ate of each such transaction;

e) ta at all times maintain in full force and effect, any and all licences, permits and
like required under applicable laws for the provision of the Services and the conduct of

he business and activities of the Service Provider;

observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety

8.2

Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider.
The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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<

9.1

9)

d)
e)

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet’s officers, employees, agents and

consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair

discrimination [as further referred to in clause 22 — Equality and Diversity];

treat all enquiries from Transnet in connection with the Services v‘h courtesy and respond

to all enquiries promptly and efficiently. Where the Service o\ider is unable to comply

with the provisions of this clause, the Service Provider will i Transnet of the delay and
the reasons therefor and will keep Transnet inforl Wg ss made regarding the

enquiry;
G |!I

Information, except where a non-discysure undertaking has been entered into between
the Parties;

when requested by Transnet, provide clear te information regarding the Service

Provider's own policies and procedures, b Know-How and other Confidential

elop between its own interests [or the interests of any

of its other customers] an erests of Transnet;

snet or its officers, employees and stakeholders, whether by act or

[¢) |

S
o) ise act in an unethical manner or do anything which could reasonably be

cted to damage or tarnish Transnet’s reputation or business image; and
mediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

ES AND EXPENSES

In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service

Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

are agreed by Transnet in advance;
are incurred in accordance with Transnet’s standard travel and expenses policies;
are passed on to Transnet at cost with no administration fee; and

will only be reimbursed if supported by relevant receipts.
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10

S

12

9.4

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

10.1

10.2

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon receip &a valid and undisputed
Tax Invoice together with the supporting documentation as specified § the Work Order appended
hereto, once the undisputed Tax Invoices, or such portion of Tax Invoices which are

undisputed become due and payable to the Service Provid the grrovision of the Services, in

terms of clause 10.4 below.

All Fees and other sums payable under the Agree usive of VAT, which will be payable

at the applicable rate.

Unless otherwise provided for in the W er(s) appended to the Agreement, Tax Invoices
shall be submitted together with a -end” statement. Payment against such month-end

i 30 [thirty] days after date of receipt by Transnet of
d Tax Invoices and supporting documentation.

statement shall be made by Tragfr
the statement together with

Where the payment of any Inyice, or any part thereof which is not in dispute, is not made in

accordance with thjs cuse 10, the Service Provider shall be entitled to charge interest on the

outstanding amagint, Standard Bank of South Africa’s prime rate of interest in force, for the
e

period fromgfie of payment until the outstanding amount is paid.

FEE ADJUSTMEN

11.1 e rvices rendered in terms of the Agreement shall be subject to review as indicated in
Wgpk Order(s) annexed hereto from time to time.

%ess than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence

3

negotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute resolution in accordance with

clause 25 of this Master Agreement /Dispute Resolution].

INTELLECTUAL PROPERTY RIGHTS

121

Title to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service

Provider's Background Intellectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to other parties.
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12.2

c)

d)

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider’'s Background Intellectual Property for the Permitted

Purpose. This licence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider’s Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent

that such access is required.

Title to Intellectual Property

a)

All right, title and interest in and to Foreground Intellectual F, &g'ty prepared, conceived
or developed by the Service Provider, its researchers, ag nd employees shall vest in
Transnet and the Service Provider acknowledges that ‘ has no im of any nature in and

to the Foreground Intellectual Property. The Service all not at any time during

&

anything contesting or in any way imp#ring o J

or after the termination or cancellation ment dispute the validity or

enforceability of such Foreground Intellect , or cause to be done any act or
ing to impair any part of that right, title
and interest to any of the Foregr tellectual Property and shall not counsel or assist

any person to do so.

Transnet shall be entitle rotection in respect of the Foreground Intellectual

Property anywhere igfthe as it shall decide in its own absolute discretion and the
Service Provider shalRgeasoghbly assist Transnet in attaining and maintaining protection of

the Foregroynd Wtellectual Property.

nd Intellectual Property was created by the Service Provider or its

ts and employees and where Transnhet elects not to exercise its option to

@t nce of any such protection, Transnet shall notify the Service Provider who shall

h
%pplications and to maintain any protection issuing on the Foreground Intellectual

the right of first refusal to file or continue prosecution or maintain any such

Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
sign all documents and do all things as may be necessary to effect, record and perfect the

assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or madifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of

Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively

owned by Transnet. The Service Provider shall disclose promptly to Transnet all such

improvements, developments, adaptations and/or modifications, inventions or discoveries. The
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Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

12.4 Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential

Information belonging to Transnet whether or not such party is aware of such Confidential

Information, and shall promptly notify Transnet of the information if‘&becomes aware of any

party so acting, and shall provide Transnet the information with sich assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such t party from so acting.
12.5 Unauthorised Use of Intellectual Property N

a) The Service Provider agrees to notify Transngim itifY of any conflicting uses of, and
applications of registrations of Patents, nd Trade Marks or any act of
infringement, unfair competition or involving the Intellectual Property of
Transnet of which the Service Prg™®w@acquires knowledge and Transnet shall have the
right, as its own option, to pro @ hainst any party infringing its Intellectual Property.

b) It shall be within the sole @ discretion of Transnet to determine what steps shall
be taken against the #Afrindgap# the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, inYhateyer measure including legal action to bring any infringement of
illegal use togan

c) The S r shall cooperate to provide Transnet promptly with all relevant
asc

d) p gs are commenced by Transnet alone, Transnet shall be responsible for all

ns®s but shall be entitled to all damages or other awards arising out of such
proCeedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other awards
arising out of proceedings.
&
’3 RVICE PROVIDER’'S PERSONNEL
13.1 The Service Provider’s Personnel shall be regarded at all times as employees, agents or

Subcontractors of the Service Provider and no relationship of employer and employee shall arise

between Transnet and any Service Provider Personnel under any circumstances regardless of the

degree of supervision that may be exercised over the Personnel by Transnet.

13.2 The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any
other country in which the Services are to be performed.

13.3 The Service Provider will ensure that its Personnel comply with all reasonable requirements made

known to the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.
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13.4

13.5

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by tr\‘ervice Provider of those
Personnel is necessary, or if Transnet advises that any such PersonneRassigned are in any respect
unsatisfactory, including where any such Personnel are, or are exp&ged to be or have been
absent for any period, then the Service Provider will promp lyg replacement of equivalent
calibre and experience, and any such replacement proved by Transnet prior to

commencing provision of the Services, such approv @ unreasonably withheld or delayed.

14  LIMITATION OF LIABILITY

141

14.2

14.5

14.6

Neither Party excludes or limits liabili oty Party for:

a) death or personal injury d igence; or

b) fraud.

The Service Provider shall ifemnifi and keep Transnet indemnified from and against liability for

damage to any Traps property [whether tangible or intangible] or any other loss, costs or
damage suffere et to the extent that it results from any act of or omission by the

rsonnel in connection with the Agreement. The Service Provider’s liability
use 14.2 shall be limited to a maximum amount payable in respect of any

sOyiegf always to clauses 14.1 and 14.2 above, the liability of either the Service Provider or
snet under or in connection with the Agreement, whether for negligence, misrepresentation,
reach of contract or otherwise, for direct loss or damage arising out of each Default or series of
related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Default(s) relates.
Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party’s total liability for all loss or damage under the Agreement shall be as provided in clause
14.3 above.

Nothing in this clause 14 shall be taken as limiting the liability of the Service Provider in respect of
clause 12 [intellectual Property Rights] or clause 16 [Confidentiality].
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15

16

S

INSURANCES

15.1

154

Without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Service Provider.

The Service Provider shall arrange insurance with reputable insurers ﬁ\vill produce to Transnet
evidence of the existence of the policies on an annual basis withi [thirty] days after date of

policy renewals.
Subject to clause 15.4 below, if the Service Provider failg to vquate insurance under this
clause 15, it shall notify Transnet in writing as SOQEARaSN

S

shall promptly reimburse Transnet for any pfemiumSwesfid provided such insurance protects the

es aware of the reduction or

stich insurance. The Service Provider

inadequate cover and Transnet may arrange or f

Service Provider’s liability. Transnet assu responsibility for such insurance being adequate

In the event that the Service P
termination of its insurance gover W
available upon commerciallf§reasghable terms, the Service Provider shall immediately notify
Transnet in writing of§such termination and/or unavailability, whereafter either the Service
Provider or Tragpe erminate the Agreement on giving the other Party not less than 30
[thirty] days@rigpwri notice to that effect.

CONFIDEN I

16.1 e Pa hereby undertake the following, with regard to Confidential Information:
a ot to divulge or disclose to any person whomsoever in any form or manner whatsoever,

either directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential

Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or

otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;
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d) not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

e) not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

f) Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agre l\e t, shall be dealt with as

“restricted” or shall be dealt with according to any other approgriate level of confidentiality

relevant to the nature of the information concerned, ageed be
and stipulated in writing for such information in such ;
a) the Parties shall not make or permit to be Zagd®by ¥y other person subject to their

e

with regard to any matter related to tife Agret

n the Parties concerned

es'or disclose Confidential Information

control, any public statements or issue pre:
t, unless written authorisation to do so

has first been obtained from the P disclosing such information;

h) each Party shall be entitled to e such aspects of Confidential Information as may be

relevant to one or more tg %
required in the cou olNhe
ide

alified employees or consultants of the Party who are

duties to receive the Confidential Information for the
Permitted Purpose p hat the employee or consultant concerned has a legitimate

interest thergin,\nd then only to the extent necessary for the Permitted Purpose, and is

informe of the confidential nature of the Confidential Information and the

confidentiality to which such disclosure is subject and the Party shall

mployees or consultants honour such obligations;

i) e&h P shall notify the other Party of the name of each person or entity to whom any
idential Information has been disclosed as soon as practicable after such disclosure;

i) each Party shall ensure that any person or entity to which it discloses Confidential

Information shall observe and perform all of the covenants the Party has accepted in the

N, Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by the person or entity; and
k) each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.
16.2 The duties and obligations with regard to Confidential Information in this clause 16 shall not apply
where:

a) a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

b) was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or

c) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or
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18

d) is independently developed by a Party as proven by its written records.

16.3 This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES \
Should the Service Provider fail or neglect to execute the work or to deliver }portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may | the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected po 'WService, and, in such event,

the provision of any remaining commitment shall remain subje s to these conditions.

TERM AND TERMINATION

18.1 Notwithstanding the date of signature hereoffthe Commencement Date if the Agreement is [®]

and the duration shall be for a [e] [[® r peNpd, expiring on [@], unless:

r Party in accordance with the provisions incorporated

a) the Agreement is terminaigl DNg
> gexures appended hereto, or otherwise in accordance with

herein or in any sche,
law or equity; or
b) the Agreement W extended at Transnet's option for a further period to be agreed by the
Parties.
18.2 Either Pa er te the Agreement forthwith by notice in writing to the other Party where
committed a material Default and, where such Default is capable of remedy,
edy such Default within 30 [thirty] days of receiving notice specifying the Default

Et arty may terminate the Agreement forthwith by notice in writing to the other Party when

other Party is unable to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended
from time to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;
b) its winding-up or dissolution;
c) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;

or
d) any similar action, application or proceeding in any jurisdiction to which it is subject.

18.4 Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.

18.5 Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days' written notice.
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18.6

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

19 CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

19.5

19.7

Termination in accordance with clause 18 /7erm and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provi \will immediately deliver
up, and procure that its Personnel will immediately deliver up to Tgnsnet, all Deliverables and
property belonging to Transnet [or, in the event of termination 0 Work Order, such as is
relevant to that Work Order] which may be in the posse@gioROf, under the control of the
Service Provider, and certify to Transnet in writing that eh done.

Transnet with unencrypted copies of the on magnetic media and will irretrievably destroy

red to in clause 19.2 above are in

To the extent that any of the Deliverables and pr,

electronic form and contained on non-detachajle st evices, the Service Provider will provide

and delete copies so held.

In the event that the Agreemen ted by the Service Provider under clause 18.2 [Term

and Termination], or in the ork Order is terminated by Transnet under clause 18.5
[Term and Termination], ransngt will pay to the Service Provider all outstanding Fees
[apportioned on a pro Ngta basiS] relating to the work undertaken by the Service Provider up until

the date of such,te n. Transnet will also pay the costs of any goods and materials ordered

in relation to the such work for which the Service Provider has paid or is
legally oge , in which case, on delivery of such goods or materials, the Service Provider
will pro %ver such goods and materials to Transnet or as it may direct.

ns of clauses 1 [Definitions], 6 [Warranties], 12 [Intellectual Property Rights], 14

on of Liability], 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute
Jution] and 29 [Governing Law] shall survive termination or expiry of the Agreement.

f either Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or

c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

amended from time to time];
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then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to |‘cover from Transnet any
reasonable legal costs incurred by it as a direct result of such assignment or &ation.

FORCE MAJEURE
21.1 Neither Party shall have any claim against the other Pa M any failure or delay in the

reément caused by an act of force

performance of any obligation of either Party undg

majeure such as acts of God, fire, flood, war, pckout, industrial dispute, government

action, laws or regulations, riots, terrorism offcivil dist®bance, defaults, delays or discontinuance
on the part of independent contractor s, or other circumstances or factors beyond the

reasonable control of either Party, an e extent that the performance of obligations of either

Party hereunder is delayed by, A oNthe aforegoing, any period stipulated for any such

performance shall be reaso y

21.2 Each Party will take al] rea blg¥steps by whatever lawful means that are available, to resume

full performance a as practicable and will seek agreement to modification of the relevant

t in order to accommodate the new circumstances caused by the act of
fails to agree to such modifications proposed by the other Party within
he act of force majeure first occurring, either Party may thereafter terminate

ith immediate notice.

E D DIVERSITY
Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.
22.2 Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof.

NON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard
and in terms of the Agreement.

23.2  Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the

Agreement, or prejudice the right of that Party to institute subsequent action.
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PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

25.1 Shouid any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising. \

25.2 If the dispute has not been resolved by such negotiation, either & the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which edings shall be held in
Johannesburg.

25.3 Such dispute shall be finally resolved in accordance w es of AFSA by an arbitrator or
arbitrators appointed by AFSA.

25.4 This clause constitutes an irrevocable conseni by th es to any proceedings in terms hereof,
and neither of the Parties shall be entitle ithdraw from the provisions of this clause or claim
at any such proceedings that it is not by tifs clause 25.

25.5 This clause 25 is severable from the Agreement and shall remain in effect even if the
Agreement is terminated forgny Mgson

25.6  This clause 25 shall not preSgde gither Party from seeking urgent relief in a court of appropriate
jurisdiction, where grouRgds for urgency exist.

ADDRESSES FO

26.1 The P greement select the physical addresses and facsimile numbers, as detailed

hergafte¥ as BRir respective addresses for giving or sending any notice provided for or required
the Agreement, provided that either Party shall be entitled to substitute such other
resor facsimile number, as may be, by written notice to the other:

Transnet
0] For legal notices: [e]

Fax No. [e]

Attention: Legal Counsel
(ii) For commercial matters: [®]

Fax No. [®]
Attention: [e]
b) The Service Provider
0] For legal notices: (@]
Fax No. [e]
Attention: [@]

(i) For commercial matters: [e]
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Fax No. [e®]

Attention: [e]
26.2 Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.
26.3 Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date {posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evigeNced by a fax confirmation

printout, provided that such notice shall be confirmed
date of dispatch of such fax, or, should no postal facilifgs be av
next Business Day.

WHOLE AND ONLY AGREEMENT

aid registered post on the
ble on that date, on the

27.1 The Parties hereby confirm that the Agregment tutes the whole and only agreement
between them with regard to the subject of the Agreement.

2

27.2 The Parties hereby confirm that the

have existed in any form whateyF

ent replaces all other agreements which exist or may
3 them, with regard to the subject matter dealt with in

the Agreement, including gy es, appendices, schedules or Work Order(s) appended
hereto.
AMENDMENT AND CHA NTROL

28.1 Any requiregfen amendment or change to the Agreement or to a Work Order shall only be

valid if #§is |
hereto.

28.2 e t the Parties cannot agree upon changes, the Parties shall in good faith seek to agree

g, signed by both Parties and added to the Agreement as an addendum

osed changes using the dispute resolution procedures in clause 25 [Dispute Resolution).

NING LAW
e Agreement is exclusively governed by and construed in accordance with the laws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Aftica.

29.1 Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 [Dispute Resolution] above.
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COUNTERPARTS

The Agreement may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such
counterpart.

000000000
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