TRANSNET FREIGHT RAIL, a division of

TRANSNET SOCLTD
Registration Number 1990/000900/30

[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ] No CRAC-KGG-10882

FOR THE PROVISION OF: CLEANING OF CHANNEL D MGE IN
VENTERSDORP STATION 47/16 — 48

FOR DELIVERY TO: VENTERSDORP O$
ISSUE DATE i 11 JUNE 2013 *
BRIEFING DATE: 19 JUNE ZOQ

VENUE EPOT AT 10:00 (COMPULSORY)

CLOSING DATE :

CLOSING TIME :
OPTION DATE : SEPTEMBER 2013
FOR DIR TE CONTACT NCEDISA MASHIYI (084 855 7439)

THE VALID DOCUMENT ON THE DAY OF BRIEFING AND
KE SURE THAT YOU BRING YOUR SAFETY SHOES AND
IVE VEST ON SITE

ON CLOSING DATE PLEASE SUBMIT TWO (2) DOCUMENTS ORIGINAL &
COPY IN ONE ENVELOPE THE ENVELOPE MUST BE WRITTEN OUTSIDE
THE TENDER NUMBER AND THE CLOSING DATE.



Section 1 ‘

NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD:

[post and/or courier]

CLOSING VENUE: The Secretary, TRANSNET Freight Rail Acquisition Council, Tender Box, Inyanda

House 1, 21 Wellington Road, and Parktown.

1 Responses to RFQ

Responses to this RFQ [Quotations] must not include documents or reference relating to any other

quotation or proposal. Any additional conditions must be embodied in an accompanying letter:

2 Broad-Based Black Economic Empowerment [B-BBEE]

Transnet fully endorses and supports the Government’s Broad-Based Black “Econemic Empowerment

Programme and it would therefore prefer to do business with local b@isingss enterprises who share these

same values. Transnet will accordingly allow a “preference” to companies 'who provide a valid B-BBEE

Verification Certificate. All procurement transactions will be evaluated accordingly.

2.1

B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procuremient Policy Framework Act (PPPFA), Act 5 of 2000

and its Regulations, Respondents are & note thesf6llowing:

Functionality is included at a\pre-qualification stage with a prescribed percentage threshold of
60%

Proposals will b& evaluated on price which will be allocated 80 or 90 points and preference which
will be allocated 20,0r 10 points, dependent on the value of the Goods or Services.

TheB0/20 préference point system applies where the acquisition of the Services will be less than
R17000:000.00.

Ifthe 80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00, the
RFQ will be cancelled.

The 80/20 preference point system applies where acquisition of the Services will exceed R1 000
000.00

If the 90/10 preference point system is stipulated and all Bids received are equal to or below
R1 000 000.00, the RFQ will be cancelled.

In this RFQ, Transnet will apply 80/20 preference point system prescribed in the PPPFA.

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

0] Verification Agencies accredited by the South African National Accreditation System
[SANAS]; or
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(i) Registered Auditors approved by the Independent Regulatory Board of '
Auditors [IRBA], in accordance with the approval granted by the
Department of Trade and Industry.

Enterprises will be rated by such agencies based on the following:

a) Large Enterprises [i.e. annual turnover greater than R35 million]:

) Rating level based on all seven elements of the B-BBEE scorecard

b) Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35
million]:

° Rating based on any four of the elements of the B-BBEE scorecard

c) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:

1In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise with an

annual total revenue of R 5 million or less qualifies as an EME.

e  Automatic rating of B-BBEE Level 4 irrespective of race or ownership

o Black ownership greater than 50% or Black Women ownership greatey, thap/50% automatically
qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate (Which may be in the form of a letter)

from an auditor or accounting officer or a certificate from & Verification Agency accredited by SANAS.

The certificate must confirm the company’s turnavér, \blackfownership / black female ownership, B-

BBEE status level and validity date.

Respondents are required to furnish progf of the above to Transnet. [i.e. a valid detailed scorecard as

stipulated above in respect of Large Entégprisesiand QSEs, or a valid certificate in respect of EMEs].

Transnet will accordingly allocdte aymaximum of 20 [twenty] points in accordance with the 80/20

preference point system preseribed ibthe Preferential Procurement Policy Framework Act (PPPFA), Act

5 of 2000 and its Regulatibns to ‘the Respondent’s final score based on an entity’s B-BBEE scorecard

rating. /Refer Annextire C¥B-BBEE Preference Points Claim Form for further details].

N.B. Failur€ to stbmit a B-BBEE certificate, which is valid as at the Closing Date of this RFP, will result

in a_seere of zero being allocated for B-BBEE.

3 Commuhnication

Respondlents are warned that a response will be liable for disqualification should any attempt be made by a
Respondent either directly or indirectly to canvass any officer(s) or employee of Transnet in respect of this
RFQ between the closing date and the date of the award of the business.

A Respondent may, however, before the closing date and time, direct any written enquiries relating to the
RFQ to the following Transnet employee:

Name: Nobahle Mjoli
Telephone: 011 584 1141
Email: nobahle.mjoli@transnet.net

Respondents may also, at any time after the closing date of the RFQ, communicate with the Secretariat of
the Transnet Acquisition Council on any matter relating to its RFQ response:
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Transnet Request for Quotation Mo CRAC-KGG-10882

Telephone 011 544 9486

Email prudence.nkabinde@transnet.net

The site meeting is compulsory and companies not attending will be overlooked during
the tender awarding process.

PLEASE BRING THE VALID DOCUMENT ON THE DAY OF BRIEFING AND ALSO MAKE SURE THAT
YOU BRING YOUR SAFETY SHOES AND REFLECTIVE VEST ON SITE

A non-refundable tender fee of R150.00 (inclusive of Vat) is applicable per tender

(listed below).

Payment is to be made to Transnet Freight Rail, Standard Bank Account number 203158598, Branch code
004805. The deposit slip must reflect the tender number RFQ CRAC-KGG-10882 and the Company Name.
Receipt/s to be presented prior to collection of the tender/s.

I\

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Railure to provide

this document with the RFQ submission will result in disqualification.
5 VAT Registration

The valid VAT registration number must be stated here: * [if applicable].
6 Legal Compliance

The successful Respondent shall be in full and co ﬁo liance with any and all applicable national and
local laws and regulations.

7 Changes to Quotations

4 Tax Clearance

Changes by the Respondent t ission will not be considered after the closing date and time.
8 Pricing
All prices must in South African Rand on a fixed price basis, excluding VAT.

nfirmation

which are subject to confirmation will not be considered.

10 Negotiations

Transnet reserves the right to undertake post-tender negotiations with selected Respondents or any number
of short-listed Respondents.

11 Binding Offer

Any Quotation furnished pursuant to this Request shall be deemed to be an offer. Any exceptions to this
statement must be clearly and specifically indicated.

12 Disclaimers

Transnet is not committed to any course of action as a result of its issuance of this RFQ and/or its receipt of

a Quotation in response to it. Please note that Transnet reserves the right to:
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o modify the RFQ's goods / service(s) and request Respondents to re-bid on any changes;

. reject any Quotation which does not conform to instructions and specifications which are
detailed herein;

o disqualify Quotations submitted after the stated submission deadline;

o not necessarily accept the lowest priced Quotation;

o reject all Quotations, if it so decides;

e place an order in connection with this Quotation at any time after the RFQ’s closing date;

e award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

. split the award of the order/s between more than one Supplier/Service Provider; or

e  make no award at all.

In addition, Transnet reserves the right to exclude any Respondent from the bidding process'who has been
convicted of a serious breach of law during the preceding 5 [five] years, including but not limited to breaches
of the Competition Act 89 of 1998. Respondents are required to indicate below whetherQr not they have
been found guilty of a serious breach of law during the past 5 [five] years:

I/We ; dowhereby certify that J/we
have/have not been found guilty during the preceding 5 [five] year$ of a SeriBus breach of law, including

but not limited to a breach of the Competition Act, 89 of 1998, by%awcourt of law, tribunal or other
administrative body. The type of breach that the Respondent;is fequired to disclose excludes relatively minor
offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclése:

NATURE OF BREACH:

DATE OF BREACH:q__

Furtherm@re, )I/wé, acknowledge that Transnet SOC Ltd reserves the right to exclude any Respondent from
theddidding¥process, should that person or entity have been found guilty of a serious breach of law, tribunal
or regulatory obligation.

13 Evaluation Criteria

Transnet will utilise the following criteria [not necessarily in this order] in choosing a Supplier/Service

Provider, if so required:

e  Administrative responsiveness - Completeness of response and returnable documents

e  Substantive responsiveness — Prequalification criteria, if any, must be met and whether the Bid
materially complies with the scope and/or specification given

e  Technical threshold of 60% MANDATORY: Compliance to Specification, Risk/Safety Plan, Experience
and Letter of Good Standing. The suppliers who don't meet threshold will be disqualified and for the
ones who meet will be further evaluated.
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Transnet Request for Quotation Mo CRAC-KGG-10882

COMMERCIAL .

e Competitive Pricing
e Weighted evaluation based on 80/20 preference point system as indicated in
paragraph 2:
Pricing and price basis [firm] - whilst not the sole factor for consideration, competitive pricing and
overall level of unconditional discounts! will be critical
B-BBEE status of company

Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution in
accordance with the table below:

B-BBEE Status Level of Number of points

Contributor (80/20 system)
1 20
2 18
3 16
4 : N
5 8
6 6
7 4 V
8 2

Non-compliant 0 ©

14 Validity Period

Transnet desires a validity period of 90 [ninety h closing date of this RFQ.

This RFQ is valid until 23 September 2013,

contributor {

15 Banking Details

BANK:
BRANCH NAME / CODE.:
ACCOUNT HOLDER:

ACCOUNT NU%
16 Co % tion
n num

i iol ber of company / C.C.

Registered name of company / C.C.

17 Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to other
Respondents:

YES NO

: Only unconditional discounts will be taken into account during evaluation. A discount which has been offered conditionally
will, despite not being taken into account for evaluation purposes, be implemented when payment is effected.
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el e

quest for Quotation No CRAC-K 10862

v

Returnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables below.

a)

Respondents are required to submit with their Quotations the mandatory Returnable Documents

as detailed below.

Failure to provide all these Returnable Documents at the Closing Date and time of this RFQ
will result in a Respondent’s disqualification. Respondents are therefore urged to ensure
that all these Documents are returned with their Quotations.

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
Respondent. Please confirm submission of these mandatory Returnable Documents by so indicating
[Yes or No] in the table below:

Returnable Documents bmitted
o s or No]

SECTION 2 : Quotation Form

- Original valid Tax Clearance Certificate [Consortia / Joint Veptaresy, Sub

contractors must submit a separate Tax Clearance Certificate for eachparty]

b)

In addition to the requirements of section (a) above, Respondents are further required to submit with
their Quotations the following essential Returnabfe Documents as detailed below.

Failure to provide all these Returnable Deciiments may result in a Respondents
disqualification. Respondents are thereforestfrged to ensure that all these documents are
returned with their Quotations:

All Sections, as indicated in,the fogter of each page, must be signed, stamped and dated by the
Respondent. Please conffirmgsubmission of these essential Returnable Documents by so indicating [Yes

or No] in the tablegbelow:

_ S » “\_ Returnable Documghfsff o
s S S

Submitted
[Yes or No]

SECTION, 1% Notice't Bidders

R . W A e e e b L b

- _4/alid B-BBEE Verification Certificate [RSA Large Enterprises and QSEs] Note:
failure, to provide a valid B-BBEE Verification Certificate at the closing date
and time of the tender will result in an automatic score of zero being
allocated for B-BBEE scorecard

- Valid B-BBEE certificate from auditor, accounting officer or SANAS accredited
Verification Agency [RSA EMEs]

Note: failure to provide a valid B-BBEE Verification Certificate at the closing
date and time of the tender will result in an automatic score of zero being
allocated for B-BBEE scorecard

- In the case of Joint Ventures, a copy of the Joint Venture Agreement or
written confirmation of the intention to enter into a Joint Venture Agreement

- SECTION 3 : Standard Terms and Conditions of Contract for the Supply of
Services to Transnet

SECTION 4 : Vendor Application Form
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Transnet Request for Quotation No CRAC-KGG-10882

- Returnable Documents Wh Submitted
Ny = 0 [Yes or No]
- Original cancelled cheque or bank verification of banking details
"~ Certified copies of IDs of shareholder/directors/members [as applicable]
|~ Certified copy of Certificate of Incorporation [CM29/CM9 name change]
- Certified copy of share certificates [CKI/CK2 fC.C]
Entity’s leterbead
| Certified copy of VAT Registration Certificate [RSA entitiesonly]
" Certified copy of valid Company Registration Certificate [If applicable]
A signed letter from Respondent’s auditor or accountant E&hﬁ?ﬁ.’ﬁ{ﬁ%&é{_\\—
recent annual turnover figures
ANNEXURE A — B-BBEE Preference Points Claim Form
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Transnet Request for Quotation No CRAC-KGG-1G882

COMPANY INFORMATION

19. STATEMENT OF WORK (S) SUCCESSFULLY CARRIED OUT BY THE
TENDERER:

o Tenderers are to advise which other companies have they successfully provided or
are currently providing similar services.

Service Description For whom done Period Contact person and
Telephone or Cell
number

<

g >

X

G

Page 9 of 23

RacnnnAant’c Sinnatiira Nata & CAamnanvy Ctamn



Transnet Request for Quotation Na CRAC-KGG L6862

SECTION 2

REQUEST FOR QUOTATION (“RFQ")

RFQ NUMBER CRAC-KGG-10882

CLEANING OF CHANNEL DRAINAGE IN VENTERSDORP STATION KM 47/16 —48/7.

Information Session

2. RFQ SITE MEETING

A COMPULSORY INFORMATION MEETING WILL BE HELD AT THE FOLLOWING VENUE:
Venue - 1 Station Street, Ventersdorp, Transnet Infra depot. *

Time :  10HOO \/

Date : 19 June 2013

The site meeting is compulsory and companies not attending milltbe overlooked during the tender

awarding process.

Contact person on sites: Ncedisa Mashiyi (06q39)

2.1 ATTENDANCE CERTIFICATE <
This is to certify that

..............................................................................

Representative/s of ... ), T A

Has/have todayi&

e Tender briefing in respect of the proposed:

...............................................

TENDERER’S REPRESENTATIVE

3. VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE INFORMATION MEETING WILL AUTOMATICALLY BE EXCLUDED
FROM THE BUSINESS AWARDING PROCESS
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Transnet Request for Quotation No CRALC-KGG-10882

Section 3
QUOTATION FORM

I/We
hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:
s the Standard Terms and Conditions for the Supply of Goods or Services to Transnet [Section 3 hereof]; and

e any other standard or special conditions mentioned and/or embodied in this Request for Quotation.

\

1/We accept that unless Transnet should otherwise decide and so inform me/us, this Quotation [and, if any,

its covering letter and any subsequent exchange of correspondence], together with Tra t's acceptance
thereof shall constitute a binding contract between Transnet and me/us. \x

I/We further agree that if, after I/we have been notified of the accep our Quotation, I/we fail to
deliver the said goods/service/s within the delivery lead-time quoted, Trahsaet may, without prejudice to any

other legal remedy which it may have, cancel the order

er from me/us any expenses incurred by

Transnet in calling for Quotations afresh and/or having to t any less favourable offer.

rice ule
I/We quote as follows for the goods reqtired, Jdelivered nominated destination” basis, excluding VAT:
Ttem Unitof | o | UnitPrice | Total Price
No Measwre | XY | ar) | @am)
1 Cleaning of Chann

Venter, n KM 47/16 -

-Time from date of purchase order : [days/weeks]

én

Notes to Pricing:
a) All Prices must be quoted in South African Rand, exclusive of VAT

b) To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
being disqualified.

c) Please note that should you have offered a discounted price(s), Transnet will only consider such price
discount(s) in the final evaluation stage if offered on an unconditional basis.
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Transnet Request for Quotation No {RAC-KGG-10882

Section 4

SCOPE OF WORK

TRANSNEI

"r
Fredght rof

REQUEST FOR SERVICE (RFS) \t\

RFQ NUMBER: CRAC-KG(&

CLEANING OF DRAINAGE CHAN IN TERSDORP
STA
MASS POLE 6 — 48/7

T T FREIGHT RAIL
x IL NETWORK
@NICAL SUPPORT DEPARTMENT
\\QQ“ MILLSITE, KRUGERSDORP

PROJECT MANAGER: SONTO YENDE

TECHNICAL OFFICER: NCEDISA MASHIYI

Page 12 of 23

Racnnnrant’e Cinnatiira Nata & Camnanu Skamn



Transnet Request for Quotation No CRAC-KIEG-10882

CONTENT PAGE

1. SCOPE OF WORK.

2. LOCATION OF SITE.

3. DURATION OF CONTRACT.

4. SITE MEETINGS.

5. SAFETY.

I\
6. RESPONSIBILITY OF TRANSNET FREIGHT RAIL *
7. RESPONSIBILITY OF THE CONTRACTOR

8. PENALTIES $
9. PAYMENT CERTIFICATE O

10. SITE INSTRUCTION BOOK AND SITE Q(*

11. DEFECTS LIABILITY PERIOD (J

12. ANNEXURE.

SITE ACCESS IFICATE (E.4E)

ION FORM (E.4A (Dec 2003).
MEETING TEMPLATE.
ONDITIONS OF CONTRACT (minor works contracts)

NG NEAR RAILWAY LINE (E7/1)
13. SCHEDULE OF QUANTITIES AND PRICING

14. SUMMARY OF SCHEDULE OF QUANTITIES
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Transnet Request for Quotation No CRAU-KEG-10882

SPECIFICATION FOR THE CLEANING OF CHANNEL DRAINAGE IN '
VENTERSDORP STATION FOR KRUGERSDORP DEPOT

1. Scope of work

The works to be executed under this Contract consists of the following:

e Clearing and preparation of site for the actual work,

e No work is to be done on top of the culvert or pipe next to the railway line,

o The property adjacent to the Transnet Freight Rail reserve may not be entered without
prior permission from the technical officer.

e Cleaning of channel has to be in such a way as to permit the free-flow of water through
to the drain to its maximum capacity, Water must not be able to dam in the drain.

e The soil removed from the rail reserve and ditch must not be dumped in he@ but must
worked flat.

e All chopped down vegetation must be removed from the cleaned arga and*packed in a
suitable position that the technical officer will specify. x

e Contractor to provide any necessary tools for cleaning and cle tual work.

e Electrical officer would be appointed for the execution o ract.

2. Location of the site *

° The site is located in Ventersdorp stationge he silos on the left hand side of the N14
freeway to Coligny. The work is to be do f m mass pole 47/6 —48/7.

3. Duration of contract C

° The duration of the agt weeks and Transnet Freight Rail reserves the right
to cancel the contract if the stndard of workmanship and accuracy as per the
specification is n €

4, Site meetin@s

r shall attend all site meetings convened by the Technical Officer. Such
hall be for the purpose of discussing progress, delays, materials, specification

5. Safety

e Transnet Freight Rail is the organisation that strictly complies with safety.

e For the purpose of this contract safety file is required before the commencement of
work.

e The safety file should be submitted to the Technical Officer 2 days before starting the
work.

e Personal protective equipment required: (Reflective vest, Safety boots, Dust musk)
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Transnet Request for Quotation Mo CRAC-KEGG-10382

6. Responsibility of Transnet Freight Rail ’

e Arrangement with landowners and statutory authorities regarding access and
other statutory requirements

7. Responsibility of the Contractor

e The contractor will provide all labour and all plant required for the completion of the
works.

e All arrangements regarding water and sanitation requirements for the duration of the
contract are upon contractor to arrange.

e The Contractor must make his own arrangement for accommodation of his staff, only
accommodation of night watchmen will be allowed on site if necessary.

e Where services are encountered below the surface during the course of the?avation,
such should be communicated to the relevant Transnet Freight Rail represgntative or to

careless damage to services and other property is avoided, failur hich the
replacement or repair therefore will be to the contractor’s acc

e Prior approval of the Project Manager to be sought before/@€8trOying or disturbing any
part of the environment for stockpile, spoil or for any oth’o e.

e For payment purposes, the onus shall lie with the contractor't6 ensure that all quantities

are measured and agreed with the Project M ny such person that may be
delegated by the Project Manager. AQ

e The contractor must safeguard the surro % here to PPE (Personal Protective
Equipment), to have first aid box kit sitg at all time and supply the neat and tidy
completed area.

8. Penalties

e A penalty of R 250¢en@ay will apply for the late completion of the contract but

exception wilﬁ idevéd for the rainy days.
9. Payment ificate

o Cettificate will be compiled once the work has be inspected and signed off; the
\% ent method will be a once off payment.

10. Site Instruction Book and Diary

e The contractor shall supply and have available on site a site diary at all times, an A4/A5
size triplicate carbon book with detachable sheets for recording everything happening on
site.

o The contractor must also have site instruction book to receive and record all instruction
from the Technical officer and or Transnet personnel.

e The contractor shall request the person concerned to write the instruction in the site
instruction book, to sign it and to record his official designation.

e The instruction shall be countersigned by the Contractor or his agent.
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Transnet Reguest for Quotation No CRAC-KGG-10882

o The original sheet of the site book will be removed by the Transnet Technical '
Officer and carbon copies retained to the Contractor.

11. Defects Liability Period

o Defects liability period will not apply on this contract.

12. Annexure

o The following documents will be given to the winning contractor before commencement
of the work; site access certificate, indemnity form, general conditions of contract
(minor works contracts) and green area meetings template.

o All suppliers must signed attendance register and site inspection form (E43A Dec 2003)
that Transnet freight rail personnel will provide on-site meeting before ing the site.

O

S
A\Q’@
&

T\
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Transnet Reguest for Quotation No CRAC KEGG-16862

Schedule of Quantities

Item | Description Unit | Qty Rate total
1.1 Site Overhead item 1
Total carried to the summary
2 Earthworks:
2.1 Clearance of site for actual work m? 3300
2.2 Cleaning of channel by removing disposing of m? 880
soil, rocks and vegetation to allow free flow of \
water (550m x 1 x0.8)x2 both sides of channel \
by excavating using hand.
2.3
Compaction of channel using 2xstroke m? 1100
rammer :
3
Material:
3.1
Placing of concrete scrap sleeper and
assembling them properly on the cuttings 100
4
41 Plants:
X 4 Wacker (2 stoke ram
days | 20

X
&

T\

Recnnndant’c Qinnatira
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Transnet Request for Quotation No CRAC-KGG-10882

Summary of the Schedule of Quantities

item Description Amount
1.1 Site Overheads R
2.0 Earthworks R
3.0 Materials R
4.0 Plant R
Sub Total R
VAT 14% R
Total R V

T\

0‘2\\

O

oA
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SECTION 5
ANNEXURE C: FURTHER RECOGNITION CRITERIA [CURRENT STATUS]

Transnet encourages its suppliers to constantly strive to improve their B-BBEE rating. Whereas
Respondents will be allocated points in terms of a preference point system based on its B-BBEE scorecard to be
assessed as detailed in Section 1, paragraph 5.1, in addition to such scoring, further points will be allocated to
Respondents score based on “Further Recognition Criteria” (Current) indicators.

Points will be allocated in respect of preference to measure the Respondent’s current B-BBEE status at the time of
submission of their Bid. These points are allocated based on the extent to which the Respondent's current
ownership, management control and employment equity meets or exceeds certain minimum targets.

Please note that a Respondent’s ownership, management control and employment equity at the time of the
submission of the Bid, may differ from that which is reflected in the B-BBEE scorecard. When claiming points for
FRC [Current Status] the Respondent must reflect its B-BBEE status at the time of submitting the®id. Supporting
documentation may be requested in this regard.

Respondents are to insert their current status (%) for the Further Recognition Criteria indiéators in the table below:

Ownership Indicator Required Responses
1. The percentage of the Indicate ownership in the handsof Paints will be
business owned by Black? | Black persons as a percentage of total allocated for
persons. ownership of the organisation. any score
>25% to
100%, on a
\ A sliding scale
2. The percentage of your Indicate ownership in"the hands of Points will be
business owned by Black Black women'as a percentage of total allocated for
women. ownership of the organisation. any score
‘ >10% to
o 100%, on a
sliding scale
3. The percentage of the NIdicate ownership in the hands of Points will be
business ownedby Black M Black youth as a percentage of total allocated for
youth® ownership of the organisation. any score
>5% to
100%, on a
sliding scale
49, \Thefpercentage of the Indicate ownership in the hands of Points will be
business owned by Black Black persons living with disabilities as | allocated for
persons living with a percentage of total ownership of the any score
disabilities organisation. >3% to
100%, on a
sliding scale
5. The percentage of the Indicate ownership in the hands of Points will be
business owned by Employment Schemes or Co-Operatives | allocated for
Employment Schemes or as a percentage of total ownership of any score
Co-Operatives the organisation. >5% to
100%, on a
sliding scale

2 wgrack” means South Afvican Blacks , Coloureds and Indians, as defined in the B-BBEE Act, 53 of 2003

3w Black youth” means Black persons from the age of 16 to 35

Racnnndant’c Qinnatiira
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Transnet Requast for Quotaticn No

CRAC-GE-1 0882

Management Control i Compliance |
~ Indicator Required Responses Target |
The percentage of Black Indicate the number of Black Board Points will be
Board members in relation | members as a percentage of the total allocated for
to the total number of Board. any score
Board members. >50% to
100%, on a
sliding scale
The percentage of Black Indicate the number of Black female Points will be
female Board members in Board members as a percentage of the | allocated for
relation to the total fotal Board. any score \\
number of Board >50% to
members. 100%, o

sliding, scale

The percentage of Black Provide the percentage of Blacks that
senior managers involved are appointed by the Board and
in day to day management | operationally involved in the day to
of the organisation, in senior management of the busine >40% to
relation to the total senior | with individual responsibility for,overa 00%, on a
management cadre. sliding scale
The percentage of Black Points will be
middle managers involved aliocated for
in day to day management any score
of the organisation, in >63% to
relation to the total middl ent of the business, with 100%, on a
management cadre. ual responsibility for a particular sliding scale
area within the business and actively
volved in the day to day
management of the organisation.
Provide the percentage of Blacks Points will be
appointed by the organisation in the allocated for
Junior management cadre and any score
anisation, in operationally involved in the day to day >68% to
the total junior | running of the business, with individua/ | 100%, on a
gement cadre responsibility for a particular area sliding scale
within the business and actively
involved in a supervisory role with
regard to the day to day management
of the organisation.
Page 20 of 23
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Transnet Request for Quotation No CRAC-KG(-10882

\’

\\Q

Respondent’s Signature

S

Employment Equity * . " Compliance |
" Indicator Required Responses Target |
11. The percentage of Black Indicate the number of Black Points will be
employees as a employees as a percentage of the allocated for
percentage of the total organisation’s total workforce. any score
number of employees in >65% to
the organisation. 100%, on a
sliding scale
12. The percentage of Black Indicate the number of Black female Points will be
female employees as a employees as a percentage of the allocated for
percentage of the total organisation’s total workforce, any score
workforce. >40% to
100%, on a
sliding
13. The percentage of Black Indicate the number of Black youth Po
youth in relation to the employed, as a percentage of the llocated
total number of employees | organisation’s total workforce. AYRSeor
in the organisation. 10% to
00%, on a
iding scale
14, The percentage of Black Indicate the number of B bled Points _wil_lghé
disabled employees in employees as a perce ‘3 allocated for
relation to the total organisation’s to ’ any score
number of employees in >2% to
the organisation. 10%, on a
sliding scale
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Respondents are to furnish the following documentation and complete the Vendor Application Form below:

Transnel Request for Quatation Mo CRAC KGG-10802

Section 6
VENDOR APPLICATION FORM

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details

[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where
applicable]

Certified copy of Certificate of Incorporation, CM29 / CM9 [name change] \\
Certified copy of Share Certificates [CK1/CK2 if CC]

A letter on the company’s letterhead confirm physical and postal ad %
Original valid SARS Tax Clearance Certificate $
Certified copy of VAT Registration Certificate

Certified copy of valid Company Registration Certificate [if applicable]

© ® N o ! o» W

A signed letter from your auditor or accoun nfirming most recent annual turnover

figures O

Vendor Application Form
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Transnet Regriest for Quotation No CRAC-KBG-10042

Annual turnovel  [last financia
~Annual turnove  [last financi

anspetplease complete the following:
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entered into:by and between

TRANSNET SOC LTD
Registration Number 1990/000900/30

and

REFQ Number: CRA




non-Disdlosure Agreement Pune 20f 6
Transnet RFQ No.: CRAC-KGG-1U882
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

whose reglstered office is at 49 Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,
and

[the Company] [Registration No. o1

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defined below]@ndyit is env aged that
: ct thereof. In

0 g\parties jointly agree that
d 3 of this Agreement which

each party may from time to time receive Information relating to the
consideration of each party making available to the other such Infor
any dealings between them shall be subject to the terms and cof
themselves will be subject to the parameters of the Bid

IT IS HEREBY AGREED
1 INTERPRETATION O

In this Agreement:
1.1 Agents mean directors, employees, agents, professional advisers, contractors or sub-
contractors, or anysGrou ;

Party) and/or the business carried on or proposed or intended to be carried on by
rty and which is made available for the purposes of the Bid to the other party (the
\\ ceiving Party) or Its Agents by the Disdosing Party or its Agents or recorded in agreed
minutes following oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information
which:

1.2 Bid or Bid nt means Transnet’s Request for Information [RFI] Request for Proposal
[RFP] or R uotation [RFQ), as the case may be;
1.3 u%' nformation means any Information or other data relating to one party (the
i

a) is publicly available at the time of Its disclosure or becomes publicly available (other than
as a result of disclosure by the Recelving Party or any of its Agents contrary to the terms of
this Agreementy); or
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b) was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or
disclosure prior to its being so disclosed; or

c) following such disclosure, becomes avallable to the Recelving Party or Its Agents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or Its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such
information; ‘

1.4  Group means any subsidiary, any holding company and any subsidlary of any holding company of
elther party; and

1.5 Information means all Information In whatever form including, without limitation, any
information relating to systems, operations, plans, Intentions, market opportunities; know-how,
trade secrets and business affairs whether in writing, conveyed orally ‘or By, machine-readable
medium.

2 CONFIDENTIAL INFORMATION

2.1 All Confidentlal Information given by one party to tfilssAgreement (the Disclosing Party) to the
other party (the Receiving Party) will beStreated by»the Recelving Party as secret and
confidential and will not, without the Disclosing“Rarty’s written consent, directly or indirectly
communicate or disdlose (whethergin wiiting or orally or in any other manner) Confidential
Information to any other person other thanjin accordance with the terms of this Agreement.

2.2 The Receiving Party will gnly Use the Confidential Information for the sole purpose of technical
and commercial diseiSsions, between the parties in relation to the Bid or for the subsequent
performance of,ahy, cofitract'Between the parties In relation to the Bid.

2.3 Notwithstanding‘¢lauses2.1 above, the Recelving Party may disclose Confidential Information:

a) to'those of‘its Agents who strictly need to know the Confidential Information for the sole
purpose set out In clause 2.2 above, provided that the Receiving Party shall ensure that
slich Agents are made aware prior to the disclosure of any part of the Confidential
Information that the same is confidential and that they owe a duty of confidence to the
Disclosing Party. The Receiving Party shall at all times remain liable for any actions of such
Agents that would constitute a breach of this Agreement; or

b) to the extent required by law or the rules of any applicable regulatory authority, subject to
clause 2.4 below.

2.4 In the event that the Receiving Party Is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disdosing Party may reasonably take to challenge the validity of such
requirement.

2.5 Inthe event that any Confidentlal Information shall be copled, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
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any rights or remedies of the Disclosing Party, the Recelving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps (including the institution
of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to
prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in thls Agreement,

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information andyany copies
thereof.

3.2  The Recelving Party shall keep a written record, to be supplied to the Disclosing Party upon
request, of the Confidentlal Information provided and any copies madé theteof and, so far as is
reasonably practicable, of the location of such Confidential Information and, any ‘€opies thereof.

3.3 The Company shall, within 7 (seven) days of receipt of a writtéh demand\from Transnet:
a) return all written Confidential Information (including all coples); and

b) expunge or destroy any Confidential Informatiofifrom any computer, word processor or
other device whatsoever into which it was\copied, read or programmed by the Company or
on its behalf.

3.4 The Company shall on request supply a ceMifiate signed by a director as to its full compliance
with the requirements of clauée 3.3b)above.

4 ANNOUNCEMENTS

4.1 Nelther party il make or permit to be made any announcement or disclosure of its prospective
interest in the Bidwithéut the prior written consent of the other party.

4.2  Neififer party \shall make use of the other party’s name or any Information acquired through Its
dealifigs with the other party for publicity or marketing purposes without the prior written consent

5 DURATION
The obligations of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of
5 (five) years.

6 PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing
the Bid and in complylng with the terms of this Agreement.

Respondent's Signature Date & Company Stamp



7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to It, either at law or in equity, for any such threatened or actual breach of
this Agreement, including specific performance, recovery of damages or otherwise.

8 PRIVACY AND DATA PROTECTION

8.1 The Recelving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall observe the provisions of such Act (as applicable) or any amendments and re-enactments
thereof and any regulations made pursuant thereto.

82 The Recelving Party warrants that it and its Agents have the appropriate {technical and
organisational measures in place against unauthorised or unlawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such dataybeld or processed by
them.

9 GENERAL

9.1  Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Tgdnsnet may, assign this Agreement at any time to
any member of the Transnet Group.

9.2  No failure or delay in exercising any #ight,\power or privilege under this Agreement will operate as
a waiver of It, nor will any single\er partial exercise of it preciude any further exercise or the
exerdise of any right, power or\privilegé®tinder this Agreement or otherwise.

9.3  The provisions of this Agreementishall be severable in the event that any of its provisions are held

by a court of corfipetent jutisdiction or other applicable authority to be invalid, void or otherwise
unenforceablé, \and\the”femaining provisions shall remain enforceable to the fullest extent

permitted by law.

9.4 THis Agfeement may only be modified by a written agreement duly signed by persons authorised
on behalf'of each party.

9.5) “Nothing In this Agreement shall constitute the creation of a partnership, joint venture or agency
between the parties.

9.6 This Agreement will be governed by and construed in accordance with South African law and the
parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000
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DEFINITIONS

Where the following words or phrases are used In this Agreement, such words or phrases shall have the

meaning assigned thereto In this clause, except where the context clearly requires otherwise:

1.1  Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2  Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;

1.3  Day shall mean any day other than a Saturday, Sunday or public holiday;

1.4 Respondent(s) shall mean a respondent/bidder to a Bid Document;

1.5  RFP shall mean Request for Proposal;

1.6  RFQ shall mean Request for Quotation;

1.7  RFX shall mean RFP or RFQ, as the case may be;

1.8 Services shall mean the services required by Transnet as specified In Its,Bld Doctiment;

1.9 Service Provider shall mean the successful Respondent;

1.10 Tax Invoice shall mean the document as required by Section 20of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

1.11 Transnet shall mean Transnet SOC Ltd, a State Ovined \Company; and

1.12 VAT shall mean Value-Added Tax in termsfof the Value-Added Tax Act, 89 of 1991, as may be
amended from time to time.

GENERAL

All Bid Documents and subsequent céntracts and orders shall be subject to the following general conditions
as faid down by Transnet and argsto Belstrictly adhered to by any Respondent to this RFX.

SUBMISSION OF BID DOCUMENTS

3.1 A BidgWhich shallihereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no
[atén than therclosing date and time specified in accordance with the directions issued in the Bld
Docliments. Late Bids will not be considered.

3.2%7 Bids hall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Documents with the Bid number and subject marked on the front of the envelope.

3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.

USE OF BID FORMS

4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such officlal forms and not in other
forms or documents bearing thelr own terms and conditions of contract. Non-compliance with this
condition may resutt in the rejection of a Bid.

4,2 Respondents must note that the original Bld forms must be completed for submission and not a

reprocessed copy thereof.
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4.3  Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-
referenced in the RFX,

BID FEES
51 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing such Bid Documents.

5.2  Only Respondents that have paid the Bid fee and provided proof of payment when submitting their
Bid will be considered.

VALIDITY PERIOD

6.1  Respondents must hold their Bid valld for acceptance by Transnet at any time within"the requested
valldity period after the dosing date of the RFX.

6.2 Respondents may be requested to extend their validity period for_a_specifiediadditional period. In
such instances, Respondents will not be allowed to change any @spect of their Bid, unless they are
able to demonstrate that the proposed change(s) Is as afdirect ‘and dihavoidable consequence of
Transnet’s extension of the validity period.

SITE VISIT / BRIEFING SESSION

Respondents may be requested to attend (i) @”sitefyisit where it is considered necessary to view the site
prior to the preparation of Bids, or (li) an RFX{riefing session when Transnet deems it necessary to provide
Respondents with additional informatioR) relevant to the compilation of their Bids. When such visits or
sessions are indicated as compulsory Ynlthe Bid Document, Respondents are obliged to attend these
meetings as fallure to do sodlll pesultinytheir disqualification,

CLARIFICATION BEFORETHE CLOSING DATE

Should dlarifidition. bé™equired on any aspect of the RFX before the closing date, the Respondent must
direct suéfi'queries torthe contact person identified in the Bid Document.

COMMUNICATION AFTER THE CLOSING DATE

After the closing date of a Bid [i.e. during the evaluation perlod] the Respondent may only communicate with
the Secretary of the relevant Acquisition Counclil.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authorlty
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potentlal service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised
communication has occurred, could be disqualified.
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12

RETURNABLE DOCUMENTS

Al returnable documents listed In the RFX Documents must be submitted with Respondent’s Bid. Fallure to
submit mandatory returnable schedules / documents will result in disqualification. Fallure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

12.1 If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a)

b)
c)
d)

enter into a formal contract when called upon to do so within such perlod as Transnet may
specify; or

accept an order in terms of the Bid;

furnish satisfactory security when called upon to do so for the fulfliment of the,contract; or

comply with any condition imposed by Transnet,

Transnet may, In any such case, without prejudice to any other legal‘fémedy, which it may have,

proceed to accept any other Bid or, If it s necessary to do so, call for Bids\afresh, and may recover

from the defaulting Respondent any additional expense incurred bysTranshet in calling for new offers

or in accepting a less favourable offer.

12.2 If any Respondent, who has submitted a Bid and/6F concludeda contract with Transnet [hereinafter
referred to as the Service Provider], or Infthe €apacity of agent or subcontractor who has been
associated with such Bid or contract:

a)
b)

c)

d)

)

h)

has withdrawn such Bid after théladvertised date and hour for the receipt of Bids; or

has, after having beerfinotified of the acceptance of its Bid, failed or refused to sign a contract
when called uporto'de o intterms of any condition forming part of the Bid Documents; or

has carried outg@ny contract resulting from such Bid in an unsatisfactory manner or has
breached)any‘eondition of such contract; or

ifas offered, promised or given a bribe In relation to the obtaining or the execution of such
contract; or

has acted in a fraudulent or improper manner or in bad falth towards Transnet or any
govemment department or towards any public body, company or person; or

has made any misleading or incorrect statement either

m in the affidavit or certificate referred to in clause 18 [Notice to Unsuccessful
Respondents}; ot

(i)  in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
. it made the statement in good faith honestly believing it to be correct; and

o before making such statement, it took all reasonable steps to satisfy itself of its
correctness; or

caused Transnet damage, or to incur costs in order to meet the Service Provider's
requirements which could not be recovered from the Service Provider;

has litigated agalnst Transnet in bad faith;
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14

15

16

i} has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;

j) has been Included as a company or person prohibited from doing business with the public
sector on Natlonal Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

12.3 Any person or enterprise or company against whom a decision to blacklist has been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be final.

12.4 Any disqualification [Blacklisting] imposed upon any person or enterprise or comp@ny; may also
apply to any other enterprise under the same or different names of disqualified persons or enterprise
or company [or associates thereof] and may also be applled to any agent of eraployee of‘the person
or enterptise ot company concerned.

CURRENCY

All monetary amounts referred to in a Bid response must be in Rafid, the curfency of the Republic of South
Africa [ZAR], save to the extent specifically permitted in thes/RRX.

PRICES SUBJECT TO CONFIRMATION
14.1 Prices which are quoted subject to confirmationwilisiot be considered.

14.2 Flrm ptices quoted for the duratich of anyaesiiting order and/or contract will recelve precedence over
prices which are subject to fluctuation if this is In Transnet’s best interests.

ALTERATIONS MADE BY THE/RESPONDENT TQ BID PRICES

All alterations made byithe Respofident to its Bid price(s) prior to the submission of its Bld Documents must
be done by delefing®the incofrect figures and words where required and by inserting the correct figures and
words against'ti€ Items concerned. All such alterations must be Initialled by the person who signs the Bid
Docum@nts,! Fallufe to observe this requirement may result In the particular item(s) concerned being
efcluded Imthe matter of the award of the business.

EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent In its Bld Documents.

16.2 It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtalning forward exchange cover on the
foreign currency portion of the Agreement at a cost that Is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchiange and Remittance section of the Bid Documents and
also furnish full detalls of the principals to whom payment is to be made.
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18

19

20

164 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price If the increase
in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to request a pro-forma involce/tax invoice in order to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

ACCEPTANCE OF BID
17.1 Transnet does not bind itself to accept the lowest priced or any Bid.
17.2 Transnet reserves the right to accept any Bid in whole or in part.

17.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these Geriéral,Bid Conditions
and any contractual terms and/or any schedule of *Special Conditions” or qthégwise which form part
of the Bid Documents.

17.4 Where the Respondent has been informed by Transnet per fax messageQr email of the acceptance of
its Bid, the acknowledgement of receipt transmitted shall be regarded/as proof of delivery to the
Respondent.

NOTICE TO UNSUCCESSFUL RESPONDENTS

Unsuccessful Respondents shall be advised In_wiiting that) their Bids have not been accepted as soon as
possible after the dosing date of the Bid. On award of Busihess to the successful Respondent all unsuccessful
Respondents shall be informed of the name of the. siccessful Respondent and of the reason as to why their
Bids have not been successful.

TERMS AND CONDITIONS\OF CONTRACT

19.1 The Service Providen, shall adhere to the Terms and Conditions of Contract issued with the Bid
Documehits, together ‘with any schedule of “Speclal Conditions” or otherwise which form part of the
Bid,.Documents.

19,2 Shodldsthe Respondent find any conditions unacceptable, it should indicate which conditions are
unaeeptable and offer amendments/ alternatives by written submission on its company letterhead.
Any such submission shall be subject to review by Transnet's Legal Counsel who shall determine
whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditlons of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / Intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, If any, Its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Intent, shall constitute a
binding contract until the final contract is signed.
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21

22

23

24

25

iry 2613]

syt

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent In its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of Its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of ts Bid belng accepted and to act
on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be stated In the Bid. If the Respondent
is a close corporatlon, the full names of the members shall be stated In the Bid. If the Réspondent Is a
partnership or an individual trading under a trade name, the full names of the partfierster of such individual,
as the case may be, shall be furnished.

CONTRACTUAL SECURITIES

23.1 The successful Respondent, when called upon to do sepshall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or€rdefy Such security shall be In the form of an
advanced payment guarantee [APG] and/or @’perfigrmance bond [Performance Bond], as the case
may be, to be furnished by an approved=bank, building society, insurance or guarantee corporation
carrying on business in South Africa.

23.2 The security may be applied in whole or part at the discretion of Transnet to make good any loss or
damage which Transnet,may iRcuhifconsequence of a breach of the contract or any part thereof.

23.3 Such security, If regUiredsShall be an amount which will be stipulated in the Bid Documents.

23.4 The successful Respendept shall be required to submit to Transnet or Transnet’s designated official
the spegifiedtseclirity document(s) within 30 [thirty] Days from the date of signature of the contract.
Failurettoffeturn the securities within the prescribed time shali, save where prior extension has been
granted, entitle Transnet without notice to the Service Provider to cancel the contract with immediate
effect.

23.5% Additional costs incurred by Transnet necessitated by reason of default on the part of the Service
Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID
The Respondent must delete items for which it does not wish to tender

VALUE-ADDED TAX

25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown separately at the
standard rate on the Tax Invoice.

25.2 In respect of foreign Services rendered:

a) the Invoicing by a South African Service Provider on behalf of its foreign principal rendering
such Service represents a Service rendered by the principal; and
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26

27

e

b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission" for the
Services rendered locally] must show the VAT separately.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1 Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditlons of Contract which set
out the conditions of payment on which Bld price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is Invited to submit offers based on
alternative methods of payment and/or financing proposals.

c) The Respondent Is required to give full particulars of the terms that will be apfilicable to its
alternative offer(s) and the financlal merits thereof will be evaluated,_and taken into
conslderation when the Bid is adjudicated.

d) The Respondent must, therefore, In the first instance, tender strictly imaccerdahice with clause
26.13) above. Failure to comply with clause 26.1a) abovesmay, preciude a Bid from further
consideration.

NOTE: The successful Respondent [the Service Providerj, where applicable, shall be required to

furnish a guarantee covering any advance payments;jas set out in clause 23 above [Contractual

Securitfes].

26.2 Conditional Discount

Respondents offering prices which are 'Subjectto a conditiona! discount applicable for payment within

a specific period are to note that'the conditional period wiil be calculated from the date of receipt by

Transnet of the Service ®roviders month-end statement reflecting the relevant Tex Invoice(s) for

payment purposes, gifovided the, conditions of the order or contract have been fulfilled and the Tax

Invoice is corredt i all\respécts in terms of the contract or order. Incomplete and/or incorrect Tax

Invoices shall bé retdtped and the conditional discount period will be recalculated from the date of

receipf of the correct documentation.

DELIVERY REQUIREMENTS

274 4 Period Contracts
Tt will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

27.2 Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery

of the Services.

27.3 Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for Immediate delivery, the Service Provider will be glven first right of refusal for such
business. If It is unable to meet the deslred critical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The ™ Total or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, It Is required to tender for the Services
strictly in accordance with the specifications supplied by Transnet.

Copyright

Copyright in plans, drawings, diagrams, specifications and documents compiled by“the Service
Provider for the purpose of contract work shall be governed by the Intelfectual Propey Rights section
in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

29.1

29.2

29.3

29.4

Bids submitted by foreign principals may be forwarded directtyby the phinclpals or by its South
African representative or agent to the Secretary of the Acqllisition Goun€ll or to a designated official
of Transnet according to whichever officer is specified,in thesBid Documents.

In the case of a representative or agent, written progf must be submitted to the effect that such
representative or agent has been duly authdrised to a¢t in that capacity by the principal. Fallure to
submit such authorisation by the represéntativéigg,agent shall disqualify the Bid.

When legally authorised to prepate and ‘Submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such
principals and sign theifi on Belalf of the fatter.

South African repfesentativessor agents of a successful foreign Respondent must when so required
enter into 3 formal coptract in the name of their principals and must sign such contract on behalf of
the lattér. In every such case a legal Power of Attorney from their ptincipals must be furnished to
Transnetlby the South African representative or agents authorising them to enter into and sign such

contracts

a) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divislons of the
Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used In the Bid
Documents.

c) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the
domicillum citandi et executandias provided for in the Terms and Conditions of Contract.
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General Bid Conditions - Services
y 2013]

29.5 If payment is to be made:in South Africa, the foreign Service. Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic:
funds transfer [EFT]:

a)  funds are to be transferred to the credit of the foreign Service Provider's account at a bank in:

b) funds.are to be transferred to the credit of its South African agent or representative, in which

000000000000 V
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order Including such special conditions as may be
applicable, and any terms In the associated Bid Documents, exclusively govern the provision of Services
by the Service Provider to Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requires otherwise:

2.1
2.2

2.3

24

25
2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and fts associated schedules andfer annextres and/or
appendices, induding the Work Order(s), spedfications for the Serviges\and? such special
conditions as shall apply to the Agreement, together with the General TenderiConditions and any
additional provisions in the assodated bid documents tendered|by the Service Provider [as agreed
in writing between the Parties], which collectively and exgusively'govém the provision of Services
by the Service Provider to Transnet;

Background Intellectual Property meanssall Intellectual Property introduced and required by
either Party to glve effect to their obligatiéns under the Agreement owned in whole or in part by
or licensed to elther Party or thelr dffiliates‘priof to the Commencement Date or developed after
the Commencement Date othefwise pugsuant to the Agreement;

Business Day(s) means Mondays to Fridays between 07:30 and 16:00, excluding public holidays
as proclaimed In Sotith Africa;

Commencentent Date nieans [#], notwithstanding the signature date of the Agreement;

Confidéntial\Information means any Information or other data, whether in written, oral,
graphleor In“any other form such as In documents, papers, memoranda, correspondence,
natebooks! reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,

plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other

Party [Intentionally or unintentionally, or as a result of one Party permitting the representative of

the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which Is not In the public domain and Indudes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c) private and personal detalls of employees or dients of the dlsdt;slng Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any Information disclosed by elther Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating
to Its existing and planned future business activities; -
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2.7

2.8

2.9

2.10

211

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

a) information relating to the business activities, business relationships, products, services,
customers, dients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such Information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

)} technical and scientific Information, Know-How and trade secrets of a disclosing Party
Induding Inventions, applications and processes;

j)  Copyright works;
k) commerdial, financial and marketing Information;

)] data conceming architecture, demonstrations, tools and techniques, processes, machinery
and equipment of the disdosing Party;

m) plans, designs, concepts, drawings, functional andgstechinlcal™requirements and
specifications of the disclosing Party;

n) information concerning faults or defects In goods, équipment;“hardware or software or the
Incidence of such faults or defects; and

o) Information concerning the chargesy*Fegs‘and / or costs of the disdosing Party or its
authorised Subcontractors, orthelr methbds, practices or service performance levels
actually achieved;

Copyright means the right in expressions, procedures, methods of operations or mathematical
concepts, computer program Cedes, compilations of data or other material, literary works, musical
works, artistic woik€, sounthfecordings, broadcasts, program carrying signals, published editions,
photographic,Works, ‘@ dpematographic works of the copyright owner to do or to authorise the
doing of certalh acts specified in respect of the different categories of works;

Defaultsmeans any breach of the obligations of elther Party [including but not limited to
fundamental’ breach or breach of a fundamental term] or any Default, act, omission, negligence or
wfateiient of elther Party, its employees, agents or Subcontractors in oonnection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, Integrated, modified or provided by the Service Provider In relation
to the Services;

Designs mean reglstered Designs and/or Deslgn applications and will include the monopoly right
granted for the protection of an Independently created industrial design Including designs dictated
essentially by technical or functional considerations as well as topographles of integrated clrcults
and integrated clrcuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detalled in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Partles and In accordance with the provisions of the Agreement
from time to time; '
Foreground Intellectual Property means all Intellectual Property developed by efther Party
pursuant to the Agreement;

Page 4 of 22



2.13

2.14

2.15
2.16

2.17
2,18

2.19

2.20

2.21

2.22

2.23

24

2.25
2.26

2.27

Inteliectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

Know-How means all Confidentlal Information of whatever nature relating to the Intellectual
Property and Its explottation as well as all other Confidential Information generally relating to
Transnet’s field of technology, Including technical information, processing or manufacturing
techniques, Designs, spedfications, formulae, systems, processes, information concerning
materals and marketing and business Information in general;

Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Partles to the Agreement together with their subsidiaries, divisions,, business
units, successors-in-title and thelr assigns;

Party means either one of these Parties;

patents mean registered Patents and Patent applications, once the latter Have'proceeded to grant,
and Indludes a right granted for any Inventions, products or processes in‘all.fields 6f technology;
Permitted Purpose means any activity or process to be undertaken or Supervised by Personnel
or employees of one Party during the term of the Agteementy, for/which purpose authorised
disclosure of the other Party’s Confidential Informatidfverintellectual Property Is a prerequisite in
order to enable such activity or process to be accomplished;

Personnel means any partner, employeej agent) copsultant, independent assodiate or supplier,
Subcontractor and the staff of suchfSubcohtractor, or other authorised representative of elther
Party;

Purchase Order(s) meafiéoffical orders Issued by an operating division of Transnet to the
Service Provider for tie pravision of Services;

Service(s) méans [@], the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Order(s) Ih terms of the Agreement;

Serficeslevel Agreement or SLA means the processes, deliverables, key performance
Indicators 4fid performance standards relating to the Services to be provided by the Service
Provider; \

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, dlagrams, charts, reports, specifications, studles, inventions, software,
software development tools, methodologles, ideas, methods, processes, concepts and technlques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,
and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;
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2.28

2.29

2.30

2.31

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaklngi from those of another undertaking;

VAT means Value-Added Tax chargeable In terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service required by Transnet, inciuding
timeframes, Deliverable, Fees and costs for the supply of the Service to Transnet, which may be
appended to the Agreement from time to time.

INTERPRETATION

a1

3.2

3.3
34
35

Clause headings In the Agreement are Included for ease of reference @nly ahd dg pét form part of
the Agreement for the purposes of interpretation or for any othefpurpese. No provision shall be
construed against or interpreted to the disadvantage of either Party hereto by reason of such
Party having or being deemed to have structured or drafted such provision.

Any term, word, acronym or phrase used In thes&Greement, other than those defined under the
dause heading "Definitions” shall be givepsits, plaid English meaning, and those terms, words,
acronyms, and phrases used in the Agreeriient will be’interpreted in accordance with the generally
accepted meanings accorded thereta.

A reference to the singular Incorporates'@feference to the plural and vice versa.
A reference to natural persohs ingorporates a reference to legal persons and vice versa.
A reference to a,partiediar gender Incorporates a reference to the other gender.

NATURE AND'SCORE

4.1

4.2

4.3

44

4.5

ThéAgréemefit’ls an agreement under the terms and condltions of which the Service Provider will
aftange, fof the provision to Transnet of the Services which meet the requirements of Transnet,

the délivery of which Services Is controlled by means of Purchase Orders to be Issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as If it were
fully incorporated Into the body of the Agreement.

During the perlod of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), In accordance with procedures set out in clause 28 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen) Business Days, or
such other period as mutually agreed, whether the amendment Is acceptable.

Insofar as any term, provislon or condition in the Work Order(s) conflicts with a llke term,
provision or condition in the Agreement andfor a Purchase Order, or where the Agreement is
sllent on the matter, the term, provision or condition In thls Master Agreement shall prevall, unless
such term or provision or condition In this Master Agreement has been specifically revoked or
amended by mutual written agreement between the Parties.
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4.6

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out In the relevant schedule, save that
the Service Provider will not be liable under this clause if It Is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detalled in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES

51

5.2

Nothing In the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one
another for any purpose or in any form whatsoever.

Nelther Party shall be entitled to, or have the power or authority to enter Intp an agreément in the
name of the other; or glve any warranty, representation or undertaking on,the other's behalf; or
create any liability against the other or bind the other's credit_In_any way.or for any purpose
whatsoever.

WARRANTIES

6.1

6.2

6.3

The Setvice Provider wairants to Transhet that:

a) it has full capacity and authority tofenter into\and to perform the Agreement and that the
Agreement is executed by a dély authotised representatives of the Service Provider;

b) it will discharge its obligations, under the Agreement and any annexure, appendix or
schedule hereto witfi‘all due skill, care and dlligence;

()] it will be solély reSponsible for the payment of remuneration and assoclated benefits, If
any, of/ts Pefsonnel and for withholding and remitting Income tax for its Personnel in
confortande with any applicable laws and regulations;

d) it will\procure licences for Transnet In respect of all Third Party Material detailed in the
Wore Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as It may reasonably require for the purposes of back-
up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any clalm
for Infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform Its obligations under the Agreement In

accordance with the Service Levels as defined in the relevant schedule. Transnet may at Its

discretion audit compliance with the Service Levels, provided that any such audit Is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service

Provider falls to meet the Service Levels, Transnet may clalm appropriate service credits or Invoke

a retention of Fees as detalled In the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform In all material respects with the requirements set
out In the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but In any event within 30 [thlrty] days of notification by
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6.4

6.5

6.6

6.7

6.8

6.9,

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be pald by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider.

The Service Provider shall advise Transnet of the effects of any steps proposed by,Transnet
pursuant to clause 6.5 above, including but not limited to any cost implications or afydisruption
or delay In the performance of the Services. The Parties agree that any changeSig,the Services,
induding the charges for the Services or any timetables for delivery of the S&tyvices, willlbe agreed
in accordance with the change control procedure, as set out in clause 28 fAendment and
Change Control].

The Service Provider warrants that:

a) It has, using the most up-to-date software available, tested for [and deleted] all commonly
known viruses in the Materials and for allfiruses known by the Service Provider at the date
of the relevant Work Order; and

b) at the time of delivery to TraifSnet, the Materials do not contain any trojan horse, worm,
logic bomb, time bomb, back door, trap door, keys or other harmful components.

The Service Provider agrees,that, in the event that a virus Is found, It will at its own expense use

its best endeavours to @ssist Thafisnet in reducing the effect of the virus and, particularly In the

event that a virus‘causés losshof operational efficiency or loss of data, to assist Transnet to the

same extent o mitigate sdth losses and to restore Transnet to Its origlnal operating efficlency.

The Setvite, Provider’ undertakes to comply with South Africa’s general privacy protection in terms
of Secin 14 of the Bill of Rights In connection with the Agreement and shall procure that its
Personfel/Shall observe the provisions of Section 14 [as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that It has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the abllity of the Service Provider to comply
with Its obllgations under the Agreement wiil be reduced to the greatest extent possible, and that
the Service Provider shall ensure that It has appropriate, tested and documented recovery
arrangements In place.

In compliance with the National Rallway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capabllity of the proposed Subcontractor to comply with the specified rallway safety
requirements and/or regulations. The Service Provider andfor its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,
induding the coordination of such activities across all parts of Its organisation.
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TRANSNET’S OBLIGATIONS

7.1

7.2

7.3

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, indluding Information concerning Transnet's opetations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information It requires In
accordance with clause 7.1 above.

Subject to clause 13 [Service Provider’s Personnel], Transnet agrees to provide the Service
Provider or Its Personnel such access to and use of its facilities as Is necessary to allow the Service
Provider to perform Its obligations under the Agreement.

GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

8.2

The Service Provider shall:
a) respond promptly to all complaints and enquiries from Trapsnet;

b) inform Transhet Immediately of any dispute or.gomplaint arising in relation to the provision
of the Services;

c) conduct its business in a professlopél manner that will reflect positively upon the Service
Provider and the Service Providér's Services;

d) keep full records clearly Indigating Jall transactions concluded by the Service Provider
relating to the perfopmanke of the Services and keep such records for at least 5 [five] years
from the date of‘eachisuch transaction;

e) obtain, and ‘at.ll imes’ maintaln In full force and effect, any and all licences, permits and
the IiKe requiredyuinder applicable laws for the provision of the Services and the conduct of
thébusihessdand activities of the Service Provider;

f) ébserve and ensure compllance with all requirements and obligations as set out in the
[a5ur and related legislation of South Africa, indluding the Occupational Health and Safety
Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policdies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to lts Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, In addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any llabllity
and without prejudice to any claims which Transnet may have for damages against the
Service Provider.

The Service Provider acknowledges and agrees that It shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b)  communicate openly and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;
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o)

d)
e)

9)

h)

»

k)

m)

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with falrness and courtesy and respect for their human rights;

practice and promote its own internal poficles aimed at prohibiting and preventing unfalr
discrimination [as further referred to In clause 22 — Equaltty and Diversity];

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service Provider will advise Transnet of thedelay and
the reasons therefor and will keep Transnet informed of progress made fegarding the
enquiry;

when requested by Transnet, provide clear and accurate Informatian regarding the Service
Provider's own policies and procedures, excluding Know-HoWw=and, otfier Confidential
Information, except where a non-disclosure undertaking has ‘beén entered Into between
the Parties;

not allow a conflict of interest to develop betwéen,its own Interests [or the Interests of any
of Its other customers] and the interests 6f Transnet;

not acoept or offer, nor allow, induce Qr promote the acceptance or offering of any
gratulty, enticement, Incentivé or gift that' could reasonably be regarded as bribery or an
attempt to otherwise exert undlue Infilience over the redplent;

not mislead Transfiet, of its officers, employees and stakeholders, whether by act or
omission;

not othérwise act in an unethical manner or do anything which could reasonably be
expected todamage or tamish Transnet’s reputation or business image; and

immédiately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
which It becomes aware in connection with Transnet or the provision of Services.

FEES AND EXPENSES

9.1y In conslderation of the provision of the Services, Transnet will pay to the Service Provider the
Fees detalled in the relevant schedule or Work Order.

9.2 Transnet will not be involced for materials used In the provision of the Services save for those
materials [If any] set out In the Work Order and accepted by Transnet or In any relevant Work
Order [which will be invoiced to Transnet at cost].

9.3 Unless otherwise agreed In a schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses Incurred directly and solely in connection with the
provision of the Services, provided that all such expenses:

a)
b)
v
d)

are agreed by Transnet In advance;
are Incurred in accordance with Transnet’s standard travel and expenses policles;
are passed on to Transnet at cost with no administration fee; and

will only be reimbursed If supported by relevant recelpts.
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10

i1

12

9.4

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and Incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a
separate item.

INVOICING AND PAYMENT

10.1

10.2

10.3

104

10.5.

Transnet shall pay the Service Provider the amounts stipulated In the relevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon recelpt of a valid and undisputed
Tax Involce together with the supporting documentation as specified In the Work Order appended
hereto, once the undisputed Tax Invoices, or such portion of the Tax Involces\which are
undisputed become due and payable to the Service Provider for the provision of the Services, In
terms of clause 10.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAThwhich il be payable
at the applicable rate.

Unless otherwise provided for in the Work Order(s) appendedjto the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment agalnst such month-end
statement shall be made by Transnet within 30 Jifiifty] days after date of receipt by Transnet of
the statement together with all undisputed TaxJInvoices and supporting documentation.

Where the payment of any Tax Involcggoriany part thereof which Is not In dispute, Is not made in
aooordanoe with this dause 10, the Service Provider shall be entitied to charge Interest on the
outstandlng amount, at The Standard Banlfof South Africa’s prime rate of Interest In force, for the
period from the due date of\payment until the outstanding amount Is pald.

FEE ADJUSTMENTS

11.1

Fees for Services fendéred In terms of the Agreement shall be subject to revlew as indicated in
the Work Ofdel(s) annexed hereto from time to time.

11,2 #No less thap 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence

nua

\négotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fall to reach an agreement on Fees for the successive
period, eithes Party shall be entitled to submit this matter to dispute resolution In accordance with
dause 25 of this Master Agreement [Dispute Resolution).

INTELLECTUAL PROPERTY RIGHTS

12.1

Title to Confidential Information

a) Transnet will retain all right, tile and Interest in and to Its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
clalm of any nature in and to the Confidential Information and Background Intellectual
Property that Is proprietary to Transnet. For the avoldance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Service Provider.

b)  Transnet shall grant to the Service Provider an Irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.
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12,2

12.3

S

d)

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This ficence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commerdially exploiting the Foreground Intellectual Property, to the extent
that such access is required.

Title to Intellectual Property

a)

b)

@

e)

Al right, title and Interest In and to Foreground Intellectual Property prepared, concelved
or developed by the Service Provider, its researchers, agents and employees shall vest in
Transnet and the Service Provider acknowledges that It has no clalm of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at*any time during
or after the termination or cancellation of the Agreement dispute the Vvalidity or
enforceabllity of such Foreground Intellectual Property, or cause to\bé\dohe any act or
anything contesting or in any way impalring or tending togdfipair apy part of that right, title
and Interest to any of the Foreground Intellectual Propetty and shall not counsel or assist
any person to do so.

Transnet shall be entitled to seek protection)in respect of the Foreground Intellectual
Property anywhere In the world as j#"shaliNdécide in its own absolute discretion and the
Service Provider shall reasonablysasslst Transnet in attaining and maintalning protection of
the Foreground Intellectual Pigperty.

Where the Foreground ‘Intellectudl Property was created by the Service Provider or Its
researchers, agents andhemployees and where Transnet elects not to exercise its option to
seek protectiongor @ecides to discontinue the finandal support of the prosecution or
maintefiance of any” such protection, Transnet shall notify the Setvice Provider who shall
have the right of first refusal to file or continue prosecution of malntain any such
applicdtions and to maintain any protection Issuing on the Foreground Intellectual
’No consideration shall be pald by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable In terms of the Agreement. The Service Provider undertakes to
sign all documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contalned in the Agreement andj/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new Inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoverles. The
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12

124

12.5

Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
andfor modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection
of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential

Information belonging to Transnet whether or not such party Is aware of such Confldential

Information, and shall promptly notify Transnet of the information If it becomes aware of any

party so acting, and shall provide Transnet the Information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party fromyso,acting.

Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet In writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Tradey,Marksyor any act of
Infringement, unfalr competition or passing off Involving ‘the\Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own option, to proceed agalnst any,party Infringing its Intellectual Property.

b) It shall be within the sole and absolute dis€retion of Transnet to determine what steps shall
be taken against the infringer and th€ Sehyice Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatevepffieasure Indluding legal action to bring any infringement of
lllegal use to an end.

(9] The Service Provider shall cooperete to provide Transnet promptly with all relevant
ascertalnable faéts.

d) If proceedingssére commenced by Transnet alone, Transnet shall be responsible for all
experises \but ‘shéll be entitied to all damages or other awards arising out of such
sproceedingse”If proceedings are commenced by both Partles, both Parties will be
sésponsible for the expenses and both Parties shall be entitled to damages or other awards
arsing out of proceedings.

SERVICE PROVIDER'S PERSONNEL

13.1

13.2

13.3

The Service Provider's Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the
degree of supervision that may be exerclsed over the Personnel by Transnet,

The Service Provider warrants that all its Personnel will be entitled to work In South Africa or any
other country in which the Services are to be performed.

The Service Provider will ensure that Its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements). The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in
accordance with these requirements.
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134

13.5

Transnet reserves the right to refuse to admit or to remove from any premises occupled by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentlality or security or
whose presence would be In breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable excluslon of any such individual from such premises shall not relleve the Service
Provider from the performance of Its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
personnel Is necessary, or If Transnet advises that any such Personnel asslgned are In any respect
unsatisfactory, including where any such Personnel are, or are expected to be or‘have been
absent for any period, then the Service Provider will promptly supply a replacement of equivalent
calibre and experience, and any such replacement shall be approved by Transnet prior to
commencing provision of the Services, such approval not to be unreasonabljywithheld or delayed.

14 LIMITATION OF LIABILITY

14.1

14.2

14.3

144

14.5

14.6

Neither Party exdludes or limits liability to the other Party for:
a) death or personal Injury due to negligence; or
b) fraud.

The Service Provider shall indemnify and Keep Transnet Indemnified from and against liability for
damage to any Transnet property [Whether tafigible or intangible] or any other loss, costs or
damage suffered by Transnet to the extefit that it results from any act of or omission by the
Service Provider or its Personfiel In connection with the Agreement. The Service Provider's liabllity
arising out of this dause 14,2 shall be limited to a maximum amount payable In respect of any
one oocurrencélor a'seriegrof related oocurrences In a single calendar year, such amount to be
agreed in wrtting bythe Parties.

Subjéct alwaysito dauses 14.1 and 14.2 above, the llabllity of elther the Service Provider or
Transnet untier or in connection with the Agreement, whether for negligence, misrepresentation,
bfeetwof contract or otherwise, for direct loss or damage arising out of each Default or series of
relsted Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Defaul(s) relates.

Subject to clause 14.1 above, and except as provided in dauses 14,2 and 14.3 above, in no event
shall elther Party be liable to the other for Indirect or consequentlal loss or damage or Including
indirect or consequential loss of profits, business, revenue, goodwlll or anticipated savings of an
Indirect nature or loss or damage incurred by the other Party as a result of third party clalms.

If for any reason the exclusion of llability in clause 14.4 above is vold or unenforceable, either
Party’s total llabllity for all loss or damage under the Agreement shall be as provided in clause
14,3 above.

Nothing In this clause 14 shall be taken as limiting the liability of the Service Provider In respect of
dause 12 [Intellectual Property Rightsjor clause 16 [Confidentiality].
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15

16

INSURANCES

15.1 Without limiting the lability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all tisks for which It is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure Its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

15.2 The Service Provider shall arrange Insurance with reputable insurers and will produce to Transnet
evidence of the existence of the polides on an annual basis within 30 [thirty] days after date of
policy renewals.

15.3 Subject to dause 15.4 below, if the Service Provider fails to effect adequate instifance under this
dause 15, it shall notify Transnet In writing as soon as it becomes awareyof the reduction or
inadequate cover and Transnet may arrange or purchase such Insufénce.\The,Service Provider
shall promptly relmburse Transnet for any premiums paid providedtsuch instrance protects the
Service Provider’s liabllity. Transnet assumes no responsibllity fer such Insurance being adequate
to protect all of the Service Provider’s liability.

15.4 In the event that the Service Provider receivesgwritten notice from Hts insurers advising of the
termination of Its insurance cover referred 6" Titglatie 15.1 above or If the Insurance ceases to be
avallable upon commerclally reasonable ‘terms, the Service Provider shall immediately notify
Transnet In writing of such termigation and/or unavallability, whereafter elther the Service
Provider or Transnet may terminate theé"Agreement on glving the other Party not less than 30
[thirty] days prior written natice o that effect.

CONFIDENTIALITY.
16.1 The Partles hereby'undertake the following, with regard to Confidential Information:

a) not to'divulge or disclose to any person whomsoever In any form or manner whatsoever,
elthet directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so In accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, In which event the Party concemned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate rellef or the Instituting of a defenslve action to protect the Confidential
Information concemed;

b) not to use, explolt, permit the use of, directly or Indirectty, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which It is disclosed or
otherwise than In strict compliance with the provisions In the Agreement;

c) not to make any notes, sketches; drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such coples shall be regarded as Confidential Information;
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16.2

d) not to de-complle, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the
performance of Its obligations pursuant to the Agreement;

e) not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises In safeguarding its own competitive, sensitive or Confldential Information;

f) Confidential Information disclosed by elther Party to the other or by either Party to any
other party used by such Party In the performance of the Agreement, shall be deatt with as
*restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties‘concermed
and stipulated in writing for such Information in such cases;

g) the Parties shall not make or pemmit to be made by any other person subject to thelr
control, any public statements or issue press releases or disclése,Confidential Information
with regard to any matter related to the Agreement, unléSs Wiitten authorisation to do so
has first been obtained from the Party first disclosing such Information;

h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualifi€d employées or consultants of the Party who are
required in the course of their duti®o Vfecelve the Confidential Information for the
Permitted Purpose provided that*the employee or consultant concemed has a legitimate
interest thereln, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure Is subject and the Party shall
ensure suchfemployées,or consultants honour such obligations;

)] each Party, shall nofify the other Party of the name of each person or entity to whom any
Gopfidential Iformation has been disclosed as soon as practicable after such disclosure;

b)) gach Party shall ensure that any person or entity to which it discloses Confldential
Inféfmation shall observe and perform all of the covenants the Party has accepted in the
Agreement as If such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

k) ° each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information In this clause 16 shall not apply

where:

a) a Party can demonstrate that such information Is already in the public domaln or becomes
avallable to the public through no breach of the Agreement by that Party, or its Personnel;
or

b) was rightfully in a Party’s possession prior to recelpt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or

) can be proved to have been rightfully recelved by a Party from a third party without a
breach of a duty or obligation of confidentiality; or
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is

d) s Independently developed by a Party as proven by its written records.

16.3 This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate Identity equipment Including dyes, blocks, labels,
advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fall or neglect to execute the work or to deliver any portion of the Service, as
requi;-ed by the terms of the Agreement or Work Order, Transnet may cancel the Agreement,or Work
Order In so far as It relates to the unexecuted work or rejected portion of the Service, and, Ifi sich event,
the provision of any remaining commitment shall remain subject In all respects to these conditions.

TERM AND TERMINATION

18.1 Notwithstanding the date of signature hereof, the Commencenient Datef the Agreement Is [®]
and the duration shall be for a [®] [[®]] year period, expifing on [e], unless:

a) the Agreement is terminated by elther Partysin,accoidance with the provisions incorporated
hereln or In any schedules or annexures appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement Is extended at Transniet’s option for a further perde to be agreed by the
Partles.

18.2 Either Party may termipate'the Agreement forthwith by notice In writing to the other Party where
the other Party ha& committéd a material Defautt and, where such Default Is capable of remedy,
has falled tosfémedy suchyDefault within 30 [thirty] days of recelving notice specifying the Default
and requlringiits rémedy.

18.3 Eitfier Party may terminate the Agreement forthwith by notice In writing to the other Party when
the othersParty is unable to pay Its debts as they fall due or commits any act or omisslon which
dvolld’be an act of Insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended
from time to time], or If any action, application or proceeding Is made with regard to It for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissolution;

c) the appointment of a liquidator, trustee, receiver, administrative recelver or similar offlcer;
or

d) any similar action, application or proceeding In any jurisdiction to which it is subject.

184 Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affalrs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.

18.5 Transnet may cancel any schedule or Work Order hereto at any time on glving the Service
Provider 30 [thirty] days' written notlce.
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18.6

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

19.5

19'6

19.7

Termination in accordance with dause 18 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to efther Party and all
provisions which are to survive the Agreement or Impliedly do so shall remaln In force and In
effect.

On termination of the Agreement or 2 Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will Immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, In the event of termination of a Work Order;qslich as is
relevant to that Work Order] which may be In the possession of, or under the control of the
Service Provider, and certify to Transnet In writing that this has been done.

To the extent that any of the Deliverables and property referred to In clause¥19.2%above are in
electronic form and contalned on non-detachable storage devicesgthe, ServiceBrovider will provide
Transnet with unencrypted coples of the same on magnetic media and will imetrievably destroy
and delete copies so held.

In the event that the Agreement Is terminated by"the Senvice Provider under dause 18.2 [Term
and Termination], or in the event that a WorkeQrtlerfis terminated by Transnet under clause 18.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apportioned on a pvo rata basis] relating to thesvork undertaken by the Service Provider up until
the date of such termination. Transnetwll@lso pay the costs of any goods and materials ordered
by the Service Provider in Telatiop to the such work for which the Service Provider has paid or Is
legally obliged to pay, in which case, on delivery of such goods or materials, the Service Provider
will promptly deflveRgtich goods and materials to Transnet or as it may direct.

The proyisions of ‘elauses 1 [Defintions], 6 [Warranties], 12 [Intellectual Property Rights], 14
[Liaifation “of \Lability], 16 [Confidentiaitty], 19 [Consequence of Termination], 25 [Dispute
Resollition]and 29 [Governing Law] shall survive termination or explry of the Agreement.

if efther Party [the Defaulting Party] commits a material breach of the Agreement and falls to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, In addition to any other rights and remedies
that it may have In terms of the Agreement, to terminate the Agreement forthwith without any
liabllity and without prejudice to any daims which the Aggrieved Party may have for damages
against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b) elther Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or

) elther Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default In the payment of its liabllities generally, or commit any act or omission
which would be an act of Insolvency In terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];
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then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any Interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that It shall not unreasonably withhold or delay
fts consent to such assignment or novation and that it shall only be entitled to recover from Transnet any
reasonable legal costs incurred by It as a direct result of such assignment or novation.

FORCE MAJEURE

21.1 Neither Party shall have any claim against the other Party arising from any failure oridelay In the
performance of any obligation of either Party under the Agreement calised\by an act of force
majeure such as acts of God, fire, flood, war, strike, lockout, Industrial, dispute, government
action, laws or regulations, riots, terrorism or civil disturbance, defaults, ‘delays or discontinuance
on the part of independent contractors, suppliers, or other circumstafices or factors beyond the
reasonable controf of elther Party, and to the extent-hat the performance of obligations of elther
Party hereunder Is delayed by virtue of the gdforegoing,Nany period stipulated for any such
performance shall be reasonably extended,

21.2 Each Party will take all reasonable stéps byywhatever lawful means that are avallable, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement,In 8rder to accommodate the new circumstances caused by the act of
force majeure. 1f a Party, falls tojagree to such modifications proposed by the other Party within
90 [ninety] days of thesact offorce mafeure first occurring, elther Party may thereafter terminate
the Agreemeft with immediate notice.

EQUALITYYAND DIVERSITY

22.1”The Senvice’Provider will not victimise, harass or discriminate against any employee of elther Party
16 theagreement or any applicant for employment with either Party to the Agreement due to their
genhder, race, disabllity, age, religlous bellef, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recrultment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

22.2 Both Parties to the Agreement undertake that they will not, and shall procure that Its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any
amendments and re-enactments thereof.

NON-WAIVER

23.1 Fallure or neglect by elther Party, at any time, to enforce any of the provisions of the Agreement,
shall not, In any manner, be construed to be a walver of any of that Party's rights in that regard
and in terms of the Agreement.

232 Such fallure or neglect shall not, In any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.
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PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, lllegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected
thereby.

DISPUTE RESOLUTION

25.1 Should any dispute of whatsoever nature arise between the Partles concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

25,2 If the dispute has not beenresolved by such négotiation, elither of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings s \e held In
Johannesburg.

25.3 Such dispute shall be finally resolved in accordance with the rules of by an arbitrator or
arbitrators appolnted by AFSA. N

254 This dause constitutes an imevocable consent by the Parties t ings In terms hereof,
and nelther of the Partles shall be entitled to withdraw from th ns of this clause or claim
at any such proceedings that It is not bound by this 5.

25.5 This clause 25 Is severable from the rest of thes en shall remaln in effect even If the
Agreement Is terminated for any reason.

25.6 This dlause 25 shall not preclude el seeking urgent relief in @ court of appropriate
jurisdiction, where grounds for urge’@

ADDRESSES FOR NOTICES

26.1 The Partles to th menb select the physical addresses and facsimlle numbers, as detailed

addresses for giving or sending any notice provided for or required
nt, provided that efther Party shall be entitied to substitute such other

For legal notices: [®]
Fax No. [e]
Attention: Legal Counsel
(i)  For commercial matters: [e]
Fax No. [#]
Attention: [e]
b) The Service Provider

()] For legal notices: [e]
Fax No. [®]
Attention: [e]
()  For commercial matters: [®]
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Fax No. [®]

Attention: [e]

26.2 Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.

26.3 Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or
b) If posted by prepald registered post, 10 [ten] days after the date of posting thereof; or
c) if faxed, on the date and time of sending of such fax, as evldenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepald registered past on the

date of dispatch of such fax, or, should no postal fadlities be avallable on that date, on the
next Buslness Day.

WHOLE AND ONLY AGREEMENT

27.1 The Parties hereby confirm that the Agreement constitutes the“whale and only agreement
between them with regard to the subject matter of the Agreement.

27.2 The Parties hereby confirm that the Agreement replages all other agreements which exist or may
have existed In any form whatever between thenf, with regagd to the subject matter dealt with in
the Agreement, including any annexuresg/@ppendices, schedules or Work Order(s) appended
hereto.

AMENDMENT AND CHANGE CONTROL

28.1 Any requirement for an,amendment or change to the Agreement or to a Work Order shall only be
valid if It Is In writiig,.signed by both Parties and added to the Agreement as an addendum
hereto.

28.2 In the event the Paities cannot agree upon changes, the Parties shall in good falth seek to agree
any¢Propesed'ehianges using the dispute resolution procedures In clause 25 [Dispute Resolution).

GOVERNING MW
¥he/Agréement Is exclusively govemned by and construed in accordance with the laws of the Republic of
Sotith Africa and Is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1 Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
Indude references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under i, provided that In the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of elther Party, the Parties will negotiate In
good falth to agree such amendments to the Agreefnent as may be appropriate In the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warranties, or other terms and conditions, elther Party may seek to have the matter determined in
accordance with clause 25 [Dispute Resolution] above,
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30 COUNTERPARTS
The Agreement may be sighed In any number of counterparts, all of which taken together shall constitute
onie and the same Instrument. Either Party may enter Into the Agreement by signing any such
counterpart.
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