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Transnet Request for Quotation No CRAC-GMR 16538 'r

TRANSNET FREIGHT RAIL, a'l division of
TRANSNET SOC LTD

Registration Number 1990/000900/30
[hereinafter referred to as Transnet]

REQUEST FOR QUOTATION [RFQ]

!\‘ '
No CRAC-GMR 16538 - O
0 *

CLEANING + GARDEN AND W OL SERVICES AT GERMISTON TRANSNET
DEPOTS FOR A PERIOD OF TRVEN' OUR (24) MONTHS

FOR DELIVERY % GERMISTON DEPOT
ISSUE D :X

11 FEBRUARY 2015

B ITE MEETING: 19 FEBRUARY 2015
C/N KESWICK & STORER, GERMISTON
-~ 09:H00 AM
& OSING DATE: 03 MARCH 2015
CLOSING TIME: 09:00 AM
OPTION DATE: 02 JUNE 2015

FOR DIRECTIONS TO SITE AND OTHER RELATED MATTERS CONTACT: THEMBI
PHAKATHI 011 773 5798 OR
MOBILE 083 268 8980
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Section 1
NOTICE TO'BIDDERS

Quotations which must be completed as indicat_ed in Section 2 of this RFQ are to be submitted as follows:

METHOD: [hand, post and/or courier] .
CLOSING VENUE: The Secretary, Transnet Acquisition Council, Ground Floor, Tender
Box, Inyanda House 1, 21 Wellington Road, Parktown
Johannésburg, 2001° ' ’ '

*\
1 Responses to RFQ '

Respon'ses to this RFQ [Quotations] must not include docume Wnce’ relating. to any other

quotation or proposal. Any additional conditions must be embod mpanying letter.

2 Broad-Based Black Economic Empowerment [B-BBEO
Transnet fully endorses and supports the GOVE% Broad-Based Black Economic Empowerment

Programme and it would therefore prefer to ineswith local business enterprises who share these
same values. Transnet will accordingly a 2 Wreference” to companies who provide a valid B-BBEE
Verification Certificate. All procureme : ns will be evaluated accordingly.

1.1

Pro will be evaluated on price which will be allocated 80 or 90 points and preference

high will be allocated 20 or 10 points, dependent on the value of the Services.

o e 80/20 preference point system applies where the acquisition of the Services will be less
than R1 000 000.00.

o If the 80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,
the RFQ will be cancelled.

o The 90/10 preference point system applies where acquisition of the Goods or Services will
exceed R1 000 000.00

o If the 90/10 preference point system is stipulated and all Bids received are equal to or below
R1 000 000.00, the RFQ will be cancelled.

+ In this RFQ, Transnet will apply 90/10 preference point system prescribed in the
PPPFA.

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011,
as from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

Respondent’s Signature Date & Company Stamp
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Verification Agencies accredited by the South African National Accreditation System
[SANAS]; of . <. Y
y Reglstered Audltors approved by the Independent Regulatory Board of Auditors [IRBA], in,
accordance with the approval granted by the Department of Trade and Industry

| I,Enterprlses will be rated by such agencnes based on the followmg
‘a) Large Enterprises [i.e. annual turnover greater than R35 million]:
. Rating level based_= on a!l seven elements of the B-BBEE scoreoard
| ’b)‘ 'Qualifyirig Smalfir,llint_e'rj)ri.s'es = QSE [i.e. a‘nnu/al't'ur'nover' between R5 million and
R35 million]:

e Rating based on any four of the elements of the B- BBEE scorecard!

‘ c) Exempted MICI‘O Enterprises EME [i.e. annual turnoyer Iess nR5 milllon]

" In accordance wnth B-BBEE Codes of Good Practice [State |on 4], any enterpnse with
an annual total revenue of R 5 million or less qualifi e

o  Automatic ratmg of B-BBEE Level 4 lrrespectlve o g ownership
e  Black ownership greater than 50% or Black &omen ownershlp greater than 50% automatically

qualify as B-BBEE Level 3
Sufficient evidence to qualify as an EMEQS

from an auditor or accounting o @ 3

SANAS. The certificate must goonfi e company’s turnover, black ownership / black female
ownershlp, B-BBEE statu Ievel |d|ty date.

be a cettificate (which may be in the form of a letter)
rtificate from a Verification Agency accredited by

Respondents are reqi fum/sh proof of the above to T/ansnet [ie a va//d detailed scorecard
as stipulated a of Large Enterprises and QSEs, or a valid certificate in respect of
EMEs].

Transnet Will ngly allocate a maximum of 10 [ten] points in accordance with the 90/10
prej#re int system prescribed in the Preferential Procurement Policy Framework Act (PPPFA),

A of 2000 and its Regulations to the Respondent’s final score based on an entity’s B-BBEE
d rating. [Refer Annexure A- B-BBEE Preference Points Claim Form for further

is].
& Q
S N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this RFP, will
result in a score of zero being allocated for B-BBEE.

[Refer clause 21 below for Returnable Documents required]

3 Communication

a) Respondents are warned that a response will be liable for disqualification should any attempt be
made by a Respondent either directly or indirectly to canvass any officer(s) or employee of
Transnet in respect of this RFQ between the closing date and the date of the award of the
business.

Respondent’s Signature Date & Company Stamp
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b) A Respondent may, however, before the closing date and time, direct any written enquiries ‘
. relating to the RFQ to the' following Transnet employee: ‘

A
|

Name: . EIijahMépana‘- L. o o b Mo

1

Telephone: = 011 584 1143

Ema‘ii: Elijah.ménana@transnet.net' |
Respondents may also, at any time after the closing date of the RFQ, communicate with the Secretariat
of the Transnet Acquisition Council on any matter relating-to its RFQ response:

' .
¢

'Name: Telephone 011544 9486

Facsimile . 0117749760 . \\

Email Prudence.Nkabinde@transnet.net
Quotations are requested'from interested Respondents to: éupply bove-mentioned requirement to
TRANSNET FREIGHT RAIL. o - o N

On or after 11/02/2015 the RFQ documents may be inspecyfd 8 are obtainable from the office of

TRANSNET Freight Rail Tender Advice Centre, Ground Floor, & 1, 21 Wellington Road, and Parktown.
For specific queries, please contact the TFR re tive®elow.

Name: Anthonie Erasmus or Morris Mhlon

Telephone: 011 584 9230 or 011 584 QJ

4 Tax Clearance

The Respondent’s ingh and®alid Tax Clearance Certificate must accompany the Quotation. Note that
no business sh, a d to any Respondent whose tax matters have not been declared by SARS to
be in order,
5 VA e%:’ n
" registration number must be stated here: [if applicable].

<

al Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national
and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

8 Pricing

All prices must be quoted in South African Rand on a fixed price basis, excluding VAT.

9 Prices Subject to Confirmation

Prices quoted which are subject to confirmation will not be considered.

Respondent’s Signature Date & Company Stamp
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10 Negotiations

' Transnet reserves the Fight to-undertake post-tender- negotiations' with selected Respondents or ‘any -
number of short-listed Respondents. o1 P

it
I .

11 Binding Offer
Any Quotation furnished pursuant to this Request shall be déemed to be an offer. Any exceptions to this
statement must be clearly and speciﬁéally indicated.

12 ' Disclaimers
Transnet is not committed to any course of action as a result of its issuance
of a Quotation in response to it. Please note that Transnet reserves the right
) =modify the RFQ’s gqods / service(s) and‘ request Respondents tQEe-bid 0

. e . reject any Quotation which does not conform to instructions af{sPgififations which are detailed

‘hs RFQ and/or its receipt

ny changes;

herein;
e  disqualify Quotations submitted after the stated sub
o.  not necessarily ‘accept the lowest priced Quotatign; .°
. reject all Quotations, if it so decides;

e place an order in connection with this Q -@ bn at Any time after the RFQ’s closing date;
service/s which are reflected in the scope of this RFQ;

o -split the award of the order/s
® make no award at all.

Transnet reserves the righ ard business to the highest scoring bidder/s unless objective criteria
justify the award to der.

13 Transnet'ss im€grity pact
Transnet’ % ct requires a commitment from suppliers and Transnet that they will not engage in
any a@ udulent practices, anti-competitive practices; and act in bad faith towards each other.
eg act also serves to communicate Transnet’s Gift Policy as well as the remedies available to

’Qet where a Respondent contravenes any provision of the Integrity Pact.
S

Respondents are required to familiarise themselves with the contents of the Integrity Pact which is
available on the Transnet Internet site [www.transnet.net/Tenders/Pages/default.aspx] or on request.
Furthermore, Respondents are required to certify that they have acquainted themselves with all the
documentation comprising the Transnet Integrity Pact and that they fully comply with all the terms and
conditions stipulated in the Transnet Supplier Integrity Pact as follows:

Respondent’s Signature Date & Company Stamp
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Should a Respondent need to declare previous transgressions or a serious breach of law in the preceding
5 years as required by:Annexure A to the Integrity Pact, such. declaration must accompany the
Respondent’s bid submission.

14 Respondent’s Samples

Respondents are required to submit samples of the Goods tendered for by it only in cases where
Transnet has specifically requested samples. The sample(s) must be endorsed with the RFQ number and
description and forwarded on or before the deadline date to the following addressee:

\!

osing a Supplier/Service

................

15 Evaluation Criteria Cleaning Services

Transnet will utilise the following criteria [not necessarily in this ogder] in

Provider, if so required:

'ggii:éﬁpn]'(:riteﬁa [Explanation - -

Stage 1 Completeness of response and retuly

Administrative e  Provide Health, Risk 2hd Safety plan - Essential

responsiveness e A valid lette GoM¥ Standing i.r.o Compensation for Occupational

Act 130 of 1995 - Essential

Stage 2 n failure to meet requirement will lead to disqualification

iance to specification — in line with the scope of work and the schedule of

Functionality

Threshold 1 ompletion of SHE management questionnaire

Tenderers who fail to meet the set threshold will not be considered for

further evaluation

\\ tage 3 e  Pricing and price basis [firm] - whilst not the sole factor for consideration,
Price and BBBEE competitive pricing and overall level of unconditional discounts! will be critical
Final weighted e  B-BBEE status of company - Preference points will be awarded to a bidder for
evaluation based attaining the B-BBEE status level of contribution in accordance with the table
on 80/20 Price & indicated in Annexure A.

Preference point

! Only unconditional discounts will be taken into account during evaluation. A discount which has been offered

conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is
effected.

Respondent’s Signature Date & Company Stamp
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16 Evaluation Criteria

Garden and weed control services

Transnet will utilise the following criteria [not necessarily in this order] in choosing a' Supplier/Service

Provider, if so required:

i 1 5 0 )

Criterion/Criteria.

Explanation _ -

Stage 1
Administrative

responsiveness

Completeness of response and returnable documents - Essential
e Provide Health, Risk and Safety plan

e A valid letter of a Good Standing i.r.o Compensation for Occupational
Injuries and Dieses Act 130 of 1995 '

. &  Statutory minimum Labourers wage / salary ‘andatory

Stage 2 Phase 1

Substantive
responsiveness
(Mandatory)

Prequalification criteria, if any, met and whether the Bid

q @ d Ner specification given.

ent operators training certificates (Brush cutters)

materially complies with the

Prequalification criteria:
1 Provide proof of garden

2. Provide a list of Pla uipment (Garden maintenance tools)

Stage 2 Phase 2

Mandatory@@eet requirement will lead to disqualification

aluation based
oh 80/20 Price &
Preference point

Functionality ;.ugr?tTp"san to spcification — in line with the scope of work and the schedule of

Threshold 100% | ion of SHE management questionnaire

Minimum 100 n rs who fails to meet the set threshold will not be considered for

points er evaluation

Stag e Pricing and price basis [firm] - whilst not the sole factor for consideration,

B n E competitive pricing and overall level of unconditional discounts? will be critical
ghted » B-BBEE status of company - Preference points will be awarded to a bidder for

attaining the B-BBEE status level of contribution in accordance with the table
indicated in Annexure A.

B-BBEE status of company

2 Only unconditional discounts will be taken into account during evaluation. A discount which has been offered

conditionally will, despite not being taken into account for evaluation purposes, be implemented when payment is

effected,

Respondent’s Signature

Date & Company Stamp



Transnet l}equest for Quptation No CRAC-GMR 16538

Page 8 of 87
_/ ) / P il ‘ K i WU ) Ji ' /

Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution

in‘'accordance with the table below: ... - - - S =1, . "n P

B-BBEE Status Level Number of points '
- of Contributor (90/10 system)

1. Ty 10

RN AU DAlWN
Ol=IN W &Aoo O

INon-oompliant, | k '

. contributor - @ .
17 - Validity Period , : : . O 4

Transnet desires a validity period of 90 [ninety] d%tﬁe closing date of this RFQ.

This RFQ i valid untl Q
18 Banking Details : O

BANK:
BRANCH NAME / CODE;
ACCOUNT HOLDER:
ACCOUNT NUMBER:

19 Company Re N
Registratj r of company / C.C.

Registe ame of company / C.C.

20 ure of Prices Quoted
\\ spondents must indicate here whether Transnet may disclose their quoted prices and conditions to
other Respondents:
YES NO

21 Returnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables
below.

a) Respondents are required to submit with their Quotations the Returnable Documents, as detailed
below.

Failure to provide all these Returnable Documents at the Closing Date and time of this
RFQ may result in a Respondent’s disqualification. Respondents are therefore urged to
ensure that all these Documents are returned with their Quotations.

Respondent’s Signature Date & Company Stamp
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All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the
ol ¥ - Respondent Please conﬁrm submlssmn of these 'Returnable Documents by so |nd|cat|ng [Yes or No]

mthetablebelow S L : LI I ‘ T

i IS i B : . ' (o Y
. l : ‘ ol

SEC'I'ION 1: Notlce to Bldders

-j , Valld and’ original - B-BBEE Verifi catlon Certifi cate or certif” ed: copy thereof
[Large Enterprises and QSEs] ,
Note: failure to provide a valid B-BBEE Verification Oertlf cate at Iﬁ\losmg
date and time of the RFQ will . result in an automatic score Of zero for
preference

- Valid and original B- BBEE certificate/sworn affidavit ot y thereof
from' auditor, aooountmg officer or SANAS accredlt : &

[EMEs]

Note: failure to provide a valid B-BBEE Verificatio u% icte at the closing
date and time of the RFQ will result in an auto Ecore of zero being
allocated for preference ‘

- In the case of Joint Ventures, a cop th int Venture Agreement or
written confirmation of the intention to &gtgY into a Joint Venture Agreement

- Original valid Tax Clearance Cer@§ [nsortia / Joint Ventures must
for each party]

SECTION 2 : Quotation Form
SECTION 3: Vendor Applicatio

o A valid letter of a Good Standing i.r.o Compensation for Occupational Injuries
and Dieses Act 130 of 1995

~ Yol Accounting! Offic

ANNEXURE A — B-BBEE Preference Points Claim Form

b) In addition to the requirements of paragraph a) above, Respondents are further requested to submit with

their Proposals the following additional documents as detailed below.

Please confirm submission of these additional documents by so indicating [Yes or No] in the table below:

Respondent’s Signature Date & Company Stamp
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Information Session

RFQ SITE MEETING

Respondent’s Signature Date & Company Stamp
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A COMPULSORY INFORMATION MEETING WILL BE HELD AT THE FOLLOWING VENUE:

)} Ve [ [ '
Coma ¢ C oo kR

Venue "' : C/N KESWICK & STORER ROAD, GERMISTON
Time : 09:HOO AM
Date : 19 February 2015

The site meeting is cofrpulsory arid companies not attending will be overlooked during the tender
awarding process. S : - ,

* ATTENDANCE CERTIFICATE ; * '.
. ThiS IS 10 CEMITY thAL..uu.uuressaseieesisiesessssnsssssssmssesssessngesonsesss V !

Representative/s‘ 6f

Has/have today attended the Tender briefing in reshe proposed:

TRANSNET'S REPRESENTATIVE ERER’S REPRESENTATIVE

DATE: ....covvvrennee eereseesnreeasnennen < .

Respondent’s Signature Date & Company Stamp
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Section 2

QUOTATION FORM

IWe . i ey BT )
hereby offer to supply the goods/serv;ces at the prlces quoted in the Pnce Schedule beIow, in accordance

wrth the condltlons related thereto.

I/We agree to be bound by those terms and conditions in:
. the Standard Terms and Conditions for the Supply of Gobds or Services to Transnet [avallable on
request], and ‘ ' \
e any other standard or special conditions mentioned and/or embodied in wueﬁ for Quotation.

WUS, this Quotatlon [and if
]; together W|th Transnet'

I/We further agree that |f after I/we have been n tnf of the acceptance of my/our Quootation, I/we fail
to deliver the said goods/service/s within the -tlme quoted, Transnet may, without prejudice
oeI the order and recover from me/us any expenses
‘ s and/or having to accept any less favourable offer.

1/We accept that unIess Transnet should otherwise deC|de and SO

any, its cavering Ietter and any subsequent exchange of
acceptance thereof shall constitute a binding contract betw,

to any other legal remedy which it may j

incurred by Transnet in calling for Qu

Prloe Schedule

I/We quote as follows for s required, on a “delivered nominated destnnatlon” basis, excludlng
VAT: Cleaning + gayfie weed control services at Germiston Transnet Depots

GARDEN AND WEED CONTROL SERVICES AT
GERMISTON TRANSNET DEPOT FOR A PERIOD OF 24
MONTHS

TOTAL AMOUNT EXCLUDING VAT

Delivery Lead-Time from date of purchase order : [days/weeks]

Notes to Pricing:

a) All Prices must be quoted in South African Rand, exclusive of VAT

Respondent’s Signature Date & Company Stamp
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/
b) To facilitate like-for-like oomparison bidders must submit pricing strictly in accordance with this price

i) - ‘schedule and not utﬂlse a dlfferent format Deviation frém thls pricmg schedule could result in a-bid

' ) belngdlsquallf'ed A

H ! N N s
. , T K [

c) Please note that should you have offered a dlscounted pnoe(s), Transnet will only oonsnder such
" price dlscount(s) in the ﬁnaI evaliiation stage if offered on an unconditional basis.

\\

e COMPANY INFORMATION s

e  STATEMENT OF WORK (S) SUCCESSFULLY CARRI 0 E TENDERER:

e Tenderers are to advise which other compani hey successfully provided or are currently
providing similar services.

Service Description For whom don eriod Start / Amount of Contact person and
Completion Date Project Telephone or Cell
; number .
>

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF

CLEANING + GARDEN AND WEED CONTROL SERVICES AT GERMISTON TRANSNET
DEPOTS FOR A PERIOD OF TWENTY FOUR (24) MONTHS

ANNEXURE A. B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contalns general information and Serves as a claim for preference pomts for Broad-
Based Black Economic Empowerment [B-BBEE] Status Level of Contrlbutlon \\

1.1
1.2

1.3

INTRODUCTION C Ca

A total of 10 preference points shall be awarded for B-G§ aWs Level of Contribution.

Failure on the part of a Bidder to fill in and/or to sig . Y , _
Certificate from a Verification Agency accredi the South African Accreditation System [SANAS]
end@t Regulatory Board of Auditors [IRBA] or an
Corporation Act [CCA] together with the bid will be
Wr B-BBEE Status Level of Contribution are not claimed.

or a Registered Auditor approved by th

Accounting Officer as contemplated i
interpreted to mean that prefere

Transnet reserves the right to fequire gi a Bidder, either before a Bid is adjudicated or at any time

subsequently, to substanfgte a aim in regard to preferences, in any manner required by
Transnet.

GENERAL D (o)

2.1 “all applicybl es” include value-added tax, pay as you earn, income tax, unemployment
ip#lira d contributions and skills development levies;

E eans broad-based black economic empowerment as defined in section 1 of the Broad-

Black Economic Empowerment Act;

BEE status of contributor” means the B-BBEE status received by a measured entity based on

E its overall performance using the relevant scorecard contained in the Codes of Good Practice on

Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black Economic
Empowerment Act;

2.4 “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional
discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a
contract;

2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;
2.9 “EME" means any enterprise with an annual total revenue of R5 [five] million or less;

2.10 “firm price” means the price that is only subject to adjustments in accordance with the actual
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3.
3.1

3.2

S

3.3
34

3.5

3.6

AMDINE]
o Ry R (N
) s ; /

increase or decrease resulting from the change, imposition, or abolition of customs
. ‘and excise duty and"any other duty, levy, or tax, which, in terms of the law or o

\

; regulation, Is binding on the' contractor and demonstrably has an infiuence on the pricé of any

sufaplies, or the renderirig costs of an,y‘ sérvice, for the execution of tﬁe cdntract;

2.11 " “functionality” means the messurément according to predetermiried: norms, as set out in the
bid documents, of a service or oominodity that is designed to be practical and useful, working or
o'pérating, taking Into account, amon‘gv other factors, the quality, reliability, viability and durability

., +of aservice and‘,‘thel'te'chnical capacity and ability of a b'idder; |

2.12 “non-firm prices™ means all prices other than “firm” prices;

2.13 “person” includes reference to a juristic person; \ '
' 2.14 “rand value” means the total estimated value of a contract in South Mgcan currency, calculated

W duties;

ing or making out work to, or
the execution of part of a project

at tt;e time of bid ihvitatip'ns, and inquies all applicable taxe

2.15 T“subcontract” means the primary contractor’s assiggin
employing another person to support such primary
. in terms of the contract;

igned to this expression in the Codes of Good
in terms of section 9(1) of the Broad-Based

2.16 “total revenue” bears the same meanj
Practice on Black Economic Empowe issue

Black Empowerment Act and pro e Government Gazette on 9 February 2007;

2.17 “trust” means the arrangegfent Wgou#h which the property of one person is made over or
bequeathed to a trustee to a@ such property for the benefit of another person; and

on, induding the founder of a trust, to whom' property is bequeathed in

administered for the benefit of another person.

2.18 “trustee” meansa
order for such

ADJUDI v%& A POINT SYSTEM
The Bi% the highest number of total points for the evaluation criteria as enumerated in
o
er.

S RFP will be awarded the contract, unless objective criteria justifies the award to

ercnce points shall be calculated after prices have been brought to a comparative basis taking
into account all factors of non-firm prices and all unconditional discounts.

Points scored will be rounded off to 2 [two] decimal places.

In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest number
of preference points for B-BBEE.

However, when functionality is part of the evaluation process and two or more Bids have scored
equal polnts including equal preference points for B-BBEE, the successful Bid will be the one scoring
the highest score for functionality.

Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.

Page 15 of 87
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4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

.41 In terms ef Regulatlon 5(2) and 6(2) of the Preferentual Procurement Regulatnons, '

' 2011 preference pomts shall be awarded to a Bldder for attaining the B- BBEE status level of
contrlbutlon in accordance with the table below

‘ ( 0/10 system). _' B
1 10
2
3
4 S
5 4
s O
7 2
8

Note: Refer to Section 1 of the RFP do NONfurther information in terms of B-BBEE ratings.
4.2 Bidders who qualify as EMEs Ry termj of the B-BBEE Act must submit a certificate issued by an

Accounting .Officer as con
Registered Auditor.

plated in the CCA or a Verification Agency accredited by. SANAS or a
auditors do not need to meet the prerequisite for IRBA’s approval for

the purpose of erification and issuing EME’s with B-BBEE Status Level Certificates.
4.3 Bidders o Es must submit their original and valid B-BBEE status level verification
certificate itied copy thereof, substantiating their B-BBEE rating issued by a Registered
d by IRBA or a Verification Agency accredited by SANAS.
4.4 rtium or joint venture will qualify for points for its B-BBEE status level as a legal entity,
that the entity submits its B-BBEE status level certificate.
4,5 ANyust, consortium or joint venture will qualify for points for their B-BBEE status level as an

\\ unincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if they
were a group structure and that such a consolidated B-BBEE scorecard is prepared for every separate

bid.

4.6 Tertiary institutions and public entities will be required to submit their B-BBEE status level certificates
in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.

4.7 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents

that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of the
contract to any other enterprise that does not qualify for at least the same number of points that
such a Bidder qualifies for, unless the intended subcontractor is an EME that has the capability and
ability to execute the subcontract.

4.8 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the value
of the contract to any other enterprise that does not have an equal or higher B-BBEE status level
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_ than the person concerned, unless:the contract is subcontracted to an EME that has

< "the capability and ability to execute the subcontract.

5. ' B-BBEE STATUS AND SUBCONTRACTING . ' |
5.1 Biddgrs, who claim ' points in respect of B-BBEE Status Level ‘,~9f- Contribution ‘must

complete the following:

, * . B-BBEE Status Level of Contributor. _ =____ [maximum of 10 points]

ﬁc‘oi’dance with the table -

the:’ Points claimed in respect of this paragraph 5.1 must be irfjat
reflected in paragraph 4.1 above and must be substantiated by s of a B-BBEE certificate

WU itor. approved by IRBA or

issued by a Verification Agency accredited by SANAS or a
"an Accounting Officer as contemplated in the Close Cor,

5.2 Subcoritracting: _ . O

Will any portion of the contract be subcon* YES/NO [delete which is not applicable]

(ii) The name of,the
(iii) TheB-B itus level of the subcontractor MO e

If YES, indicate: Q
(i) What percentageg the ct will be subcontracted? DURRRP -

5.3 Declaratio & to Company/Firm
@ame of Company/FitMuainisimmmmmiiimsasiisisssstis aansiiizmai
Q%(ii) VAT FEGISTAHON NUMDEL.c.vvvvvvesrseesesssssssssessssesssssssssssssssssssssessssseess
(ii) Company registration NUMDBEL ..o i

(iv) Type of Company / Firm
oPartnership/Joint Venture/Consortium
oOne person business/sole propriety
oClose Corporations
oCompany (Pty) Ltd
[TICK APPLICABLE BOX]

(v) Describe Principal Business Activities

.................................................................................................................................
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'(vi) Company Classification
- oManufacturer
oSupplier
oProfessional Service Provider 1 |

oOther Service Providers, e.g Transporter,; etc

[TICK APPLICABLE BOX] o \\
(vii) Total number of years the company/firm has been.i buslness.

&
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,,i'BIDDECLARATION S LR A
‘ we, the undersrgned who warrants that he/she is duly authorlsed to do $0 on behalf of the
‘ company/f irm, certify that pomts clarmed, based on the B-BBEE status level of contribution
indicated ,in'-paragraph 4 above, gualifies the company/firm for theQ breference(s) shownand I/
we acknowledge that:
(i) The information furnished is true and correct.
(u) In the event of a contract belng awarded as a result of points clalmed as shown in
paragraph 6 above, the oontractor may be required to furnish documem‘ry proof to the

, satl_sfactlon of Transnet that the claims are correct.
(iii) if the B-BBEE status level of oentn'bution has been claimed or o,%n a fraudulent
basis or any of the. condltlons of contract have not been [filled,
, addition to any other remedy it may-have:: V '

(a) disqualify the person from the bidding process; '
(b) recover costs, losses or damages it has in

. person’s conduct;

nsnet may, in

ered as a result of that

es which it has suffered as a result of

(c) cancel the contract and claim an
having to make less favourable @ hemeitts due to such cancellation;
(d) restrict the Bidder or contgfCtorN

entities, or only the s

areholders and directors, and/or associated

nd directors who acted in a fraudulent manner,
from obtaining busindgs frony Transnet for a period not exceeding 10 years, after

. the audi altera, rte.m“ earlthe other side] rule has been“applied;, and/or

(e) forward the r criminal prosecution.

WITNESSES?

SIGNATURE OF BIDDER

DATE:
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~ CLEANING + GARDEN AND WEED CONTROL SERVICES AT GERMISTON TRANSNET
. DEPOTS FOR A PERIOD OF TWENTY FOUR (24) MONTHS

FOR DELIVERY TO: ' ' ' GERMISTON DEPOT
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PROPOSAL FORM

I/We | | T\
(name of company, close corporation or partneralj
of (full address)

_t_rading as)

carrying on business under style or

g

by.
in gy capacity as
being duly authorized ther; olution of the Board of Directors or Members or Certificate of
Partners, as the case m a certified copy of which is
annexed hereto, r to supply the above-mentioned Goods at the prices quoted in the

schedule of acdbrdance with the terms set forth in the accompanying letter(s) reference

and dated (if any) and the

% uments listed in the accompanying schedule of RFP documents.
Q I/We agree to be bound by those conditions in Transnet's:
\\ 6] Standard Terms and Conditions of Contract Form No. US7 - Goods;
(ii) General Tender Conditions, Form CSS5 — Goods; and
(i) any other standard or special conditions mentioned and/or embodied in the Request for
Proposal form; and;-

I/We accept that unless Transnet should otherwise decide and so inform me/us in the facsimile or
letter of acceptance, this Proposal (and, if any, its covering letter and any subsequent exchange of
correspondence), together with Transnet’s acceptance thereof shall constitute a binding contract
between Transnet and me/us.

Page 21 of 87

Respondents Signature Dates & Company Stamp



IrAaN2INEl

)

Transnet Request for Quotation No CRAC-GMR 16538 i '
Should Transhet decide that a formal contract should be signed and so inform me/us in
" .the facsimile or letté‘:'l" of acEébtanCe, this Proposal (ahd, if ény, its covering letter and

" any subsequent gx¢hangé of';

correspondente) toget,h"e'r‘»fv'slilt'h Transnet’s letter of accebtéhéé/ intent, shall constitute a 'bfndiflr\g
contract between Transnet and me/us until the formal contraS¥ signed.

"' 1/We further agree that if, after I/we have been notified of the of my/our Proposal, I/we

fail to enter into a formal contract if called upon to db so, 13 mmence the supply of Goods
within 4 (four) weeks, Transnet may, without prejudicg to % er legal remedy which it may have,

recover from me/us any expense to which it m e b&en put in calling for Proposals afresh and/or
having to acce favourable Proposal.
offer will be for a period of ........... ......oNly; and

" agree to a penalty clause to be n with Transnet, which will allow Transnet to invoke a
penalty (details to be negatiatgd) &gainst us should the delivery of the Goods be delayed due to.non-
performance by us.

The law of the Republ outiAfrica shall govern the contract created by the acceptance of this
RFP. The domici itz et executandi shall be a place in the Republic of South Africa to be
A specified by the Respondent
hereunder ich,all legal documents may be served on the Respondent who shall agree to submit

to the iolWof the courts of the Republic of South Africa. Foreign Respondents shall, therefore,

reunder, the name of their accredited agent in the Republic of South Africa who is
red to sign any contract which may have to be entered into in the event of their Proposal
being accepted and to act on their behalf in all matters relating to the contract.
Respondent to indicate domicillium citandi et executandi hereunder:
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N o NOTIFICATION: OF AWARD OF REF}I- ‘ ;
As soon as possiBI,é_ after approval to award the ébhtract/s, the sucbéssful R'espo‘i‘id'ent (the Suppliér)
will be informed of the acceptance of its Proposal. Unsuccessful Respondents will be advised in
writing of thg name of the successful SupplieTr and the reason as to why t,heir Proposals have been

‘dnsucoessfu'I,Lft:)jr example, in the category of price, delivery period, quality,"B;RBEE status or for'any

_ other reason. !

ate) against this RFQ. It should
but that their Proposals may be

o

. VALIDITY PERIOD
Transnet desires a validity period of 3 (three) months (frol
I_be noted that Respondents may offer an earlier validity

st be stated hereunder:
(State alternative validity period/date).

disregarded for that reason. Should Respond und@ble to comply with this validity period, an
alternative validity

This RFQ is valid until
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REQUEST FOR QUOTATION [RFQ]

No CRAC-GMR 16538

NON-DISCLOSURE AGREEMENT | *

entered into by and between O

TRANSNET SOC LTD \
Registration Number 1990/000900/30

and < '

Registration N@

K
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THIS AGREEMENT is made between

.Transnet SOC Ltd [Transnet] [Registration No. 1990/0009Q0 V

whose registered ofﬁoe is at 49" Floor, Carlton Centre, missioner Street, johannesburg

2001,

and
Zmpany] [Registration No
' ] whose@ ffice is at

WHEREAS

Transnet and th wish to exchange Information [as defined below] and it is envisaged

that each from time to time receive Information relating to the other in respect thereof.
ongf each party making available to the other such Information, the parties jointly
dealings between them shall be subject to the terms and conditions of this

8 em which themselves will be subject to the parameters of the Bid Document.
S

IT IS HEREBY AGREED

o INTERPRETATION
In this Agreement:

o Agents mean directors, officers, employees, agents, professional advisers, contractors
or sub-contractors, or any Group member;

o Bid or Bid Document means Transnet’s Request for Information [RFI] Request for
Proposal [RFP] or Request for Quotation [RFQ], as the case may be;
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o Confidential Information means any information or other data '
. 'relating,‘to,one party (thelDliscIosi_.ng;Party) and/or the business

" carried on or proposed '

'

or intended to be carried on by that party and which is made available for the purposes
of the Bid to the other party (the Receiving Party) or its Agents by the Disclosing
Party or its Agents or .recorded in agreed minutes following oral disclosure and any
other ihfotmation otherwise made ’a\}afilab:le by the Disclosing Party of its Agents to the
Rgceiying Party or its Agents, whether before, on or after th & of this Agreement,
,‘ énd whether in writing or othgar'y)vi.se, including any informati nalysis or specifications
. derived from, containing or reflecting such information g excludifg information which:
o is publicly available at the time of its disclosure or becom%waﬂéble (bthér thanas a
result of disclosure by the Receiving Party or any of i htrary to the terms of this
Agreement); or
* was lawfully in the possession of the R Party or its Agents (as can be
demonstrated by its written re r other reasonable evidence) free of any
restriction as to its use or disleprio to its being so disclosed; or
. following such disclos es available to the Receiving Party or its Agents
(as can be demonstragfed b ritten records or other reasonable evidence) from
a source other thgn th&Rigflosing Party or its Agents, which source is not bound by
any duty of ntiality owed, ‘directly or indirectly, to the Disclosing Party in
relation jf su ormation;
o Group n subsidiary, any holding company and any subsidiary of any holding
mmpa@aﬂy; and
o malfon means all information in whatever form including, without limitation, any

relating to systems, operations, plans, intentions, market opportunities, know-

Q‘ trade secrets and business affairs whether in writing, conveyed orally or by
~

« achine-readable medium.
. CONFIDENTIAL INFORMATION
o All Confidential Information given by one party to this Agreement (the Disclosing

Party) to the other party (the Receiving Party) will be treated by the Receiving Party as
secret and confidential and will not, without the Disclosing Party’s written consent, directly
or indirectly communicate or disclose (whether in writing or orally or in any other manner)
Confidential Information to any other person other than in accordance with the terms of this

Agreement.
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o The Receiving Party will only use the Confidential Information for '
.« . the sole purpose offtechnicél and commercial discussiahs between the {

' parties in relation to the Bid orfor the subsequent perforrhanice of any
contract between the parties in relation to the Bid. S
o “ Notwithstanding clausé " "0 vabove, the Receiving Party may disclose Confidential
~ Information: ' '

. .to those of its Agents who strictly need to know the Confidential Information for
the sole purpr(;al'.‘s:ét 6ut in clause o above_, "pr;;vfdéd that the Receiving Party éhfa.ll
ensure that ,‘such, Agents are made aware pr;io,r.to the dis &sre of any part of the

Conﬁdentjai Ifnform,ation that the same is é:ohﬁde_ntiali hat they owe a duty of

confidence to the Disclosing Party. The Receiving all times remain .

liable for any actions of such Agents that @ bnstitute a breach of this
Agreement; or to the extent requiggd Ry law or the rules of any applicable

regulatory authority, subject te ‘Bbelow.

o In the event that the Re(:@a[zrty is required to disclose any Confidential Information

"in accordance with .@gu® 0 above, it shall promptly .notify the Disclosing Party and

Party regarding the form, nature, content and purpose of such

t nt that any Confidential Information shall be copied, disclosed or used
e jhan as permitted under this Agreement then, upon becoming aware of the same,
prejudice to any rights or remedies of the Disclosing Party, the Receiving Party shall
o, as Sbon as practicable notify the Disclosing Party of such event and if requested take such
teps (including the institution of legal proceedings) as shall be necessary to remedy (if
capable of remedy) the default and/or to prevent further unauthorised copying, disclosure

or use.

o All Confidential Information shall remain the property of the Disclosing Party and its
disclosure shall not confer on the Receiving Party any rights, including intellectual property
rights over the Confidential Information whatsoever, beyond those contained in this
Agreement.
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° RECORDS AND RETURN OF INFORMATION
o' The Re‘_c,ﬁgh}irig Party agrees to ehéu'ré irir;r'opvgr and secure storage of |

-all Information and any copies thereof, =

6.  The Receiving Party shall keep a written .record, to be supplied to the. Disclosing Party
upon request, of the Confidential Information provided and any copies made tjhereof and, so
far as is reasonably practicable, of the Iocatibn of such Confidential Information and any
copies theref. L e o |

o The Combany shall, within 7 (seVe'n) days of receipt of ‘\u‘itt’en demand from

Transnet: _
= return:all written Conﬁdential Information (incl &pies); and expunge or

ing all
.destroy any Confidential Informatior from an lMword processor or other
device whatsoever into which it was copi or programmed by the Company
or on its behalf.

B The Company shall on ll"eq'uest supp%rbtfcate signed by a director as to its full
compliance with the requirements of Q.o. ve.

° ANNOUNCEMENTS

o Neither party will make §r pergit to be made any announcement or disclosure of its
prospective interest in th§Bid without the prior written consent of the other party.

o Neither pa use of the other party’s name or any information acquired
through its witll the other party for publicity or marketing purposes without the
prior writt of the other party.

. D.%%
The% s of each party and its Agents under this Agreement shall survive the termination of any
igCls

=

of 5 (five) years.

s or negotiations between the parties regarding the Bid and continue thereafter for a period

. PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or
pursuing the Bid and in complying with the terms of this Agreement.
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e ADEQUACY OF DAMAGES

‘Neéh'iné eqntained in this’ Agreement shall be construed - as prohibiting- the

; jDis&lOsi',‘ln'g Barty from pursping én’y other rémedies availablé to it, either at'law or

in equity, for-any such threatened or actual breach of this;Ag‘reement-,‘}l_incl.u‘ding specific performance,
recovery of damages or otherwise.

¢ PRIVACY AND DATA PROTECTION s

- o . The Recéivin/g’ Party'ulhdettekes to comply with South ?A;friee’s gegeral privacy proteé:tibh

in terms of the Bill of Rights (Section 14) in connection with this §i® and shall procure that

. Its personnel shall .observe the provisions of such, Acf (as apﬂ% or any amendments

and re-enactrments thereof and any regulations made pu

N thergto.
o The Receiving Par.tyIWarra'nts that it and its Agen ' appropriate technical and

organisational measures in place against unau @ r unlawful processing of data

held or processed by them.

) GENERAL 2

o) Neither party may assig it of this Agreement, or any interest hereunder,
except with the prior writte ngtnt of the other, save that Transnet may assign this

Agreement at any @y member of the Transnet Group.

No failure ¢ inpexercising any right, power or privilege under this Agreement will

relating to the Bid and against accidental I:s or Sagifliction of, or damage to such data

operate as of it, nor will any single or partial exercise of it preclude any further
exerﬁe exercise of any right, power or privilege under this Agreement or otherwise.

visions of this Agreement shall be severable in the event that any of its

o]
Q%!ns are held by a court of competent jurisdiction or other applicable authority to be

\\ invalid, void or otherwise unenforceable, and the remaining provisions shall remain

enforceable to the fullest extent permitted by law.

o This Agreement may only be modified by a written agreement duly signed by persons
authorised on behalf of each party.

o Nothing in this Agreement shall constitute the creation of a partnership, joint venture or
agency between the parties.

o This Agreement will be governed by and construed in accordance with South African law
and the parties irrevocably submit to the exclusive jurisdiction of the South African courts.
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SECTION 3

CLEANING + GARDEN AND WEED CONTROL SERVICES AT GERMISTON TRANSNET
DEPOTS FOR A PERIOD OF TWENTY FOUR (24) MONTHS
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'FOR DELIVERY TO: ©  GERMISTON DEPOT

SCOPE OF WORK
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Respondents are ta complete the table below:

COST BREAKDOWN PROVISION OF CLEANING SERVICES 'I

Description Calculation ' "Per month

Cleaner

Annual bonus

UIF

CoID : ‘ v
Provident Fund |

Annual leave

Sick pay

Family responsibility

Uniform/Overalls 2 sets per : ‘

annum and safety shoes *

NCCA

Total amount per

Cleaner Q'
x Cleaner

at -R p ‘

Cleaner

Profit/Margin

TOTAL  BID PRICE

EXCLUDING Vat

TOTAL PRICE

NB: PRICE ESCALATION WILL BE ACCEPTED AS PER THE LABOUR LAW AND FOR MATERIAL AS PER THE
CONSUMER PRICE INDEX.
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SCHEDULE OF QUANTITIES
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Respondents are to complete the table below: -

\

TRANSNET

W,

| Item ‘| Description Rate Per Total 24r months
Number ' month
1 Cutting of lawrt and trimrpirig 'of edges |
2 Cultivating and digging gf flower beds ,
3. Reémoval of dead flowers and pruning of trees *
4 “Trim branches and shrubs : :
q15 ‘Clear of weeds on site where thére is no grass
(garden chemiicals) weed spraying 0
6 Sweeping of entrance , paving and tarred in fr§nt of
buildings . .
7 Sweep and remove soil and / leaves on nce and
exterior areas
8 Removal of all grass and rubbl from

Transport

SCHEDULE

Respondents are to complete the table below:

COST BREAKDOWN PROVISION OF GARDEN AND WEED CONTROL SERVICES

Description Calculation

Per month
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Gardener.

Annual bonus

UIF

com‘_'

Provident Fund ‘\
Annual leave ' ' | ! .
Sick pay . . :

Family responsibility:

Uniform/Overalls 2 sets per
annum and safety shoes

Total amount per

Cleaner

x Gardener
at R per
Gardener

Supervisor salary

Project Manager

Team leader sal

Total Lab
and
TOT. BID PRICE
EXCLUDING Vat
TOTAL PRICE
NB: PRICE ESCALATION WILL BE ACCEPTED AS PER THE LABOUR LAW AND FOR MATERIAL AS PER THE
CONSUMER PRICE INDEX.
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THIS SAFETY DOCUMENT IS RETURNABLE BY THE TENDERER

Tenderer SHE Management System Questionnaire |

This questionnaire is part: of the TFR tender evaluation: process and Is to be completed by all
Tenderef’s and submitted with their tender. offer. The objective of the questionnaire is to provide
an overview of the statué of the Tenderer's SHE management system. Tenderer’s will be required
to. verpfy their responses noted in thelr questionnaire by prowdmg eVidenoe of their ‘ability and
capacity in relevant matl;ers The tender warrants that the Informatlon pr“ed below is accurate
and correct. The tenderét shall advise TFR of any changes.

-+ TFR may_veﬁfy the acq_ti,ﬁa,cy of this information (where ssary)'during the physical
visit as part of the 'tende_r evaluation.’ -

ccurate summary of the

The information provided in this questionnaire
company's SHE management system.

Company Name:
Signed: < :

Position:

Tender Description: '

Tender Number:

Tenderer SHE Ma. ay = ment System
Questionnaire

anasivianad:

- Does the company have an SHE Management system
e.g NOSA, OHSAS, IRCA System efc

- If yes provide details

- Is there a company SHE Management System,
procedures manual or plan?

- If yes provide a copy of the content page(s)

- Are the SHE responsibilities clearly identified for all
levels of Management and employees?

- If yes provide details
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-'Are safe gperating procedures or specific safety

instructions relevant to its operations available?

- If yes provide a summary listing of procedures or
instructions

. "IRANSNET

/

-Is there a.SHE .incident register?
| If yes provide a copy

- A"‘re:Risk Assessments conducted and appropriat
techniques used?

| - 1f yes provide details

S ET =} Trhinl @

Describe briefly how health and safe

conducted in your company: (J

- Is a record maintyin f all training and induction
programs und r employees in your company?

- If yes pr. ples of safety training records

SR Workplace Inspection

undertaken?

-If yes provide details

- Is there a procedure by which employees can report
hazards at workplaces?

- If yes provide detalls

‘Consultation

- Is there a workplace SHE committee?

- Are employees involved in decision making over SHE
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matters?

.| - If yes_provide details

1

7 IRANSNEr

W,

'| - Are there appointed SHE representatives?
- Commernts,
- Ié therée a éystem.for i-ecording and hnalysing healt

and safety performance statistics including injuri
incidents? -

LIf yes provide details

- Are employees regularly provided wit
company health and safety performa

rmbtion on
- If yes provide details

Is company registered with orkﬁ# compensation
and up to date? : , LN

- If yes provide proof of ood standing

Monthly DIFR for previous months

Safety Performance Report

Previous No of Total DIFR per
Year Disabling Number of month
Injuries employees
Jan
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Feb

Mar

Apr

May

Jun

Jul , . ! \‘
Aug . . | .

Sep

‘Oct

Nov

Dec , - ! ! .
DIFR = Number of Disabling injurie@io divided by number of manhours worked

for the period

Signed

<

S
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Section 4 ' | '

.'VENDOR APPLICATION FORM

| ' v ' i . L]
] § 1 3 L | | . 1

. .Respondents.are to furriish the following documentation and complete the. Vendor Applicatioh Form below: .

1. 0r|ginal cancelled cheque OR letter fr0m the Respondent’s bank verlfylng banking details
[W|th bank: stamp] - ko, o

2. Certlf' ed copy of Identlty Document(s) of Shareholders/Dlrectors/MemI‘Q [where

applicable] .A *ﬂv
3. jCertiﬁed copies of the relevant company registration documeanoh panies and

" Intellectual Property Cornmission (CIPC)

4. Certified copies of the company’s shareholdmg/dlre lio

5. A letter on the company’s letterhead confirm phys Imzl addresses
6. Origiﬁal valid SARS Tax Clearance Oértiﬁcat o |

7. Certified copy of VAT Registration Ce

8.

Practice o , ‘
9. Certified copy of valj \/ Registration Certificate [if applicable]
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DEFINITIONS

[

Where the following words or phfaées are ;;sed in this Agreement, sﬁéh wordé or "phrases
shall have tr;‘e meaning assigned thereto in: thi‘§ clause, except where the coniext“clearly
requires otherwise: .

2.1  Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

2.2  Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
2.3 Day shall mean any déy other than a Saturday, Sunday of public holiday; |

2.4 Respondent(s) shall mean a respondént/bidder to a Bid Document; \\

2.5  RFP shall mean Request for Proposal; ‘

2.6  RFQ shall mean Request for‘Quotation;

2.7  RFX shall mean RFP or RFQ, as the case may be; V ,
ici&

2.8 Services shall mean the services required by Trans d in its Bid Document;

s

&)

2.10 Tax Invoice shall mean the document as reqlired by Section 20 of the Value-Added Tax Act, 89
of 1991, as may be amended from tim ime;

2.9 Service Provider shall mean the successful Respo

0

2.11 Transnet shall mean Transnet S tate Owned Company; and

2.12 VAT shall mean Value-Addeg
amended from time to time.

s of the Value-Added Tax Act, 89 of 1991, as may be

GENERAL

All Bid Documents gfid quent contracts and orders shall be subject to the following general
conditions as laiggdo y Jransnet and are to be strictly adhered to by any Respondent to this RFX.

SUBMIS DOCUMENTS

hich shall hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet
r than the closing date and time specified in accordance with the directions issued in the
Bid Documents. Late Bids will not be considered.

Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Documents with the Bid number and subject marked on the front of the envelope.

4.3 The Respondent’s return address must be stated on the reverse side of the sealed envelope.

USE OF BID FORMS

5.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required
to submit their Bids by completion of the appropriate sections on such official forms and not in
other forms or documents bearing their own terms and conditions of contract. Non-compliance
with this condition may result in the rejection of a Bid.

5.2  Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.
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5.3 Only if insufficient space has been allocated for a particular response may a ‘W
Respondent submit  additional information under 'separate cover using its
company’s letterhead. This must be duly cross-referenced. in the RFX.

6 BID FEES

6.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing such Bid Documents.

6.2  Only Respondents that have paid the Bid fee and provided proof of payment when submitting
their Bid will be considered. \

7 VALIDITY PERIOD !
7.1  Respondents must hold their Bid valid for acceptance bygTransnef®at any time within the

G

such instances, Respondents will not be allowed to cBany aspect of their Bid, unless they are
able to demonstrate that the proposed chani(s) is a9 direct and unavoidable consequence of

requestéd validity. period after the closing date of the RFX. :

7.2 Respon'dents may be requested to extend their valigy

Transnet’s extension of the validity perig

8 SITE VISIT / BRIEFING SESSION
Respondents may be requested tge#

Respondents are attend these meetings as failure to do so will result in their

disqualiﬁcatio:x

9 CLA BEFORE THE CLOSING DATE
Sh ififation be required on any aspect of the RFX before the closing date, the

must direct such queries to the contact person identified in the Bid Document.

&0 MMUNICATION AFTER THE CLOSING DATE
After the closing date of a Bid [i.e. during the evaluation period] the Respondent may only

communicate with the Secretary of the relevant Acquisition Council.

11 UNAUTHORISED COMMUNICATION ABOUT BIDS
Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any
time communicate with the Secretary on any matter relating to its Bid but, in the absence of
written authority from the Secretary, no communication on a question affecting the subject of a
Bid shall take place between Respondents or other potential service providers or any member
of the Acquisition Council or official of Transnet during the period between the closing date for
the receipt of the Bid and the date of the notification of the successful Respondent(s). A Bid, in

respect of which any such unauthorised communication has occurred, could be disqualified.
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12 RETURINABLE DOCUMENTS | . ot i —l ' .
"All returnable documents listed in the RFX Documents must be submitted with

‘Respondent’s Bid. Failure to submit mandatory returnable schedules / documents
will result in disqualification. . Failure to submit other schedules / documents may result.in

disqualification.

13 DEFAULTS BY RESPONDENTS
13.1 'If the Respondent, after it has been notified of the acceptance of its Bid fails to:
o a) enter into a formal contract when called upon to do so within &1 period as Transnet may

specify; or

1

b)  accept an order in terms of the Bid; V ‘ .
c) furnish satisfactory security when called upon to tN fulfilment of the contract; or

d) comply with any condition imposed by Trang %
Transnet may, in any such case, without preffgicegko any other legal remedy which it

id or, if it is necessary to do so, call for Bids

ing Respondent any additional expense
incurred by Transnet in calling “ offers or in accepting a less favourable offer.

13.2 If any Respondent, who Mas s8ggip®ed a Bid and/or concluded a contract with Transnet

[hereinafter referred to as Seplice Provider], or in the capacity of agent or subcontractor

who has been assogiate®§ with such Bid.or contract:

Bid after the advertised date and hour for the receipt of Bids; or

b) ing been notified of the acceptance of its Bid, failed or refused to sign a

ha
ﬁn en called upon to do so in terms of any condition forming part of the Bid
unfents; or

as carried out any contract resulting from such Bid in an unsatisfactory manner or has
breached any condition of such contract; or

has offered, promised or given a bribe in relation to the obtaining or the execution of such
contract; or

has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

aegi

has made any misleading or incorrect statement either

0] in the affidavit or certificate referred to in clause 19 [Notice fo Unsuccessful
Respondents]. or

(i) in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
it made the statement in good faith honestly believing it to be correct; and

before making such statement, it took all reasonable steps to satisfy itself of
its correctness; or
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caused Transnet damage, or to incur costs in order to meet the Service

Provider's ‘requirements which could ‘not be ‘Eecovered from the Service
Provider; = ' '
has litigated against Transnet in baq faith;

has been found ‘quilty by a court of law, tribunal or other administrative body of a serious

breach of any law, during the preceding 5 [five] years;

_ has been included as a company or person prohibited from doing business with the public
. sector on National Treasury’s database of Restricted Suppliers or Register of Bid

Defaulters;

then a Bid from any such Respondent shall be’ disqualified an &e person, enterprise or

company [including any directors] shall, subject to clause 13§ below, be disqualified

from bidding for any Transnet business through its "bfag

Any person or enterprise or company against whomg
make representations to the Chief Financial Office
final.

Any disqualification [Blacklisting] imp:

process.

o blacklist has been taken, may
nsiiet SOC Ltd, whose decision shall be

S

any person or enterprise or company, may also

apply to any other enterprise unde same or different names of disqualified persons or

enterprise or company [or asso

of the person or enterprise ( oncerned

CURRENCY
All monetary amoun
Republic of South 4#fi

business.

f] and may also be applied to any agent or employee

to in a Bid response must be in Rand, the currency of the
], save to the extent specifically permitted in the RFX.

ONFIRMATION
are quoted subject to confirmation will not be considered.

es quoted for the duration of any resulting order and/or contract will receive precedence

prices which are subject to fluctuation if this is in Transnet’s best interests.

ERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prior to the submission of its Bid
Documents must be done by deleting the incorrect figures and words where required and by
inserting the correct figures and words against the items concerned. All such alterations must be
initialled by the person who signs the Bid Documents. Failure to observe this requirement may

result in the particular item(s) concerned being excluded in the matter of the award of the

EXCHANGE AND REMITTANCE

17.1 The Respondent should note that where the whole or a portion of the contract or order value is to

be remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment

overseas directly to the foreign principal of such percentage of the contract or order value as may

be stipulated by the Respondent in its Bid Documents.
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16.6

TRANSNET

It is Transnet’s preference to enter into Rand-based agreements. Transnet would '

\reiquest, therefore, that the:Respondent give favourable considerétion‘ td obtaining
forward exchange cover on the foreign currency portion of thé Agreement at a cost
tHat i§ acceptable to Transhet to profect ftself against any curfenéy rate‘ﬂucéuation
risks for-the duration of any resulting contract or order.

The Respondent who desires to avail itself of the aforementioned facility must at the time of

bidding furnish the information called for in the Exchange and Remittance section of the Bid
Doecuments and also furnish full details of the principals tor'whom payment is to be made. ‘

The South African Reserve Bank’s approval is required before any forei‘ currency payments can
be made to or on behalf of Respondents.

Transnet will not recognise any claim for adjustment of the or dfor contract price if the
increase in price arises after the date on which agreemen overall Rand contract has been
reached. ' -

Transnet reserves the right to request a pro- % jce/tax invoice in order to ensure
compliance with the contract and Value-Addeq Tax Rgt ngy/89 of 1991 [VAT Act].

18 ACCEPTANCE OF BID

18.4

Transnet does not bind itself to a owest priced or any Bid.

Transnet reserves the right t § Bid in whole or in part.

Upon the acceptance of id by Transnet, the parties shall be bound by these General Bid

_Conditions and any c8&tractud™erms and/or any schedule of “Special Conditions” or otherwise

which form part of Documents.

Where the gResgon has been informed by Transnet per fax message or email of the

accep (o) , the acknowledgement of receipt transmitted shall be regarded as proof of
delivery§o t espondent.

19 NO O UNSUCCESSFUL RESPONDENTS
Respondents shall be advised in writing that their Bids have not been accepted as soon as
S after the closing date of the Bid. On award of business to the successful Respondent all

successful Respondents shall be informed of the name of the successful Respondent and of the reason

as to why their Bids have not been successful.

20 TERMS AND CONDITIONS OF CONTRACT

20.1

The Service Provider shall adhere to the Terms and Conditions of Contract issued with the Bid
Documents, together with any schedule of “Special Conditions” or otherwise which form part of
the Bid Documents.

Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on its company
letterhead. Any such submission shall be subject to review by Transnet’s Legal Counsel who shall
determine whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the
case may be.
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21  CONTRACT DOCUMENTS ‘ ‘ '

21.1 The contract documenfs will comprise these General Bid Cbnditions, the Terms and
Conditions of Contract ahd any schedule of “Special Cohditions” which form part of -
the Bid Documents.

21.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the par{ies upon receipt by the Respondent of Transnet’s letter of award /
intent; subject to all additional amendments and/or special conditions thereto as agreed to by the
parties. - / S / o

21.3  Should Transnet inform the Respondent that a formal contract will b ‘}ed, the abovementioned
documents together with the Respondent’s Bid response [and, i its covering letter and any
subsequept exchange of correspondence] as well as Transne@ Acceptance/lntent, shall

constitute a binding contract until the final contract is sigge

22 LAW GOVERNING CONTRACT
The law of the Republic of South Africa shall govgrn th ract created by the acceptance of a
Bid. The domicilium citandi et executandi sh a place in the Republic of South Africa to be
specified by the Respondent in its Bid Qch legal documents may be served on the
Respondent who shall agree to sub risdiction of the courts of the Republic of South
Africa. A foreign Respondent ghall, \qegtore, state in its Bid the name of its authorised

representative in the Republic of SguthgAfrica who is empowered to sign any contract which may

be entered into in the tNf its Bid being accepted and to act on its behalf in all matters

relating to the contr

23  IDENTIFICA

t po t is a partnership or an individual trading under a trade name, the full names of
ners or of such individual, as the case may be, shall be furnished.
>

24 NTRACTUAL SECURITIES

24.1 The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of an
advanced payment guarantee [APG] and/or a performance bond [Performance Bond], as the
case may be, to be furnished by an approved bank, building society, insurance or guarantee
corporation carrying on business in South Africa.

24,2 The security may be applied in whole or part at the discretion of Transnet to make good any loss
or damage which Transnet may incur in consequence of a breach of the contract or any part
thereof.

24.3  Such security, if required, shall be an amount which will be stipulated in the Bid Documents.

24.4 The successful Respondent shall be required to submit to Transnet or Transnet’s designated
official the specified security document(s) within 30 [thirty] Days from the date of signature of the
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27
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contract. Failure to return the securities within the prescribed time shall, save g,

w’h,ere prior extension has been grg‘nted‘, entitle Transnet without notice to the
Service Provider to cancel the contract with immediate effect. - ’

I ) ) ) | s R | )
24.5 Additional costs incurred by Transnet necessitated by reason of default on the part
of the Service Provider in relation to the conditions of this clause 24 will be. for the account of the

Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID
The Respondent must delete items for which it does not wish to tender.’

26.1 In respect of local Services, i.e. Services to be rendered in the Repu f South Africa, the prices
quoted. by the Responderit are to be exclusive of VAT %ust e shown separately at the

VALUE-ADDED TAX

standard rate on the Tax Invoice.

26.2 In respect of foreign Services rendered: Q
a) the invoicing by a South African Servicd Provi behalf of its foreign principal rendering

such Service represents a Service d by the principal; and
b) the Service Provider's Tax Inv for the local portion only [i.e. the "commission" for
the Services rendered lo ow the VAT separately.

IMPORTANT NOTICE TO RESP@S REGARDING PAYMENT
27.1  Method of Payment

Respondent is directed to the Terms and Conditions of Contract which

jons of payment on which Bid price(s) shall be based.

alerna¥ve methods of payment and/or financing proposals.

The Respondent is required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into

consideration when the Bid is adjudicated.
d) The Respondent must, therefore, in the first instance, tender strictly in accordance with

clause 27.1a) above. Failure to comply with clause 27.1a) above may preclude a Bid from
further consideration.

NOTE: The successful Respondent [the Service Provider], where applicable, shall be required to
furnish a guarantee covering any advance payments, as set out in clause 24 above [Contractual
Securities].
27.2 Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for
payment within a specific period are to note that the conditional period will be calculated
from the date of receipt by Transnet of the Service Provider's month-end statement
reflecting the relevant Tax Invoice(s) for payment purposes, provided the conditions of
the order or contract have been fulfilled and the Tax Invoice is correct in all respects in

terms of the contract or order. Incomplete and/or incorrect Tax Invoices shall be
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returned and the conditional discount period will be recalculated from the @,
date of receipt of.,t'he, correct documentation.

28' DELIVERY REQUIREMENTS ' ‘o Co ‘ AT
28.1 Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will
be governed by the provisions of the Terms and Conditions of Contract.

28.2 Proglfess Reports ' |

The Service Provider may be required to submit periodical progress ‘Qorts with regard to the
delivery of the Services. ‘ '

28.3 Emergency'Demands as and when require&

If, due to uhforeseen circumstances, the rendering of the SONGCAcagtred by the Bid are required

at short notice for immediate delivery, the Service Prov
such business. If it is unable to meet the desireg @
ired Nng

e given first right of refusal for
ivery period, Transnet reserves the

right to purchase such services as may be re poft the emergency outside the contract if

immediate delivery can be offered from er source. The “Total or Partial Failure to Perform

the Scope of Services” section in the @ S an
these circumstances.

29 SPECIFICATIONS AND COPYR.I@JO
29.1 Specifications

The Respondent sh te that, unless notified to the contrary by Transnet or a designated

onditions of Contract will not be applicable in

official amendment to the Bid Documents, it is required to tender for the
ordance with the specifications supplied by Transnet.

plans, drawings, diagrams, specifications and documents compiled by the Service
idef for the purpose of contract work shall be governed by the Inteflectual Property Rights
%ﬂon in the Terms and Conditions of Contract.

ﬂn\o DS BY OR ON BEHALF OF FOREIGN RESPONDENTS

30.1 Bids submitted by foreign principals may be forwarded directly by the principals or by its South
African representative or agent to the Secretary of the Acquisition Council or to a designated
official of Transnet according to whichever officer is specified in the Bid Documents.

30.2 In the case of a representative or agent, written proof must be submitted to the effect that such
representative or agent has been duly authorised to act in that capacity by the principal. Failure to
submit such authorisation by the representative or agent shall disqualify the Bid.

30.3 When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in
the Republic of South Africa, representatives or agents must compile the Bids in the names of
such principals and sign them on behalf of the latter.

30.4 South African representatives or agents of a successful foreign Respondent must when so required
enter into a formal contract in the name of their principals and must sign such contract on behalf
of the latter. In every such case a legal Power of Attorney from their principals must be furnished
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to Transnet by the South African representative or agents authorising them to g,

enter into and sign such contract. . .. v =
a). Such Power of Attorney must comply with Rule 63 [Authentication of
| &ocuments executed outside tﬁe R)epublic for use within the Rebubli‘c] of
the Uniform Rules of Court: Rules regulating the conduct of the proceedings of the several
provincial and local divisions of the Supreme Court of South Africa.

b) The Power of Attorney must be signéd by the principal under the same title as used in the

. Bid Documents. o .
c) ' If a Power of Attorney held by the South African representative\‘ agent includes matters
of a general nature besides provision' for the entering into a igning of a contract with

Transnet, a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South Afrig Wntative or agent to choose

the domicilium citandi et executandi as provi { e Terms and Conditions of
Contract.
30.5 If payment is to be made in South Africa, the for ice Provider [i.e. the principal, or its

South African agent or representative], otify Transnet in writing whether, for payment by
electronic funds transfer [EFT]:

a) funds are to be transferreg dit of the foreign Service Provider's account at a bank

in South Africa, in whig ame and branch of such bank shall be furnished; or

b) funds are to be tra o the credit of its South African agent or representative, in
“which case the Mgme and branch of such bank shall be furnished.

31 CONFLICT WITH MENT
Should a confl§ a een these General Bid Conditions and the Bid Document issued, the
conditions statdy in id Document shall prevail.

000000000000

R
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Appendix (ii)

STANDARD TERMS AND CONDITIONS OF CONTRAC

FOR THE PROVISION OF SERVICES TO TRANSN N
[January 2014] 4
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32

33

INTRODUCTION
When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed

. supplier of Services to Transnet [the Service Provider], these Standard Terms and Conditions

of Contract, the technical specifications for the Services, a Work Order including such special
conditions as may be appIicabIe, and any terms in the associated Bid Documents, exclusively

govern the provision of Services by the Servic;é Provider to Transnet.

. DEFINITIONS \\

Where the following words or phrases are used in the Agreement, such or phrases shall have the

rheaning assigned thereto in this clause, except where the context Wires otherwise:

331 AFSA means the Arbitration Foundation of South Africa; |

33.2 Agreement means the Agreement and its as % hedules and/or annexures and/or
appendices, including the Work Order(s), pec for the Services and such special

conditions as shall apply to the Agreeme

ether with the General Tender Conditions and any
additional provisions in the associate
in writing between the Parties],
by the Service Provider to Tr.

33.3 Background Intellectual
either Party to give e to tME obligations under the Agreement owned in whole or in part by
or licensed to eithe or their affiliates prior to the Commencement Date or developed after
the Comme e otherwise pursuant to the Agreement;

33.4 Busin eans Mondays to Fridays between 07:30 and 16:00, excluding public holidays

as procl§ i South Africa;

33.5 & o, ment Date means [®], notwithstanding the signature date of the Agreement;

Q Co ential Information means any information or other data, whether in written, oral,
graphic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d) any information disclosed by either Party and which is clearly marked as being confidential

or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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33.7
>

33.9

33.10

33.11

f) - . information relating to the past, present and future research and development of the '
disclosing Party; ‘ | "

i '
{ b 0 )

a) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an'onus rests on the
disclosing Party to maintain the confidentiality of such information; '

h) information contained in the software and associated material and documentation
. belonging to the disclosing Party;.

i) technical and scientific information, Know-How and trade se‘&s of a disclosing Party
including inventions, applications and processes; ‘

j) Copyright works;

k) commercial, financial and marketing ;information; V
)} data concerning architecture, demonstration ;ﬁnﬁﬁchniques, processes, machinery
and equipment of the disclosing Party; Q
m) plans, designs, concepts, drawingy fun al
specifications of the disclosing Pggag
n) information concerning faul cts in goods, equipment, hardware or software or the

@ d

0) information concerniig the ™Marges, Fees and / or costs of the disclosing Party or its

and technical requirements and

incidence of such faults ol

authorised Subgpntra or their methods, practices or service performance levels

Copyright ight in expressions, procedures, methods of operations or mathematical
concepts gorMiter program codes, compilations of data or other material, literary works, musical

N , sound recordings, broadcasts, program carrying signals, published editions,
ic works, or cinematographic works of the copyright owner to do or to authorise the

g of certain acts specified in respect of the different categories of works;

ult means any breach of the obligations of either Party [including but not limited to
undamental breach or breach of a fundamental term] or any Default, act, omission, negligence or
statement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation

to the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Page 64 of 87



wStandard Terms and Conditions of Contract
Serwces [January 2014] ‘ ,.

1 33.12

33.13

33.14

33.15
33.16

33.17
33.18

33.19

33.20

33.21

>
33.24
33.25
33.26

Foreground Intellectual Property means all Intellectual Property developed by e|ther Party
pursuant to the Agreement

Intellectual Property means Patents, Designs, Know -How, Copynght and Trade Marks and all
rights having equivalent or similar effect which may eX|st anywhere in the world and includes all
future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information pf whatever nature relating to the Intellectual
Property and its exploitation' as well as all other Confidential Information generally relating to
Transnet's field of technology, including technical information, pr“sing or manufacturing
techniques, Designs, specifications, formulae, systems, processgs® information concerning

materials and marketing and business information in general;

Materials means the Dellverables, the Service Prowder Ma Whe Third Party Materials;
Parties mean the Parties to the Agreement together ubsidiaries, divisions; business
units, successors-in-title and their assigns;

Party means either one of these Parties;

Patents mean registered Patents and Pat lications, once the latter have proceeded to grant,
and includes a right granted for any i ns, pfoducts or processes in all fields of technology;

Permitted Purpose means an % process to be undertaken or supervised by Personnel
or employees of one Pa uri term of the Agreement, for which purpose authorised

disclosure of the other Pa ential Information or Intellectual Property is a prerequisite in

order to enable such acWyity or process to be accomplished; -

Personnel m ner, employee, agent, consultant, independent associate or supplier,

the®staff of such Subcontractor, or other authorised representative of either

OMler(s) means official orders issued by an operating division of Transnet to the
ider for the provision of Services;

ervice(s) means [@], the Service(s) provided to Transnet by the Service Provider, pursuant to
he Work Order(s) in terms of the Agreement;

3 Service Level Agreement or SLA means the processes, deliverables, key performance
indicators and performance standards relating to the Services to be provided by the Service
Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;
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33.27 Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may ‘ble amended from time to time; ; ‘ ‘ i

33.28 Third Party Material means software, software development tools, methodologies, ideas,
‘hethods, proCéés‘es, concepts and‘fechnique‘s owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

33.29 Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or

. logo, or combination of signs and/or logos capable of distinguishing the goods.or services of one

undertaking from those of another undertaking; ' \

33.30 VAT means Value-Added Tax chargeable in terms of the Value-Added{Tax Act, 89 of 1991, as may
be amended from time to time; and

33.31 Work Order(s) means a detailed scope of work.for a Iy regpired by Transnet, including
-timeframes, Deliverable, Fees and costs for the supply ice to Transnet, which may be
appended to the Agreement from time to time.

INTERPRETATION

34.1 Clause headings in the Agreement aregd e ease of reference only and do not form part of
the Agreement for the purposes Qfsi

<

Party having or being deem@d to ha¥

etation or for any other purpose. No provision shall be

construed against or interpre sadvantage of either Party hereto by reason of such

ructured or drafted such provision.

34.2 Any term, word, acrogm or e used in the Agreement, other than those defined under the
clause headin'g “D&NLidgs” shall be given its plain English meaning, and those terms, words,
acronyms, a used in the Agreement will be interpreted in accordance with the generally
accepte gs gccorded thereto.

34.3 A referdgce singular incorporates a reference to the plural and vice versa.

34.4 refe to natural persons incorporates a reference to legal persons and vice versa.

3 fog®nce to a particular gender incorporates a reference to the other gender.

E AND SCOPE

.1 The Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

35.2 Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).
35.3 Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated into the body of the Agreement.

35.4 During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 60 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

35.5 Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
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37

silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provrslon or condltlon in this Master Agreement has been specifically revoked or
amended by mutual wrrtten agreement between the Partles '

35.6 Time will be of'the essence and the Service Prdvider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any:act or omission by Transnet and |t has used its
best endeavours to advise Transnet of such act or omission. In the ever‘of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a d equal to the period of
that delay.

AUTHORITY OF PARTIES

36.1 Nothing in the Agreement will constitute or be deegaad tute a partnership between the

Q

er or authority to enter into an agreement in the

Parties, or constitute or be deemed to constitutg rtfles as agents or employees of one

another for any purpose or in any form whatsdever.

36.2 Neither Party shall be entitled to, or hav
name of the other; or give any warra

create any liability against the @
whatsoever.

WARRANTIES

presentation or undertaking on the other's behalf; or
d the other’s credit in any way or for any purpose

37.1 The Service Proyide ts to Transnet that:

a) |t hasgu and authority to enter into and to perform the Agreement and that the
executed by a duly authorised representatives of the Service Provider;

b scharge its obligations under the Agreement and any annexure, appendix or
sclT€dule hereto with all due skill, care and diligence;

c) it will be solely responsible for the payment of remuneration and associated benefits, if

conformance with any applicable laws and regulations;

any, of its Personnel and for withholding and remitting income tax for its Personnel in
~

d) it will procure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

37.2 The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 37.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim approptiate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.
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37.3 The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Del|verables they will, if properly used, conform in. aII material respects wnth the requlrements set
out in the relevant schedule. The Serwce Prowder will at its expense remedy any such non-
‘conformance as soon as p055|ble but in any event within 30 [thirty] days of notification by
Transnet. In the "event that the Service Provider' fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in

" place of the, Servnce Provider and any excess charges or costs |ncurred by Transnet as a result
* shall be paid by the Service Provider.

37.4 The Service Provider will remedy any defect within 30 [thirty] days &lng notified of that defect
by Transnet in writing.

37.5 The Service Provider will not be liable to remedy any pr Wn from or caused by any
modification made by Transnet to the Deliverables, or of, without the prior approval

of the Service Provider.

37.6 The Service Provider shall advise Transnet of t @ s of any steps proposed by Transnet
pursuant to clause 37.5 above, including but Rot limited to any cost implications or any disruption
or delay in the performance of the S ) Parties agree that any changes to the Services,

including the charges for the Servicg y timetables for delivery of the Services, will be agreed

in accordance with the changd ocedure, as set out in clause 60 [fAmendment and
Change Control].

37.7 The Service Provider w@rran

a) it has, usin st up-to-date software available, tested for [and deleted] all commonly

know, the Materials and for all viruses known by the Service Provider at the date
o) evagt Work Order; and
b) th&ipne of delivery to Transnet, the Materials do not contain any trojan horse, worm,

bomb, time bomb, back door, trap door, keys or other harmful components.
Segyvice Provider agrees that, in the event that a virus is found, it will at its own expense use
st endeavours to assist Transnet in reducing the effect of the virus and, particularly in the
event that a virus causes loss of operational efficiency or loss of data, to assist Transnet to the
« same extent to mitigate such losses and to restore Transnet to its original operating efficiency.

37.8 The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
of Section 14 of the Bill of Rights in connection with the Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto.

37.9 The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

37.10 In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
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review of the capability of the' proposed Subcontractor to comply' with the specified railway safety .

: requirements and/br regulati,on‘s. The Service Prov'ider and/or its Subcontractor shéll grant ,
] . ! Y

Transnet access, during the term of the Agreemer{t, to review any safety-related a"ctivities,

- including the coordination of such activities across afl parts of its organisation.

TRANSNET'S OBLIGATIONS

38.1

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including inforhatibn concerning Transnet's opefétibﬁs and activities, that relates to
the Services as may be necessary for the Service Provider to perf r~ he Services, but for no
other purpose. However, Transnet's compliance with any request for foformation is subject to any
internal security rules and requirements and subject to the ofservanc@gy the Service Provider of
its confidentiality obligations under, the Agreement. V

38.2 The Service Provider shall give Transnet reasona any information it requires in
accordance with clause 38.1 above.

38.3 Subject to clause 45 [Service Providers P&sonnel[®ransnet agrees to provide the Service
Provider or its Personnel such access to of its facilities as is necessary to allow the Service
Provider to perform its obligations un Agreement.

GENERAL OBLIGATIONS OF TH ROVIDER

39.1 The Service Provider shall:

c) n business in a professional manner that will reflect positively upon the Service
videT and the Service Provider’s Services;

eep full records clearly indicating all transactions concluded by the Service Provider

% relating to the performance of the Services and keep such records for at least 5 [five] years

from the date of each such transaction;

e) obtain, and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Service Provider;

f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
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and without prejudice to any. claims which Transnet may have.for damages, against the

Service Provider.

39,2 The Service Provider acknowledges and agrees that it shall at all times:

a)
b)

c)

d)

€)

9)

h)

m)

render the Services and perfdrm all its duties with honesty and iﬁtegrity;

communicate openly and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;
endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence; \\

use its best endeavours and make every diligent effort to meetgreed deadlines;

treat its own Personnel, as well as all Transnet'yofficers, %employees, agents and
consultants, with fairness and courtesy and respect fo V\an rights; :

practice and promote its own internal polici at prohibiting and preventing unfair

discrimination [as further referred to in clausg quality and Diversityl;

the Services with courtesy and respond

treat all enquiries from Transnet in con§ection wi
to all enquiries promptly and Q here the Service Provider is unable to comply

with the provisions of this clays Service Provider will advise Transnet of the delay and

the reasons therefor and Transnet informed of progress made regarding the

enquiry;

when requestedaby T , provide clear and accurate information regarding the Service
Provider's licies and procedures, excluding Know-How and other Confidential
Inform where a non-disclosure undertaking has been entered into between

w ¥conflict of interest to develop between its own interests [or the interests of any
ofher customers] and the interests of Transnet;

t accept or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an
attempt to otherwise exert undue influence over the recipient;

not mislead Transnet or its officers, employees and stakeholders, whether by act or
omission;
not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet’s reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
which it becomes aware in connection with Transnet or the provision of Services.

B-BBEE AND SOCIO-ECONOMIC OBLIGATIONS

40.1 B-BBEE Scorecard

a)

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier
Development Programme, as applied by Transnet.
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b) In response. to this requirement, the Service Provider shall submit to Transnet’s Contract’
Manager or éuch other, deéignated person detaiié,of its B~BBEE status in terms of the latest
Codes of GOod‘Practi\ce iésued in terms of the B-BBEE A(l't and proof thereof' at‘ the |
beginning of March each year during the currency of the Agreement.

c)  The Service Provider undertakes to notify and provide full details to Transnet in the event
there is: |
0] a,‘change in the' Service Provider’s B,;BBEE status which is less than wﬁat it was at.
: the time of its appointment including the impact thereof; agd
(i) a corporate or internal restructure or change in co él of the Service Provider
which has or likely to impact negatively on the Servi vider's B-BBEE status.
Wereof, the Service Provider
lating to the Service Provider
agency or auditor for the purposes

Service Provider B-BBEE status) which
Transnet may request on written ngticdwithin 30 (thirty) days of such request. A failure to

d) Notwithstanding any other reporting requirement
undertakes to provide any B-BBEE data (under

which has been relied upon or utilised by a t
of issuing a verification cgrtiﬁcate in respecg

provide such data shall constj SeNice Provider Default and may be dealt with in

accordance with the provisjg use 50Error! Reference source not found..

e) In the event there is 3 the Service Provider’'s B-BBEE status, then the provisions

of clause 50Error! R e source not found. shall apply.

40.2 B-BBEE Improvemefy Plan

a) Transnetegn s its Service Providers to constantly strive to improve their B-BBEE
leve th d, the Service Provider undertakes to provide Transnet with a B-BBEE
0 Plan to indicate the extent to which their B-BBEE status will be maintained or

iNproW# over the contract period, as per Annexure ............ of the RFP.

Service Provider shall, for the duration of the Agreement, comply with the B-BBEE

mprovement Plan.
C The terms of the B-BBEE Improvement Plan and monetary value of the commitments

\\ thereunder shall not (unless otherwise agreed in writing) be less or less favourable than
the commitments made by the Service Provider in such B-BBEE Improvement Plan.

40.3 Supplier Development Implementation Plan

a) In addition to the Supplier Development Plan which the Service Provider provided as part
of its bid, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet
with a Supplier Development Implementation Plan [the Implementation Plan] setting
out the nature, extent and monetary value of the Service Provider's commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and verification of the Service Provider’s compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) days from the signature date of the LOI/LOA.

b) The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid (or such later date

as Transnet may consent to in writing).
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40.4

40.5

c

d)

If the Parties (acting reasonably and'in good faith with due consideration to the Supplier
Development Plan proposed by the Serwce Provider in response to the RFP fall to reach
agreement on the Supplier’ Development Implementation Plan w1th|n the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause
50Error! Reference source not found. shall apply.

The Supplier’s Implementation Plan shall include, but not be limited to Technology transfer;,
New  skills' development, Job creation, Job preservation, Small business promotion and
Rural integration and regional development.

The terms' of the Implementation Plan’s and the moneta &Iue of the commitments
thereunder shall not (unless otherwise agreed in writing ss or less favourable than
the commitments made by the Service Provi in the” Supplier Development
Implementation Plan. N ' '

Green Economy/Carbon Footprint
.a) In addition to the Supplier Development & BBEE commitments that the Service

Provider makes, the Service Providgr has in its bid provided Transnet with an

understanding of the Service osition with regard to issues such as waste

disposal, recycling and ene rvation.

Reporting

a)

c)

d)

The Service ProvideRshall pronitor, audit, and record in an auditable manner, its own
implementation\gnd cofMpliance with the B-BBEE Improvement Plan and the Supplier

mentation Plan and provide the Contract Manager with such
the Contract Manager may reasonably request concerning the
of the B-BBEE Improvement Plan and the Supplier Development

Service Provider shall, every 3 (three) months from the Commencement Date and

ithin 7 (seven) days of the end of the calendar month of that 3 (three) months period,

provide Transnet with a report (for monitoring purposes only) in respect of each of the
undertakings stipulated in this clause 40.5.

Transnet, through its Supplier Development division, shall, every 6 (six) months from the
Commencement Date, review and verify the Service Provider's undertakings stipulated in
this clause with respect to B-BBEE and Supplier Development commitments, based on the

Service Provider's report.

The Service Provider shall attach adequate proof to enable Transnet to verify compliance
with the B-BBEE Improvement Plan and Supplier Development Implementation Plan.

Post verification of the submitted report to Transnet, Transnet shall engage with the
Service Provider on the findings. The Contract Manager, assisted by the relevant specialist
from Transnet’s Supplier Development division, must report to the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the
Service Provider has not so complied.
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f)

g)

h)

a)

Without prejudice to'the Transnet’s rights under the Agreement: K '

@ if th‘g Contract ‘Manager and/or Trénsn_et’s Supplier Development épecialist ;
reasoln‘ably considers that the Service Provider is not at any time complying with B-
BBEEllmprovement Plan and/or the Supplier Development Implementatioh‘blan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as
t9' the steps he reasonably considefs should be taken by the Service; Provider in
order for the Service Provider to remedy such non-complignce and the time period
within which such steps must be taken;

(i) If such' recommendations are not implement the Service Provider in
accordance with such recommendations, the t@o s of clause 40.6; and

(i) Transﬁet may ‘a't any time request a me Service Provider to consider

Transnet and/or the Contract Manad hich otherwise comes to its attention.

any non-compliance reported to i % upplier Development specialist of
Both Parties must attend such meeting and negotiate in good faith with a view to
reach agreement on th s ON\gctions that the Service Provider must undertake

in order to remedy tha ompliance.

In the event the Serycd Qer is found not to have met the B-BBEE and Supplier

Development require fed upon in the B-BBEE Improvement Plan and the Supplier
Development Igplem® On Plan, and/or is found to be fraudulent in submitting the
reports, th net shall impose a non-compliance penalty as provided for in clause

40.6 b all'be entitled to terminate in terms of clauses 49 and 50.

Foe t akgy of completion of its contractual obligations, the Service Provider shall be
li complete all the undertakings made under the B-BBEE Improvement Plan and
Supplier Development Implementation Plan 3 to 6 months before the Termination

Non Compliance Penalties:

If the Service Provider fails, at any time, to achieve its commitments under and in
accordance with the B-BBEE Improvement Plan and the Supplier Development
Implementation Plan ("a Non Compliance”), the Service Provider shall, subject to Clause
40.6 [Non Compliance Penalty Cap], pay a Non Compliance penalty ("Non Compliance
Penalty”) to Transnet in respect of such Non Compliance at the applicable rate (“Applicable
Rate"), as prescribed in clause 40.6(i) below.

()] Non Compliance Penalties shall be calculated as a percentage of the Contract Value
and accrue at the Applicable Rate per month until:

(i)  the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan and/or the B-BBEE
Improvement Plan (as applicable); or if earlier

(i)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):
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b) ' In relation to the Supplier Development Implementation Plan, Non Compliance Penalties
shall accrue at the following Applicable Rates: '

(i) for the first month (or part thereof), a rate of 0.25% (one quarter per cent);
(i)  for the second month (or part thereof), a rate of 0.5% (one half a per cent);
(i)  for the third month (or part thereof), a rate of 1.0% (one per cent);

(iv) for the fourth month (or part thereof), a rate of 1.25% (one and one quarter per
‘ ‘cj:ent);and - ’ ol
(v) forany period of Non Compliance after the fourth mon \;rate of 1.5% (one and a
half per cent).

) In relation to the B-BBEE Improvement Plan, Non Comgliance Palties shall accrue at the
following Applicable Rates: ' rV

(ii) for the second month (or part thereo 2 of 1.5% (one and a half per cent);

f
(i) for the first month (or part thereof.) (one per cent);

(iii) fdr the third month (or part thergof), a rate of 2.0% (two per cent);
(iv) for the fourth month (Q theReof), a rate of 2.5% (two and a half per cent);

and
(v) for any perio pliance after the fourth month, a rate of 3% (three per
cent).

Non Compliance Perylty Cap (for Large Enterprises):

d) The m. nt of the Service Provider's liability to pay Non Compliance Penalties
40.6 shall not exceed:

case of the Supplier Development Implementation Plan, 5% (five per cent) of
e Contract Value; and

i)’ in the case of the B-BBEE Improvement Plan, 5% (five per cent) of the Contract
Value, (each a Non Compliance Cap).

Q Applicable Rates of Non Compliance Penalties (for QSEs and EMEs):

e) In relation to the Supplier Development Implementation Plan, Non Compliance Penalties
shall apply annually at the rate of 0.5% (one half per cent);

f) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall apply annually
at the rate of 0.5% (one half per cent).

Non Compliance Penalty Cap (for QSEs and EMEs):

g) The maximum amount of the Service Provider's liability to pay Non Compliance Penalties
under this Clause 40.6 shall not exceed:

h) in the case of the Supplier Development Implementation Plan, 1.5% (one and a half per
cent) of the Contract Value; and

i) in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the
Contract Value, (each a Non Compliance Cap).

Non Compliance Penalty Cettificate:
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If any Non Compliance Penalty arises, the Contract Manager, shall issue a Non Compliance
Penalty Cerfificate on the last day of each month during such Non Compliance indicating
the Non Corfipliénce Pénalt;es which have accrued during lthat ‘period. ‘

A Non Coﬁibliance Penalty'Certiﬁcate shall be prima facie proof of the matters ‘to‘ which it
relates. If the Service Proyidver disputes any of the amounts set out in a Non Compliance

Penalty Certificate:

(i) tt,;e dispute shall be resolved in accbrdance with the provisions of the,lAgreement;,
and ‘ \

(i) if pursuant to that referral, it is determined that the{pervice Provider owes any
amount 'to Transnet pursuant to the Non Complian alty Certificate, then the

Service' Provider shall pay such amount to Tr: Wﬂ 10 (ten) Business Days of
the determination made pursuant to such a®%on and an accompanying valid

Tax Invoice.
Payment of Non Compliance Penalties:
.

R

41

)

Subject to Clause k), the Service %sha" pay the Non Compliance Penalty indicated
in the Non Compliance Penalty. cate Within 10 (ten) Business Days of Transnet issuing

a valid Tax Invoice to th rovider for the amount set out in that certificate. If

Transnet does not is; ax Invoice to the Service Provider for Non Compliance

Penalties accrued d@ing afy relevant period, those Non Compliance Penalties shall be

carried forward§g the MeR period.

The Service W shall pay the amount due within 10 (ten) days after receipt of a valid
Tax J#voi Transnet, failing which Transnet shall, without prejudice to any other
ri Trafsnet under the Agreement, be entitled to call for payment which may be in

4‘ ransnet deems reasonable and/or appropriate.
Id the Service Provider fail to pay any Non Compliance Penalties within the time

dicated in above (as applicable), Transnet shall be entitled to deduct the amount not paid
by the Service Provider from the account of the Service Provider in the ensuing month.

The Non Compliance Penalties set forth in this Clause 40.6 are stated exclusive of VAT. Any
VAT payable on Non Compliance Penalties will be for the account of the Service Provider.

FEES AND EXPENSES

41.1

41.2

41.3

In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service

Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a)
b)

<)

are agreed by Transnet in advance;
are incurred in accordance with Transnet’s standard travel and expenses policies;

are passed on to Transnet at cost with no administration fee; and
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41.4

d)  will only be reimbursed if supported by relevant receipts. B

All . Tax Inyoicé)s relating to Fees,  out of pocket' expenses and, if. applicable,‘ travel and
accommodation costs, will provide. the detail for each of the Personnel‘c'arrying out the Services
éhd incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a
separate item.

42 INVOICING AND PAYMENT

42.1

42.2

42.3

42.4

42.5

43  FEE

43.3

Transnet shall. pay the Service Provider the amounts stipulated in the rﬂevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon ik of a valid and undisputed

' Tax Invoice together with the supporting documentation as W\ e Work Order appended

hereto, once the valid and undisputgd ‘Tax Invoices, or I f the Tax Invoices which are
valid and undisputed become due and payable to jce Provider for the provision of the
Services, in terms of clause 42.4 below.

All Fees and other sums payable under the Aggeement are exclusive of VAT, which will be payable
at the applicable rate.

Unless otherwise provided for in v Order(s) appended to the Agreement, Tax Invoices
shall be submitted together wi -end statement. Payment against such month-end
statement shall be made b ithin 30 [thirty] days after date of receipt by Transnet of
the statement togethegwith @ A and undisputed Tax Invoices and supporting documentation.

Tax Invoice, or any part thereof which is not in dispute, is not made in

accordance w use 42, the Service Provider shall be entitled to charge interest on the

outstandi untgat The Standard Bank of South Africa’s prime rate of interest in force, for the
e

riod& date of payment until the outstanding amount is paid.
M )

pe
Fe r Services rendered in terms of the Agreement shall be subject to review as indicated in

Where the payfnen

the Work Order(s) annexed hereto from time to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute resolution in accordance with
clause 57 of this Master Agreement [Dispute Resolution].

44  INTELLECTUAL PROPERTY RIGHTS

44.1

Title to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Service Provider.
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b)

Transnet shall grant to the Service Provider.an irrevocable, royalty free, non-exclusive
licence to uée Transnet’s \Background Intellectual Property ohly for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider’s Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider’s, Background. °
Intellectual Property on terms which shall be bona fide neg’otia'%between the Parties for
the purpose of commercially' exploiting the Foreground Intell | Property, to the extent

that such access is required.

44.2 Title to Intellectual Property

a)

b)

All right, title and interest in and to Foreground yoperty prepared, conceived

or developed by the Service Provider, its rq %
Transnet and the Service Provider ackpowle@ge
to the Foreground Intellectual Pro The Service Provider shall not at any time during

gents and employees shall vest in
at it has no claim of any nature in and

of the Agreement dispute the validity or

Segvi iger shall reasonably assist Transnet in attaining and maintaining protection of
e und Intellectual Property.

re the Foreground Intellectual Property was created by the Service Provider or its
searchers, agents and employees and where Transnet elects not to exercise its option to

d)

seek protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
sign all documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of
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44.4

44.5

Transnet’s' Background Intellectual Property and/or Confidential Information shall ‘be exclusively

owned by Transnet. The Service Provider ‘shall disclose promptly to Transnet all such

im‘brovements, developments, adaptétions and/or modifications, inventions or discoveries. The

Service Provider. hereby undertakes to sign all documents and do all things as may be necessary

to effect, record and perfect the assignment of such improvements, developments, adaptations

and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
" reasonably assist Transnet in attdining, maintaining or documenting ownership and/or protection
" of the improved Foreground Intellfectual Prope‘rty. '

Unauthorised Use of Confidential Information - \\

The Service Provider shall not authorise any party to act on or any way any Confidential
Information belonging to Transnet whether or not such is aware of such Confidential
i fo%f it becomes aware of any

ion With such assistance as Transnet

Information, and ‘shall promptly notify Transnet of ‘th
party so acting, and shall provide Transnet the i

reasonably requires, at Transnet’s cost and expen avent such third party from so acting.
Unauthorised Use of Intellectual Prope

a) The Service Provider agrees t i snet in writing of any conflicting uses of, and
applications of registratiog

e

Provider acquires knowledge and Transnet shall have the

atents, Designs and Trade Marks or any act of

infringement, unfair ¢ passing off involving the Intellectual Property of
Transnet of which tife Se

right, as its owg optio oceed against any party infringing its Intellectual Property.

e sole and absolute discretion of Transnet to determine what steps shall

b)  Itshall be
the infringer and the Service Provider shall co-operate fully with Transnet,
et'sycost, in whatever measure including legal action to bring any infringement of

scertainable facts.

atgr
egAusENo an end.
% Service Provider shall cooperate to provide Transnet promptly with all relevant

If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other awards arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other awards
arising out of proceedings.

SERVICE PROVIDER’S PERSONNEL

45.1

45.2

45.3

The Service Provider's Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the
degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any

other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements]. The
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* . Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in:

i

454

45.5

| accordance with theée requirements.
| ll

3 i ¥

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on

“behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable

‘opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Tlfansnet notifies the Service Provide;r of any such refusal [with reasoné why]. The
reasonable exclusion of any such individual from such premise‘svsha\not relieve the Service
-Provider from the performance of its obligations under the Agreemen

The Service Provider agrees to use all reasonable endeavour sure the continuity of its

Personnel assigned.to perform the Services. If any re-assig t by the Service Provider .of those

Personnel is necessary, or if Transnet advises that any s§ [ assigned are in any respect

unsatisfactory, including where any such Personry are expected to be or have been
absent for any period, then the Service Provider ptly supply a replacement of equivalent

commencing provision of the Services, val not to be unreasonably withheld or delayed.

" calibre and experience, and any such repl§cement shall be approved by Transnet prior to
a&

LIMITATION OF LIABILITY

46.1

46.2

Neither Party excludes or lirgfts Ii@ the other Party for:

a) death or personal inj o negligence; or

"b) fraud. i '
The Service all indemnify and keep Transnet indemnified from and against liability for
damage Trapsnet property [whether tangible or intangible] or any other loss, costs or

u y Transnet to the extent that it results from any act of or omission by the
vider or its Personnel in connection with the Agreement. The Service Provider’s liability
g put of this clause 46.2 shall be limited to a maximum amount payable in respect of any
ccurrence or a series of related occurrences in a single calendar year, such amount to be

< !on
agreed in writing by the Parties.

3

46.4

46.5

46.6

Subject always to clauses 46.1 and 46.2 above, the liability of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Default(s) relates.

Subject to clause 46.1 above, and except as provided in clauses 46.2 and 46.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of liability in clause 46.4 above is void or unenforceable, either
Party’s total liability for all loss or damage under the Agreement shall be as provided in clause
46.3 above.

Nothing in this clause 46 shall be taken as limiting the liability of the Service Provider in respect of
clause 44 [Intellectual Property Rights] or clause 48 [Confidentiality].
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INSURANCES = . A

47.1

Without limlitim:;\the liability of the Service Provider under the Agreement, the $en)i\ce Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against,-iﬁc’luding any Iiabilify it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to thgé level of such:insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers &1 will produce to Transnet
evidence of the existence of the policies on an annual basis wi [thirty] days after date of

policy renewals. y

Subject to clvause' 47.4 below, if the Service Pfdvidef fai dequate insdrance'under this
clause 47, it shall notify Transnet in writing as sgOn™ ecomes aware of the reduction or
inadequate cover and Transnet may arrange or -@ such insurance. The Service Provider
shall promptly reimburse Transnet for an p miums paid provided such insurance ‘protects the
Service Provider’s liability. Transnet a S esponsibility for such insurance being adequate

to protect all of the Service Provid

available upon com

Transnet in writin uch termination and/of unavailability, whereafter either the Service
Provider or T ay' terminate the Agreement on giving the other Party not less than 30

[thirty] d @ wiitten notice to that effect.

CONFIDRYTIALI

48.1 @ti hereby undertake the following, with regard to Confidential Information:
a) not to divulge or disclose to any person whomsoever in any form or manner whatsoever,

either directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential
Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such copies shall be regarded as Confidential Information;
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48.2

d)

e)

g)

h)

k)

not to de-compile, disassemble or reverse engineer any composition, compilation,. concept
application, item, component de-compilation, |nclud|ng software or hardware disclosed and
shall not analyse any sample provided by’ Transnet or otherwise determine the
composition or structure or cause to permlt these tasks to be carried out except in the
performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information ;

Confidential Information disclosed by either Party to the other, ‘ by either Party to any
other party used by such Party in the performance of the Agr Aent shall be dealt with as
“restricted” or shall be dealt with according to any other iate level of confidentiality

w en the Parties concerned
I 8

any other person subject to their

relevant to the nature of the information concerned,

and stipulated in writing for such information in

the Parties shall not make or permit to bg
control, any public statements or issue pres es or disclose Confidential Information
with regard to any matter related to tie Agreement, unless written authorisation to do so

has first been obtained from th 1M4§ disclosing such information;

se such aspects of Confidential Information as may be

qualified employees or consultants of the Party who are
duties to receive the Confidential Information for the
Permitted Purpgse prow that the employee or consultant concerned has a legitimate

interest the d then only to the extent necessary for the Permitted Purpose, and is
inform, rty of the confidential nature of the Confidential Information and the
objj s of the confidentiality to which such disclosure is subject and the Party shali

employees or consultants honour such obligations;

Party shall notify the other Party of the name of each person or entity to whom any
onfidential Information has been disclosed as soon as practicable after such disclosure;

each Party shall ensure that any person or entity to which it discloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 48 shall not apply

where:

a)

b)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or
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50

48.3

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SEQVICES |
Should the Service Providér fail or neglect to execute the work EV
required by the terms of the Agreement or Work Order,
Order in so far as it relates to the unexecuted work or rejd
the provision of any remaining commitment shall remgin suby¥

€)' can.be proved to have been rightfully received by a Party from.a third party without a
breagh 6f a duty or obligation' bf conﬁdta{ntiél\ity; or | ‘ o

dj is indepe"ndently developed by a Party as proven by its written re‘c.cirds. |

This clause 48 shall survive termination for any rea'éoh of the Agreemeht and shall re'rh‘ai‘n in force

and effect from r'the Commencement Date of thef’ Agreement and 5 .[ﬁve] years éfter the

4 termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
, the Service 'Provider by Transnet pursuant to .the Agreement shall be returnéd to Transnet

including, without limitation all corporate identity equipment incIu{‘g dyes, blocks, labels,
advertising matter, printing matter and the like. = '

y portion of the Service, as
cancel the Agreement or Work
iOn of the Service, and, in such event,

S

all respects to these conditions.

TERM AND TERMINATION

50.1

Notwithstanding the date of sig gf, the Commencement Date if the Agreement is [®]

and the duration shall be fogfa [® ear period, expiring on [®], unless:

a) the Agreement §s ter by either Party in accordance with the provisions incorporated
herein or in edules or annexures appended hereto, or otherwise in accordance with
law or

b) t mept is extended at Transnet’s option for a further period to be agreed by the

rt
A may terminate the Agreement forthwith by notice in writing to the other Party where
othgr Party has committed a material Default and, where such Default is capable of remedy,

% iled to remedy such Default within 30 [thirty] days of receiving notice specifying the Default
n

d requiring its remedy.

Either Party may terminate the Agreement forthwith by notice in writing to the other Party when
the other Party is unable to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended
from time to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissolution;

c) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, application or praceeding in any jurisdiction to which it is subject.

Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise.
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50.5

506

Transnet may cancel any ‘schedule or Work Order hereto at any time on giving the ‘Service

‘ Provnder 30 [thirty] days wntten notlce . |

bl

Notwithstanding this clause 50, elther Party may cancel the Agreement without cause by giving 30
" [thirty] days prior written notice thereof to the other Party. ‘

51 CONSEQUENCE OF TERMINATION

51.1

51.2

51.3

51.4

51.6

51.7

Termination in éccordance. yvith clause 50 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter acggue to either Party and all
provisions which are to survive the Agreement or impliedly do so I‘ remain in force and in
effect.

On termination of the Agreement or a Work Order, the Sep/g ProvideT will immediately deliver

Service Provider, and certify to Transnet in wriling that'this has been done.

To the extent that any of the Deliver an\groperty referred to in clause 51.2 above are in

electronic form and contained on ngo- able storage devices, the Service Provider will provide

Transnet with unencrypted copidg me on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the
and Termination],

ree terminated by the Service Provider under clause 50.2 [Term

e event that a Work Order is terminated by Transnet under clause 50.5

[Term and on/Y Transnet will pay to the Service Provider all outstanding Fees

[apportio pro rata basis] relating to the work undertaken by the Service Provider up until
the dat§ ofc mination. Transnet will also pay the costs of any goods and materials ordered
b S&vice®Provider in relation to the such work for which the Service Provider has paid or is

obliged to pay, in which case, on delivery of such goods or materials, the Service Provider

wi mptly deliver such goods and materials to Transnet or as it may direct.

The provisions of clauses 32 [Definitions], 37 [Warranties], 44 [Intellectual Property Rights], 46
[Limitation of Liability], 48 [Confidentiality], 51 [Consequence of Termination], 57 [Dispute
Resolution] and 61 [Governing Law] shall survive termination or expiry of the Agreement.

If either Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its

creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or
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c). either Party cease or threaten to cease:to carry on its normal line'of business.or default or
| threaten to default in the payment of |ts Ilabllltles generally, or commlt any act or omission
wh|ch would be an act of msolvency in terms of the Insolvency Act 24 of 1936 [as may be
amended from time to time];
then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

52  ASSIGNMENT \
Neither Party may assign‘ the benefit of the Agreerment or eny interest her@under except with'the prior
written co‘n'sent of the other. Further, in the event that Transnet wis 0 assign or novate the
Agreem‘en__t to any third party, the Service Provider agrees that it s t upgeasonably withhold or delay
its consent to such assignment or novation and that it shall on et to recover from Transnet any
reasonable legal costs incurred by it as a direct result of s i ent or novation.

53 FORCE MAJEURE

53.1

53.2

S

Neither Party shall have any claim aggj he &er Party arising from any failure or delay in the

performance of any obligation of gifh

%

terrorism or civil disturbangg, defa®®or other circumstances or factors beyond the reasonable

arty under the Agreement caused by an act of force

majeure such as acts of God ar, lockout, government action, laws or regulations,

control of either Pa an extent that the performance of obligations of either Party

hereunder is delay irtue of the aforegoing, any period stipulated for any‘ such 'performance

e all reasonable steps by whatever lawful means that are available, to resume
arfCe as soon as practicable and will seek agreement to modification of the relevant
isions of the Agreement in order to accommodate the new circumstances caused by the act of
majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate
the Agreement with immediate notice.

54  EQUALITY AND DIVERSITY

54.1

54.2

The Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof.
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57

~
58

'NON-WAIVER

55.1 " Failure or neglect by either Party, at any time, to enforce any of the'provisions of the Agreement,
shall not, in any ménner, be construed to be a waiver of any of that Party's rights in thaf regard
" and in terms of the Agreement. ' ° o '

55.2 Such failure or neglect shall not, |n any manner, affect .the continue, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY ‘
If any provision of the Agreement shall be held to be invalid, illegal or unenf; & ble, or shall be required
to be modified, the validity, legality and enforceability of the remainin isions shall not be affected

thereby. ‘ V

DISPUTE RESOLUTION %

57.1 Should any dispute of whatsoever nature arise bh Parties concerning the Agreement,
. the Parties shall try to resolve the dispu othdief within 10 [ten] Business Days of such

te byg neg
dispute arising.

57.2 If the dispute has not been resolve uch negotiation, either of the Parties may refer the

dispute to AFSA and notify th accordingly, which proceedings shall be held in
Johannesburg.

57.3 Such dispute shall be finallf§gesolfed in accordance with the rules of AFSA by an arbitrator or

arbitrators appoint FSA. -

57.4 This clause co revocable consent by the Parties to any proceedings in terms hereof,
and neith Partles shall be entitled to withdraw from the provisions of this clause or claim
at any

57.5

ause 57 shall not preclude either Party from seeking urgent relief in a court of appropriate
jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

58.1 The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as their respective addresses for giving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shall be entitled to substitute such other
address or facsimile number, as may be, by written notice to the other:

a) Transnet
()] For legal notices: [e]
Fax No. [@]
Attention: Legal Counsel
(i) For commercial matters: [®]
Fax No. [e]

Attention: [e]
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b). ' The Service Provider

)

(i) | For legal notices: L [9]
Fax No. [®]
Attention: [e]

(ii) For commercial matters: [o]

Eax No. [e]
Attention: [e] \
58.2 Any notice shall be addressed to a Party at its physical address or O%§ered by hand, or sent by
facsimile. ‘ :
58.3 Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered posﬁn] after the date of posting thereof; or

c) if faxed, on the date and time of such fax, as evidenced by a fax confirmation

printout, provided that such n shall be confirmed by prepaid registered post on the

date of dispatch of such fj @ h®ld no postal facilities be available on that date, on the
next Business Day.

59  WHOLE AND ONLY AGREENENT

59.1 The Parties h that the Agreement constitutes the whole and only agreement
between th ih rd to the subject matter of the Agreement.

59.2 onfirm that the Agreement replaces all other agreements which exist or may

ny form whatever between them, with regard to the subject matter dealt with in

MENT AND CHANGE CONTROL

/)2

.1 Any requirement for an amendment or change to the Agreement or to a Work Order shall only be
valid if it is in writing, signed by both Parties and added to the Agreement as an addendum
hereto.

60.2 In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree
any proposed changes using the dispute resolution procedures in clause 57 /Dispute Resolution].

61  GOVERNING LAW
The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.
61.1 Change of Law
In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,

extension or re-enactment of any statutory provision or introduction of any new statutory
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62

provision has a material impact on the obligations of. either Party, the Parties will negotiate in '

" good faith to agree such amendments to the Agreement as may be appropriate in the |
\circumstances. If, within a reéson:'::ble period of time, ‘;the‘Servic\e Pr\ovider and Transnet'lcan‘not |
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warranties, or other terms and conditions, either Party may seek to have the matter determined in
accordance with clause 57 [Dispute Resolution] above.

COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which tal‘&together shall constitute
one and the same instrument. Either Party may enter into -the Agrecient by signing any such

—_—“

counterpart.
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