TRANSNET

r

freight rail

RFQ FOR THE SUPPLY AND DELIVERY OF SABS APPROVED LEDFLOOD MAXI 128/279W HVTA -
32510 LM LD AT ELANDSFONTEIN

Transnet Freight Rail, a Division of Transnet SOC Limited, invites all interested parties to resflond to a request for quotation
(RFQ) as indicated below:

All RFQ's should be submitted on the appropriate RFQ forms and should be deposi the tender box before 12h00 on the
closing date of the tender/s.

If delivered by hand, the Tender submissions must be addressed to Mai Area, Transnet Freight Rail RME, Cnr
Jetpark and Northreef Roads.

RFQ documents may be obtained on and after Tuesday, 29" S§ptember 2015 from Nico Forteins, e-mail address
Nico.forteins@transnet.net, contact number: 011 878 7028 an ly be available until 15h00 on 5% October 2015,
free of charge per set of document.

For enquiries regarding obtaining of documents, conta
be viewed from the website by clicking on
http://www.transnetfreightrail-tfr.net/S

age, telephone No. 011 878 7236. RFQ documents may
number that is highlighted in red on the website:

RFQ NUMBER: CRAC-ELF-19426

REQUIRED AT: Elandsfontein

CLOSING DATE OF RFQ@ October 2015 (12h00)
Respondents, who d@
For tender enqui@ 4
travis|
6

y with all of the above, will be disqualified immediately on site.
Contact: Luc
Email : Lyck net.net
Tel : O 8

Cell: 079 6607 11

Transnet Freight Rail is a division of Transnet SOC Ltd Reg no: 1990/000900/30 www.transnetfreightrail-tfr.net
Transnet Freight Rail is an Authorised Financial Service Provider (FSP 18828
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http://www.transnetfreightrail-tfr.net/Supplier/Pages/Tenders.aspx

TRANSNET

W,

Important Note: All potential bidders must read this document and certify in the RFX Declaration
Form that that have acquainted themselves with, and agree with the content. The contract with the
successful bidder will automatically incorporate this Integrity Pact as part of the final concluded
contract.

\\
INTEGRITY PACT

Between

TRANSNET SOC LTD V

Registration Number: 1990/000900/30

("Transnet”)

and
The Bidder / Supplier/ Service Provider / Contractor in&fer referred to as the “Bidder / Supplier”)
Ny

Supplier Integrity Pact
March 2015
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PREAMBLE

Transnet values full compliance with all relevant laws and regulations, ethical standards and the principles of
economical use of resources, fairness and transparency in its relations with its Bidders / Suppliers.

In order to achieve these goals, Transnet and the Bidder / Supplier hereby enter into this agreement hereinafter
referred to as the “Integrity Pact” which will form part of the Bidder’s / Supplier’s application for registration with
Transnet as a vendor.

The general purpose of this Integrity Pact is to agree on avoiding all forms of dishonesty, fraud and corruption
by following a system that is fair, transparent and free from any undue influence prior to, during and subsequent
to the currency of any procurement and / or reverse logistics event and any further contr‘t to be entered into
between the Parties, relating to such event.

All Bidders / Suppliers will be required to sign and comply with undertakings con in this Integrity Pact,
should they want to be registered as a Transnet vendor. V
1 OBJECTIVES

1.1  Transnet and the Bidder / Supplier agree to enter int @ tegrity Pact, to avoid all forms of
dishonesty, fraud and corruption including practicesN§Qa® are anti-competitive in nature,
negotiations made in bad faith and under-prig y following a system that is fair, transparent
and free from any influence / unprejudicg e s prior to, during and subsequent to the

currency of the contract to be entered into h view to:
a) Enable Transnet to obtain thg pntract at a reasonable and competitive price in
conformity to the defined of the works, goods and services; and

b) Enable Bidders / Supplier§to absain from bribing or participating in any corrupt practice in
order to secure the gontra

2 COMMITMENTS OF TRANSN

Transnet commits easures necessary to prevent dishonesty, fraud and corruption and to

observe the follo

2.1  Trang uhdertakes that no employee of Transnet connected directly or indirectly with the
nd ensuing contract, will demand, take a promise for or accept directly or through
r iggles any bribe, consideration, gift, reward, favour or any material or immaterial benefit

er advantage from the Bidder, either for themselves or for any person, organisation or

t party related to the contract in exchange for an advantage in the bidding process, bid

g, evaluation, contracting or implementation process related to any contract.

2.2 Transnet will, during the registration and bidding process treat all Bidders / Suppliers with equity,
transparency and fairness. Transnet will in particular, before and during the registration process,
provide to all Bidders / Suppliers the same information and will not provide to any Bidders /
Suppliers confidential / additional information through which the Bidders / Suppliers could obtain
an advantage in relation to any bidding process.

2.3 Transnet further confirms that its employees will not favour any prospective bidder in any form
that could afford an undue advantage to a particular bidder during the tendering stage, and will
further treat all Bidders / Supplier participating in the bidding process.

2.4  Transnet will exclude from the bidding process such employees who have any personal interest in
the Bidders / Suppliers participating in the bidding process.

Private & Confidential
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3 OBLIGATIONS OF THE BIDDER / SUPPLIER

3.1  The Bidder / Supplier commits itself to take all measures necessary to prevent corrupt practices,
unfair means and illegal activities during any stage of its bid or during any ensuing contract stage
in order to secure the contract or in furtherance to secure it and in particular the Bidder / Supplier
commits to the following:

a) The Bidder / Supplier will not, directly or through any other person or firm, offer, promise
or give to Transnet or to any of Transnet’s employees involved in the bidding process or to
any third person any material or other benefit or payment, in order to obtain in exchange
an advantage during the bidding process; and

b) The Bidder / Supplier will not offer, directly or through intermediasi:as, any bribe, gift,

consideration, reward, favour, any material or immaterial ben other advantage,
commission, fees, brokerage or inducement to any employee Wf Transnet, connected

related to the contract in exchange for any advan
contracting and implementation of the contract.

3.2  The acceptance and giving of gifts may be permitted prg

a) the gift does not exceed R1 000 (one thous@nd Rart® retail value;

b) many low retail value gifts do not exce 000 within a 12 month period;

c) hospitality packages do not exceed 0 in Value or many low value hospitality packages
do not cumulatively exceed R5 508

d) a Bidder / Supplier does notg ainsnet employee more than 2 (two) gifts within a 12

e)

f)

as undue and improper influence on the evaluation process or reward for the
ntract that has been awarded; and

dder / Supplier may not offer gifts, goods or services to a Transnet employee at
rtificially low prices, which are not available to the public at those prices.

\\. The Bidder / Supplier will not collude with other parties interested in the contract to preclude a
competitive bid price, impair the transparency, fairness and progress of the bidding process, bid
evaluation, contracting and implementation of the contract. The Bidder / Supplier further commits
itself to delivering against all agreed upon conditions as stipulated within the contract.

3.4  The Bidder / Supplier will not enter into any illegal or dishonest agreement or understanding,
whether formal or informal with other Bidders / Suppliers. This applies in particular to
certifications, submissions or non-submission of documents or actions that are restrictive or to
introduce cartels into the bidding process.

3.5  The Bidder / Supplier will not commit any criminal offence under the relevant anti-corruption laws
of South Africa or any other country. Furthermore, the Bidder /Supplier will not use for illegitimate
purposes or for restrictive purposes or personal gain, or pass on to others, any information
provided by Transnet as part of the business relationship, regarding plans, technical proposals and
business details, including information contained or transmitted electronically.

Private & Confidential
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3.6 A Bidder / Supplier of foreign origin shall disclose the name and address of its agents or
representatives in South Africa, if any, involved directly or indirectly in the registration or bidding
process. Similarly, the Bidder / Supplier of South African nationality shall furnish the name and
address of the foreign principals, if any, involved directly or indirectly in the registration or bidding
process.

3.7 The Bidder / Supplier will not misrepresent facts or furnish false or forged documents or
information in order to influence the bidding process to the advantage of the Bidder / Supplier or
detriment of Transnet or other competitors.

3.8  The Bidder / Supplier shall furnish Transnet with a copy of its code of conduct, which code of
conduct shall reject the use of bribes and other dishonest and unethic‘\onduct, as well as
compliance programme for the implementation of the code of conduct.

3.9 The Bidder / Supplier will not instigate third persons to commit offences oM§jned above or be an

accessory to such offences.
4 INDEPENDENT BIDDING
4.1  For the purposes of that Certificate in relation to any d Bid, the Bidder declares to fully

understand that the word “competitor” shall includge any i dual or organisation, other than the
Bidder, whether or not affiliated with the Bidd :

a) has been requested to submit a Bid ponse to this Bid invitation;

b) could potentially submit a Jd onse to this Bid invitation, based on their
qualifications, abilities or e % d

c) provides the same Goodsland S &s as the Bidder and/or is in the same line of business
as the Bidder.

4.2 The Bidder has arrive
communication,
between partne

is submitted Bid independently from, and without consultation,
arrangement with any competitor. However communication
joint¥enture or consortium will not be construed as collusive bidding.

4.3  In particulargwitRgui miting the generality of paragraph 5 above, there has been no consultation,
io§, adfeement or arrangement with any competitor regarding:

ographical area where Goods or Services will be rendered [market allocation];
methods, factors or formulas used to calculate prices;

e) the submission of a Bid which does not meet the specifications and conditions of the RFP;
or

the intention or decision to submit or not to submit, a Bid;

f) bidding with the intention of not winning the Bid.

4.4  In addition, there have been no consultations, communications, agreements or arrangements with
any competitor regarding the quality, quantity, specifications and conditions or delivery particulars
of the Goods or Services to which his/her Bid relates.

4.5 The terms of the Bid as submitted have not been, and will not be, disclosed by the Bidder, directly
or indirectly, to any competitor, prior to the date and time of the official Bid opening or of the
awarding of the contract.

4.6  Bidders are aware that, in addition and without prejudice to any other remedy provided to combat

any restrictive practices related to bids and contracts, Bids that are suspicious will be reported to
the Competition Commission for investigation and possible imposition of administrative penalties in

Private & Confidential
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terms of section 59 of the Competition Act No 89 of 1998 and/or may be reported to the National
Prosecuting Authority [NPA] for criminal investigation and/or may be restricted from conducting
business with the public sector for a period not exceeding 10 [ten] years in terms of the
Prevention and Combating of Corrupt Activities Act No 12 of 2004 or any other applicable
legislation.

Should the Bidder find any terms or conditions stipulated in any of the relevant documents quoted
in the RFP unacceptable, it should indicate which conditions are unacceptable and offer
alternatives by written submission on its company letterhead, attached to its submitted Bid. Any
such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed alternative(s) are acceptable or otherwise, as the case may be.

5 DISQUALIFICATION FROM BIDDING PROCESS \

5.1

5.2

5.3

Integrity Pact or in any other form such as to put its reliability as a Bidder / Supplier
into question, Transnet may reject the Bidder’s / Supplier” I from the registration or
algse, Malready registered.

If the Bidder / Supplier has committed a transgression through g violatioRyof section 3 of this
t

bidding process and remove the Bidder / Supplier from it

If the Bidder / Supplier has committed a transgrgssio h a violation of section 3, or any
material violation, such as to put its reliability ofjcredibility into question. Transnet may after
following due procedures and at its own dis so exclude the Bidder / Supplier from future
bf theé®?exclusion will be determined by the severity
mined by the circumstances of the case, which will
eSsions, the position of the transgressors within the
company hierarchy of the Bidderg” Su d the amount of the damage. The exclusion will be
imposed for up to a maximum o@10 (tep) years. However, Transnet reserves the right to impose
a longer period of exclusiorfydepe on the gravity of the misconduct.

If the Bidder / Supplé e that it has restored the damage caused by it and has installed a
suitable corruptiglf prev n system, or taken other remedial measures as the circumstances of
the case maygretNgle, nsnet may at its own discretion revoke the exclusion or suspend the
imposed pefal

6 TRANSNEJS L EXCLUDED TENDERERS (BLACKLIST)

6.1

S
6.2

6.3

6.4

6.5

he§igfllations around Transnet’s blacklisting process as laid down in Transnet’s Supply Chain
d Procurement Procedures Manual are included herein by way of reference. Below follows
a A¥ndensed summary of this blacklisting procedure.

Blacklisting is @ mechanism used to exclude a company/person from future business with Transnet
for a specified period. The decision to blacklist is based on one of the grounds for blacklisting. The
standard of proof to commence the blacklisting process is whether a “ prima facie’ (i.e. on the face
of it) case has been established.

Depending on the seriousness of the misconduct and the strategic importance of the
Goods/Services, in addition to blacklisting a company/person from future business, Transnet may
decide to terminate some or all existing contracts with the company/person as well.

A supplier or contractor to Transnet may not subcontract any portion of the contract to a
blacklisted company.

Grounds for blacklisting include: If any person/Enterprise which has submitted a Bid, concluded a
contract, or, in the capacity of agent or subcontractor, has been associated with such Bid or
contract:

Private & Confidential
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a) Has, in bad faith, withdrawn such Bid after the advertised closing date and time for the
receipt of Bids;

b) has, after being notified of the acceptance of his Bid, failed or refused to sign a contract
when called upon to do so in terms of any condition forming part of the bid documents;

c) has carried out any contract resulting from such bid in an unsatisfactory manner or has
breached any condition of the contract;

d) has offered, promised or given a bribe in relation to the obtaining or execution of the
contract;

e) has acted in a fraudulent or improper manner or in bad faith tow‘js Transnet or any
Government Department or towards any public body, Enterprise or@e$son;

f) bhas made any incorrect statement in a certificate or other ¢ ication with regard to
the Local Content of his Goods or his B-BBEE status is unable to prove to the
satisfaction of Transnet that: %

(i) he made the statement in good faith honest

(i) before making such statement he togk all
correctness;

g) caused Transnet damage, or to incg

lude pany/person recorded as being a company or person
with the public sector on National Treasury’s database of Restricted
efaulters.

Grounds for blacklisting i
prohibited from doing biggi
Suppliers or Register.

Companies as with the person/s guilty of misconduct (i.e. entities owned, controlled or
managed S ns), any companies subsequently formed by the person(s) guilty of the
misconduct agd/o existing company where such person(s) acquires a controlling stake may be
consjgi€re lacklisting. The decision to extend the blacklist to associated companies will be at

iscretion of Transnet.
NSGRESSIONS

The Bidder / Supplier hereby declares that no previous transgressions resulting in a serious breach
of any law, including but not limited to, corruption, fraud, theft, extortion and contraventions of
the Competition Act 89 of 1998, which occurred in the last 5 (five) years with any other public
sector undertaking, government department or private sector company that could justify its
exclusion from its registration on the Bidder’s / Supplier’s database or any bidding process.

If it is found to be that the Bidder / Supplier made an incorrect statement on this subject, the
Bidder / Supplier can be rejected from the registration process or removed from the Bidder /
Supplier database, if already registered, for such reason (refer to the Breach of Law Form
contained in the applicable RFX document.)

SANCTIONS FOR VIOLATIONS

8.1

Transnet shall also take all or any one of the following actions, wherever required to:
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a) Immediately exclude the Bidder / Supplier from the bidding process or call off the pre-contract
negotiations without giving any compensation the Bidder / Supplier. However, the proceedings
with the other Bidders / Suppliers may continue;

b) Immediately cancel the contract, if already awarded or signed, without giving any compensation to
the Bidder / Supplier;

¢c) Recover all sums already paid by Transnet;

d) Encash the advance bank guarantee and performance bond or warranty bond, if furnished by the
Bidder / Supplier, in order to recover the payments, already made by Transnet, along with
interest;

e) Cancel all or any other contracts with the Bidder / Supplier; and

f)  Exclude the Bidder / Supplier from entering into any bid with Transnet in future.

9 CONFLICTS OF INTEREST \

9.1 A conflict of interest includes, inter alia, a situation in which:
a) A Transnet employee has a personal financial interest in a biddi Wg entity; and
b) A Transnet employee has private interests or personal con@gra®nNWOr has an affiliation or a
relationship which affects, or may affect, or may be ppmegiy® to daffect his / her judgment in
action in the best interest of Transnet, or could affect @ ploYee’s motivations for acting in a
particular manner, or which could result in, or be pgrceiveg Bvouritism or nepotism.
9.2 A Transnet employee uses his / her position ileges or information obtained while acting in
the capacity as an employee for:
a) Private gain or advancement; or

b) The expectation of private gain,
employee must be declared in a

ent, or any other advantage accruing to the

Thus, conflicts of interest gf any'§ mmittee member or any person involved in the sourcing
in§ prescribed form.

9.3  If a Bidder / Suppli beComes aware of a conflict of interest i.e. a family, business and / or
social relationshi een1ts owner(s) / member(s) / director(s) / partner(s) / shareholder(s) and
a Transnet ember of Transnet’s Board of Directors in respect of a bid which will be

considered if"process, the Bidder / Supplier:
a)
b)
Bidder / Supplier shall not lend to or borrow any money from or enter into any monetary
-, dealings or transactions, directly or indirectly, with any committee member or any person involved
S in the sourcing process, where this is done, Transnet shall be entitled forthwith to rescind the

contract and all other contracts with the Bidder / Supplier.
10 MONITORING

10.1 Transnet will be responsible for appointing an independent Monitor to:

a) Conduct random monitoring of compliance to the provisions of this Integrity Pact for contracts
entered into between Transnet and the Bidder / Supplier for less than R100,000.000 (one hundred
million Rand) in value;

b) Monitor compliance to the provisions of this Integrity Pact for contracts entered into between
Transnet and the Bidder / Supplier for greater than R100,000.000 (one hundred million Rand) in
value; and

c) Investigate any allegation of violation of any provisions of this Integrity Pact for contracts entered
into between Transnet and the Bidder / Supplier, irrespective of value.

10.2 The Monitor will be subjected to Transnet’s Terms of Conditions of Contract for the Provision of
Services to Transnet, as well as to Transnet’s Supplier Code of Conduct.

Private & Confidential
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11 EXAMINATION OF FINANCIAL RECORDS, DOCUMENTATION AND/OR ELECTRONIC DATA

For the purpose of Monitoring, as stipulated above, the Monitor shall be entitled to:

a) Examine the financial records, documentation and or electronic date of the Bidder / Supplier /
Transnet. The Bidder / Supplier / Transnet shall provide all requested information /
documentation / data to the Monitor and shall extend all help possible for the purpose of such
examination.

12 DISPUTE RESOLUTION

12.1 Transnet recognises that trust and good faith are pivotal to its reIationv with its Bidders /
Suppliers. When a dispute arises between Transnet and its Bidder / Su r, the parties should
use their best endeavours to resolve the dispute in an amicable nifer, whenever possible.
Litigation in bad faith negates the principles of trust and good fait which commercial
relationships are based. Accordingly, following a blacklisting pr Mntioned in paragraph 6
above, Transnet will not do business with a company tha i nst it in bad faith or is
involved in any action that reflects bad faith on its part. Liki ad faith includes, but is not
limited to the following instances:

a) Vexatious proceedings: these are frivolous prgceedingS which have been instituted without
proper grounds;

b) Perjury: where a supplier make a false st t eifMer in giving evidence or on an affidavit;

c) Scurrilous allegations: where a R makes allegations regarding a senior Transhet
employee which are without proper fq , 8candalous, abusive or defamatory; and

d) Abuse of court process: whengfsup gpuses the court process in order to gain a competitive

advantage during a bid process.

13 GENERAL

13.1 This Integrity Pagfis ed by and interpreted in accordance with the laws of the Republic of
South Africa.

13.2 The actjons Yipuled in this Integrity Pact are without prejudice to any other legal action that
i\ accordance with the provisions of the law relating to any civil or criminal

jdity of this Integrity Pact shall cover all the bidding processes and will be valid for an
inite period unless cancelled by either Party.

Should one or several provisions of this Integrity Pact turn out to be invalid the remainder of this
Integrity Pact remains valid.

13.5 Should a Bidder / Supplier be confronted with dishonest, fraudulent or corruptive behaviour of one
or more Transnet employees, Transnet expects its Bidders / Suppliers to report this behaviour
directly to a senior Transnet official / employee or alternatively by using Transnet's “Tip-Off
Anonymous” hotline number 0800 003 056, whereby your confidentiality is guaranteed.

The Parties hereby declare that each of them has read and understood the clauses of this Integrity Pact
and shall abide by it. To the best of the Parties’ knowledge and belief, the information provided in this
Integrity Pact is true and correct.

000000000
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Transnet Non Disclosure Agreement — Goods
[January 2014]

THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]}
whose registered office is at 49™ Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and \\

the Company as indicated in the RFP bid response hereto

WHEREAS V
Transnet and the Company wish to exchange Information [as defing oWl and it is envisaged that each party

may from time to time receive Information relating to the other in % hereof. In consideration of each party
making available to the other such Information, the parties joiftly agree that any dealings between them shall be
hk

subject to the terms and conditions of this Agreement whj Ives will be subject to the parameters of the Bid

Document.

IT IS HEREBY AGREED O

1. INTERPRETATION
In this Agreement:

1.1 Agents mean dj i cers, employees, agents, professional advisers, contractors or sub-

member;

contractors,¢#&.an
1.2 Bid or Bid Dogum means Transnet’s Request for Information [RFI] Request for Proposal [RFP] or
Regffestyfo! tation [RFQ], as the case may be;

1.3 iaf Information means any information or other data relating to one party [the Disclosing
nd/or the business carried on or proposed or intended to be carried on by that party and

«, which is made available for the purposes of the Bid to the other party [the Receiving Party] or its
Agents by the Disclosing Party or its Agents or recorded in agreed minutes following oral disclosure

and any other information otherwise made available by the Disclosing Party or its Agents to the

Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in

writing or otherwise, including any information, analysis or specifications derived from, containing or

reflecting such information but excluding information which:

a) is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or

b) was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by

its written records or other reasonable evidence] free of any restriction as to its use or

disclosure prior to its being so disclosed; or



Transnet Non Disclosure Agreement — Goods
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c) following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and

1.5 Information means all information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and

business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agreement [the \osmg Party] to the other
party [the Receiving Party] will be treated by the Receiving Party as t and confidential and will
not, without the Disclosing Party’s written consent, directly w communicate or disclose

I

[whether in writing or orally or in any other manner] Co mation to any other person

other than in accordance with the terms of this Agree
2.2 The Receiving Party will only use the Confidential nfor or the sole purpose of technical and
rel@§tion to the Bid or for the subsequent performance
id.

commercial discussions between the parties i
of any contract between the parties in rel o th

2.3 Notwithstanding clause 2.1 above, the R i arty may disclose Confidential Information:
% eed to know the Confidential Information for the sole

a) to those of its Agents
purpose set out in claus§ 2.2 ajove, provided that the Receiving Party shall ensure that such
Agents are made aWare prior to the disclosure of any part of the Confidential Information that

the same is con | and that they owe a duty of confidence to the Disclosing Party. The

ReceivinggPa | at all times remain liable for any actions of such Agents that would

consl te reggh of this Agreement; or

required by law or the rules of any applicable regulatory authority, subject to

4 below.

at the Receiving Party is required to disclose any Confidential Information in accordance
use 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate with the
losing Party regarding the form, nature, content and purpose of such disclosure or any action

which the Disclosing Party may reasonably take to challenge the validity of such requirement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent
further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not
confer on the Receiving Party any rights, including intellectual property rights over the Confidential

Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon reguest, of
the Confidential Information provided and any copies made thereof and, so far as is reasonably
practicable, of the location of such Confidential Information and any copies thereof.

3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
a) return all written Confidential Information [including all copies]; and

b) expunge or destroy any Confidential Information from any computer, word processor or other
device whatsoever into which it was copied, read or programmed Ql the Company or on its
behalf.

3.4 The Company shall on request supply a certificate signed by a directo its full compliance with the

requirements of clause 3.3 b) above. V

4. ANNOUNCEMENTS

4.1 Neither party will make or permit to be made any annou or disclosure of its prospeéctive interest

in the Bid without the prior written consent of théjother p3

4.2 Neither party shall make use of the other pa n or any information acquired through its dealings
with the other party for publicity or marke' urposes without the prior written consent of the other

party.

5. DURATION
The obligations of each party aNg its Agents under this Agreement shall survive the termination of any
discussions or negotiationgbe he parties regarding the Bid and continue thereafter for a period of 5

[five] years.

6. PRINCIPAL
hat it is acting as principal and not as nominee, agent or broker for any other person

and that
an

be, responsible for any costs incurred by it or its advisers in considering or pursuing the Bid

with the terms of this Agreement.

7¢ QUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any
other remedies available to it, either at law or in equity, for any such threatened or actual breach of this

Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms Section
14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall observe
the provisions of such Act [as applicable] or any amendments and re-enactments thereof and any
regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against

accidental loss or destruction of, or damage to such data held or processed by them.



Transnet Non Disclosure Agreement — Goods
[January 2014]

9. GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
written consent of the other, save that Transnet may assign this Agreement at any time to any
member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of
any right, power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to the fullest extent permitted
by law. \\

9.4 This Agreement may only be modified by a written agreement duly gignell by persons authorised on
behalf of each party.

9.5 Nothing in this Agreement shall constitute the creation of a partper: Vventure or agency between
the parties.

9.6 This Agreement will be governed by and construed in acd @ with South African law and the parties

irrevocably submit to the exclusive jurisdiction of fae Soutf™African courts.
o E‘k
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Transnet General Bid Conditions — Goods
[February 2015]

1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1  Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2 Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3  Business Day shall mean any day other than a Saturday, Sunday or public holiday;

1.4  Goods shall mean the goods required by Transnet as specified in its Bid Document;

1.5 Respondent(s) shall mean a respondent/bidder to a Bid Document; \\

1.6 RFP shall mean Request for Proposal;

1.7  RFQ shall mean Request for Quotation;

1.8  RFX shall mean RFP or RFQ, as the case may be; V

1.9  Supplier shall mean the successful Respondent;

1.10 Tax Invoice shall mean the document as required b @u 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

1.11 Transnet shall mean Transnet SOC Ltd, a OwRgd Company; and
1.12 VAT shall mean Value-Added Tax i f the Value-Added Tax Act, 89 of 1991, as may be

amended from time to time.
2 GENERAL Q
All Bid Documents and subse t§ontracts and orders shall be subject to the following general conditions
as laid down by Transneigln 0 De strictly adhered to by any Respondent to this RFX.

3 SUBMITTING O % ENTS
3.1 ABid ich\ghal®nhereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no

a

I
u . Late Bids will not be considered.
s shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

\\ Documents with the Bid number and subject marked on the front of the envelope.

the®closing date and time specified in accordance with the directions issued in the Bid

3.3  The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1  Where special forms and/or formats are issued by Transnet for the submission of Bids, Respondents
are required to submit their Bids by completion of the appropriate sections on such official forms
and/or formats and not in other forms and/or formats or documents bearing their own terms and

conditions of contract. Non-compliance with this condition may result in the rejection of a Bid.

4.2  Respondents must note that the original Bid forms and/or formats must be completed for submission
and not a reprocessed copy or other format thereof.

4.3  Only if insufficient space has been allocated to a particular response may a Respondent submit
additional information under separate cover using the Company’s letterhead. This must be duly cross-
referenced in the RFX.
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Transnet General Bid Conditions — Goods
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5

10

S

11

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing the Bid Document.
5.2 Where necessary, only Respondents that have paid the Bid fee and provided proof of payment when

submitting their proposal will be considered.

VALIDITY PERIOD

6.1 The Respondents must hold their Bid valid for acceptance by Transnet at any time within the
requested validity period after the closing date of the bid.

6.2  Respondents may be requested to extend their validity period for a s &kd additional period. In
such instances, Respondents will not be allowed to change any as their Bid, unless they are
able to demonstrate that the proposed change/s is as a direc§and unaWoidable consequence of

Transnet’s extension of the validity period.

SITE VISITS / BRIEFING SESSIONS

Respondents may be requested to attend a site visit or b§iefing n where it is necessary to view the site

in order to prepare their Bids, or where Transnet it necessary to provide Respondents with further

information to allow them to complete their Bi erly."Where such visits or sessions are indicated as
compulsory in the RFX Document, Respond iged to attend these meetings as failure to do so will

result in their disqualification.

CLARIFICATION BEFORE THE{LOS ATE

Should clarification be require aspect of the Bid before the closing date, the Respondent must direct

such queries to the con

COMMUNICATI % HE CLOSING DATE
After the cl of a Bid (i.e. during the evaluation period) the Respondent may only communicate with

the Chair| or,the Secretary of the relevant Acquisition Council.

listed in the RFX Document in the stipulated manner.

SED COMMUNICATION ABOUT BIDS

e Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, may be disqualified.

POST TENDER NEGOTIATIONS

Transnet reserves the right to conduct post tender negotiations with the preferred bidder or a shortlist of
preferred bidders. Should Transnet decide to conduct post tender negotiations, bidders will be requested to
provide their best and final offers to Transnet based on such negotiations. A final evaluation will be
conducted in terms of 80/20 or 90/10 (whichever is applicable) and the contract will be negotiated and

awarded to the successful bidder(s).
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12

13

14

15

16

17

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to
submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other
schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

If the Respondent, after it has been notified of the acceptance of its Bid fails to:

13.1 enter into a formal contract when called upon to do so within such period as Transnet may specify; or
13.2 accept an order in terms of the Bid; \

13.3 furnish satisfactory security when called upon to do so for the fulfilment I&e contract; or

13.4 comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to any other legal w:h it may have, proceed to
accept any other Bid or, if it is necessary to do so, call for Bids af/%ﬂ y recover from the defaulting
Respondent any additional expense incurred by Transnet in new offers or in accepting a less
favourable offer. %

CURRENCY

All monetary amounts referred to in a Bid resagpss

@

15.1 Prices which are quote bfgct to confirmation will not be considered.

ust be in Rand, the currency of the Republic of South
d In the RFP.

Africa [ZAR], save to the extent specifical

PRICES SUBJECT TO CONFIRMATI

15.2  Firm prices quoteggfo urdtion of any resulting order and/or contract will receive precedence over

prices which g€ ect to fluctuation if this is in Transnet’s best interests.

ALTERATIO\%I/E THE RESPONDENT TO BID PRICES
All alterat ade Dy the Respondent to its Bid price(s) prior to the submission of its Bid Documents must

be d 4 g the incorrect figures and words where required and by inserting the correct figures and
ainst the items concerned. All such alterations must be initialled by the person who signs the Bid
ents. Failure to observe this requirement may result in the particular item(s) concerned being

excluded in the matter of the award of the business.

EXCHANGE AND REMITTANCE

17.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Supplier, effect payment overseas
directly to the foreign principal or manufacturer of such percentage of the contract or order value as

may be stipulated by the Respondent in its Bid Documents.

17.2 It is Transnet's preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself

against any currency rate fluctuation risks for the duration of any resulting contract or order.
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18

19

20

21

17.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and

also furnish full details of the principals or manufacturer to whom payment is to be made.

17.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

17.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase
in price arises after the date on which the Goods were to be delivered, as set out in the order and/or
contract, or any subsequent agreement between the parties.

17.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in or%r to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

ACCEPTANCE OF BID

18.1 Transnet does not bind itself to accept the lowest priced or a V

18.2 Transnet reserves the right to accept any Bid in whole og 3

18.3 Upon the acceptance of a Bid by Transnet, the parties % bound by these General Bid Conditions
and any contractual terms and/or any schedule of“Special Conditions” or otherwise which form part
of the Bid Documents.

18.4 Where the Respondent has been 4 by Transnet of the acceptance of its Bid, the
acknowledgement of receipt transit§e be regarded as proof of delivery to the Respondent.

NOTICE TO UNSUCCESSFUL RESP ENN'S

19.1 Unsuccessful Respond Il be advised in writing that their Bids have not been accepted as soon
as possible after te of the Bid. On award of business to the successful Respondent all
unsuccessful ust be informed of the name of the successful Respondent and of the
reason as ids had been unsuccessful.

TERMS IONS OF CONTRACT

20.1 r shall adhere to the Terms and Conditions of Contract issued with the Bid Documents,

r with any schedule of “Special Conditions” or otherwise which form part of the Bid
«, Documents.

20.2 ~ Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on a company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments /alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

21.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

21.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet's letter of acceptance /
intent, subject to all additional amendments and/or special conditions thereto as agreed to by the
parties.
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22

23

24

25

21.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Acceptance/Intent, shall

constitute a binding contract until the final contract is signed.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A Qeign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Replblic of South Africa who is

empowered to sign any contract which may be entered into in the event of its eing accepted and to act

on its behalf in all matters relating to the contract. EV

IDENTIFICATION
If the Respondent is a company, the full names of the directo @ be stated in the Bid. If the Respondent

is a close corporation, the full names of the members §hall be stated in the Bid. If the Respondent is a
partnership or an individual trading under a trade e, full names of the partners or of such individual,

as the case may be, shall be furnished.

RESPONDENT'S SAMPLES

24.1 If samples are required ,fromSRespghdents, such samples shall be suitably marked with the

Respondent's name an ess, the Bid number and the Bid item number and must be despatched

in time to reach th s stipulated in the Bid Documents on or before the closing date of the

s by the due date may result in the rejection of a Bid.

24.2 right to retain samples furnished by Respondents in compliance with Bid

~2 Q. If Transnet does not wish to retain unsuccessful Respondents’ samples and the Respondents require

their return, such samples may be collected by the Respondents at their own risk and cost.

SECURITIES

25.1 The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a Deed of
Suretyship [Deed of Suretyship] furnished by an approved bank, building society, insurance or
guarantee corporation carrying on business in South Africa.

25.2 The security may be applied in whole or part at the discretion of Transnet to make good any loss or
damage which Transnet may incur in consequence of a breach of the contract or any part thereof.

25.3 Such security, if required, shall be an amount which will be stipulated in the Bid Documents.

25.4 For the purpose of clause 25.125.1 above, Transnet will supply a Deed of Suretyship form to the
successful Respondent for completion and no guarantee in any other form will be accepted. A copy
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26

27

of such form will be supplied to Respondents on request. For this purpose a Deed of Suretyship form
will be provided which shall be completed and returned to Transnet or a designated official by the
successful Respondent within 30 [thirty] calendar days from the date of the letter of acceptance. No
payment will be made until the form, duly completed, is delivered to Transnet. Failure to return the
Deed of Suretyship within the prescribed time shall, save where prior extension has been granted,

entitle Transnet without notice to the Supplier to cancel the contract with immediate effect.

25.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Supplier in

relation to the conditions of this clause 25 will be for the account of the Supplier.

PRICE AND DELIVERY BASIS FOR GOODS \

26.1 Unless otherwise specified in the Bid Documents, the prices quoted for G8ods must be on a Delivered
Duty Paid [ICC Incoterms 2010] price basis in accordance with the terms at the delivery point or

points specified in Transnet's Bid Documents. Bids for supply o thgp basis of delivery are liable

to disqualification. The lead time for delivery stated by the nt must be inclusive of all non-

working days or holidays, and of periods occupied
overhauling plant, which would ordinarily occur wighin tf ry period given by the Respondent.
26.2 Respondents must furnish their Bid prices in t e Schedule of the Bid Documents on the following

basis:

ing or in effecting repairs to or

a) Local Supplies - Prices for Gogt anufactured, produced or assembled in the Republic

of South Africa, or impo held in South Africa, to be quoted on a Delivered RSA

named destination basis.

b) Imported Supplies rices for Goods to be imported from all sources to be quoted on a

Delivered D C Incoterms 2010] basis, to end destination in South Africa, unless

otherwisglspggifie the Bid Price Schedule.

EXPORT LICENC x

The awar Goods to be imported may be subject to the issue of an export licence in the country
of origiagor WOPIYP If required, the Supplier's manufacturer or forwarding agent shall be required to apply for
su @

20us~QORLITY OF MATERIAL

29

30

Unless otherwise stipulated, the Goods offered shall be NEW i.e. in unused condition, neither second-hand

nor reconditioned.

DELETION OF ITEMS EXCLUDED FROM BID

The Respondent must delete items for which it has not tendered or for which the price has been included

elsewhere in its Bid.

VALUE-ADDED TAX

30.1 In respect of local supplies, i.e. Goods to be manufactured, produced or assembled in the Republic of
South Africa, or imported supplies held or already in transit to South Africa, the prices quoted by the
Respondent are to be exclusive of VAT which must be shown separately at the standard rate on the

Tax Invoice.
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31

32

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

31.1

31.2

Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set

out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited to submit offers based on
alternative methods of payment and/or financing proposals.

c) The Respondent is required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into
consideration when the Bid is adjudicated. \

d) The Respondent must, therefore, in the first instance, tender stri in accordance with clause

31.1 (a) above. Failure to comply with clause 31.1 (a) above m clude a Bid from further

consideration. y
NOTE: The successful Respondent [the Supplier] shall, jcable, be required to furnish a

guarantee covering any advance payments.
Conditional Discount

Respondents offering prices which are subje onditional discount applicable for payment within

correct in all respects as referre§to in e contract or order. Incomplete and/or incorrect Tax Invoices

shall be returned and the ditional period will be recalculated from the date of receipt of the correct

documentation.

CONTRACT QUAN AND DELIVERY REQUIREMENTS

32.1

Contract Qugnti

a) be clearly understood that although Transnet does not bind itself to purchase a

defigitive quantity under any contract which may be entered into pursuant to this Bid, the
% ccessful Respondent nevertheless undertakes to supply against the contract such quantities

32.2

as may be ordered against the contract, which orders are posted or delivered by hand or
transmitted electronically on or before the expiry date of such contract.

b) It is furthermore a condition that Transnet will not accept liability for any material/stocks
specially ordered or carried by the Respondent with a view to meeting the requirements under
any such contract.

c) The estimated planned quantities likely to be ordered by Transnet per annum are furnished in
relevant section of the Bid Documents. For avoidance of doubt the estimated quantities are
estimates and Transnet reserves the right to order only those quantities sufficient for its

operational requirements.
Delivery Period
a) Period Contracts and Fixed Quantity Requirements

It will be a condition of any resulting contract/order that the delivery period embodied therein
will be governed by the provisions of the Terms and Conditions of Contract.
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33

34

b) Progress Reports

The Supplier may be required to submit periodical progress reports with regard to the delivery
of the Goods.

c) Emergency Demands as and when required

If, due to unforeseen circumstances, supplies of the Goods covered by the Bid are required at
short notice for immediate delivery, the Supplier will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right
to purchase such supplies as may be required to meet the emergency outside the contract if
immediate delivery can be offered from any other source. The 7gta/ or Partial Failure to
Perform the Scope of Supply section in the Terms and Conditi r‘ of Contract will not be

applicable in these circumstances.

PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DO

33.1 Copyright

33.2 Copyright in plans, drawings, diagrams, specifications\g dcuments compiled by the Supplier for
the purpose of contract work shall be governedf§by the Iftellectual Property Rights section in the
Terms and Conditions of Contract.

33.3 Drawings and specifications

33.4 In addition to what may be stateg @ id Document, the Respondent should note that, unless
notified to the contrary by Tranfinet or g*®signated official by means of an official amendment to the
Bid Documents, it is requiged toea@sfer for Goods strictly in accordance with the drawings and/or
specifications supplied ansnet, notwithstanding that it may be aware that alterations or
amendments to s ings’or specifications are contemplated by Transnet.

33.5 Respondent’sglr

33.6 Drawings reuir e submitted by the Respondent must be furnished before the closing time and
dat t The non-receipt of such drawings by the appointed time may disqualify the Bid.

33.7 %iﬁcations

3 pondent quoting for Goods in accordance with foreign specifications, other than British and

- Anterican standards, is to submit translated copies of such specifications with the Bid. In the event of

any departures or variations between the foreign specification(s) quoted in the Bid Documents, full
details regarding such departures or variations must be furnished by the Respondent in a covering
letter attached to the Bid. Non-compliance with this condition may result in disqualification.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

34.1 Bids submitted by foreign principals may be forwarded directly by the principals or by its South
African representative or agent to the Secretary of the Acquisition Council or to a designated official

of Transnet according to whichever officer is specified in the Bid Documents.

34.2 In the case of a representative or agent, written proof must be submitted to the effect that such
representative or agent has been duly authorised to act in that capacity by the principal. Failure to
submit such authorisation by the representative or agent shall disqualify the Bid.
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34.3

34.4

34.5

When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such

principals and sign them on behalf of the latter.

South African representatives or agents of a successful foreign Respondent must when so required
enter into a formal contract in the name of their principals and must sign such contract on behalf of
the latter. In every such case a legal Power of Attorney from their principals must be furnished to
Transnet by the South African representative or agents authorising them to enter into and sign such

contract.

a) Such Power of Attorney must comply with Rule 63 (Authentication, of documents executed
\Rules of Court: Rules
and local divisions of the

Supreme Court of South Africa.
b) The Power of Attorney must be signed by the princip, uane title as used in the Bid

Documents.

outside the Republic for use within the Republic) of the Unif}

regulating the conduct of the proceedings of the several proyg

c) If a Power of Attorney held by the South Africa

general nature besides provision for the erfgering into and signing of a contract with Transnet,

gentative or agent includes matters of a

a certified copy thereof should be fugighed:

d) The Power of Attorney must a e South African representative or agent to choose the

domicilium citandi et execut;

he foreign Supplier [i.e. the principal, or its South African

I

If payment is to be made in Sclith Afri
agent or representative], qust N
transfer [EFT]:

ransnet in writing whether, for payment by electronic funds

a) funds ar sferred to the credit of the foreign Supplier's account at a bank in South

Afric ch gpse the name and branch of such bank shall be furnished; or

b) fundQare e transferred to the credit of its South African agent or representative, in which
a name and branch of such bank shall be furnished.

for the fulfilment of contracts and orders and the manner and form in which such security is

o ®e furnished.

34.6 &n of the Respondent is directed to clause 25 above [Securities] regarding the provision of
t
-~
S

35

36

CONFLICT WITH ISSUED RFX DOCUMENT

35.1

Should a conflict arise between these General Bid Conditions and the issued RFX document, the

conditions stated in the RFX document shall prevail.

TRANSNET’S LIST OF EXCLUDED TENDERERS (BLACKLIST)

36.1

36.2

All the stipulations around Transnet’s blacklisting process as laid down in Transnet’s Supply Chain
Policy and Procurement Procedures Manual are included herein by way of reference. Below follows a

condensed summary of this blacklisting procedure.

Blacklisting is a mechanism used to exclude a company/person from future business with Transnet for
a specified period. The decision to blacklist is based on one of the grounds for blacklisting. The
standard of proof to commence the blacklisting process is whether a “ prima facie” (i.e. on the face of
it) case has been established.
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36.3 Depending on the seriousness of the misconduct and the strategic importance of the Goods/Services,

36.4

36.5

S

in addition to blacklisting a company/person from future business, Transnet may decide to terminate

some or all existing contracts with the company/person as well.

A supplier or contractor to Transnet may not subcontract any portion of the contract to a blacklisted

company.

Grounds for blacklisting include: If any person/Enterprise which has submitted a Bid, concluded a

contract, or, in the capacity of agent or subcontractor, has been associated with such Bid or contract:

a) Has, in bad faith, withdrawn such Bid after the advertised closing date and time for the receipt

of Bids; \\

has, after being notified of the acceptance of his Bid, failed or to sign a contract when
called upon to do so in terms of any condition forming p Wd documents;

has carried out any contract resulting from s in an unsatisfactory manner or has

breached any condition of the contract;

has offered, promised or given a bribe 4 tion to the obtaining or execution of the contract;

has acted in a fraudulent orgimg r manner or in bad faith towards Transnet or any
Government Department optd @ y public body, Enterprise or person;

has made any incogrect et in a certificate or other communication with regard to the

Local Content

i)

isNgoods or his B-BBEE status and is unable to prove to the satisfaction of

tatement in good faith honestly believing it to be correct; and

fo aking such statement he took all reasonable steps to satisfy himself of its

ectness;

sed Transnet damage, or to incur costs in order to meet the contractor’s requirements and

which could not be recovered from the contractor;

h) has litigated against Transnet in bad faith.

36.6 Transnet recognizes that trust and good faith are pivotal to its relationship with its suppliers. When a

dispute arises between Transnet and its supplier, the parties should use their best endeavours to

resolve the dispute in an amicable manner, whenever possible. Litigation in bad faith negates the

principles of trust and good faith on which commercial relationships are based. Accordingly, Transnet

will not do business with a company that litigates against it in bad faith or is involved in any action

instances:

that reflects bad faith on its part. Litigation in bad faith includes, but is not limited to the following

a) Vexatious proceedings. These are frivolous proceedings which have been instituted without

proper grounds;

b) Perjury. Where a supplier commits perjury either in giving evidence or on affidavit;

Page 12 of 13



Transnet General Bid Conditions — Goods

[February 2015]
¢) Scurrilous allegations. Where a supplier makes allegations regarding a senior Transnet employee
which are without a proper foundation, scandalous, abusive or defamatory.
d) Abuse of court process. When a supplier abuses the court process in order to gain a competitive
advantage during a bid process.
36.7 Where any person or Enterprise has been found guilty by a court of law, tribunal or other

36.8

36.9

36.10 Any person or enterprise or col

administrative body of a serious breach of any law, during the preceding 5 Years, such
person/Enterprise may also be blacklisted. Serious breaches of the law would include but are not
limited to corruption, fraud, theft, extortion, or contraventions of the Competition Act 89 of 1998 (e.g.
collusive tendering). This process excludes minor convictions such as traffic offences or personal
disagreements between parties which have no bearing on the business &rations of the person or

Enterprise.

Grounds for blacklisting include a company/person recorded as Wpany or person prohibited
'Sat

from doing business with the public sector on National Tre se of Restricted Suppliers or

Register of Tender Defaulters.

Companies associated with the person/s guilty of & t (i.e. entities owned, controlled or
managed by such persons), any companies sulfeequently formed by the person(s) guilty of the
misconduct and/or an existing company suMy person(s) acquires a controlling stake may be

considered for blacklisting. The decisi nd the blacklist to associated companies will be at the

sole discretion of Transnet.

st whom a decision to blacklist has been taken, may make

representations to the Chigf Fina fficer of Transnet SOC Ltd, whose decision shall be final.

% 000000000
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Standard Terms and Conditions of Contract
Services [January 2014]

1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such wox &} phrases shall have the

meaning assigned thereto in this clause, except where the context clearl res otherwise:

2.1
2.2

2.3

24

2.5

2
&

.6 (]
r

AFSA means the Arbitration Foundation of South Africa; y
Agreement means the Agreement and its associat s and/or annexures and/or

appendices, including the Work Order(s), specififat r the Services and such special

in writing between the Parties], which i nd exclusively govern the provision of Services

by the Service Provider to Transnet;

Background Intellectual
either Party to give effect ta PMations under the Agreement owned in whole or in part by
or licensed to either P or affiliates prior to the Commencement Date or developed after

the Commencemen therwise pursuant to the Agreement;

Business Day(’s) s Mondays to Fridays between 07:30 and 16:00, excluding public holidays
as proclai ouh Africa;

Co me%t Date means [®], notwithstanding the signature date of the Agreement;

e I Information means any information or other data, whether in written, oral,

or in any other form such as in documents, papers, memoranda, correspondence,

ooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,

lans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other

Party [intentionally or unintentionally, or as a result of one Party permitting the representative of

the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7

2.8

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes; \\

j) Copyright works;

k) commercial, financial and marketing information;

1) data concerning architecture, demonstrations, to@ues, processes, machinery

and equipment of the disclosing Party;
m) plans, designs, concepts, drawings, fu @ and technical requirements and
specifications of the disclosing Party;

n) information concerning faults orgf IMgoods, equipment, hardware or software or the

concepts, co ram codes, compilations of data or other material, literary works, musical

works, agitic ¥orkspsound recordings, broadcasts, program carrying signals, published editions,
photograghic , or cinematographic works of the copyright owner to do or to authorise the
ain acts specified in respect of the different categories of works;

aulpp means any breach of the obligations of either Party [including but not limited to
mental breach or breach of a fundamenta! term] or any Default, act, omission, negligence or
tement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;
Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;
Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by techni¢al or functional considerations as well as topographies of integrated circuits
and integrated circuits;
Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to time;
Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

N,
R W
2.25
2.26
2.27

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property,

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet's field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and t‘QThird Party Materials;

Parties mean the Parties to the Agreement together with their subgidiaries, divisions, business

units, successors-in-title and their assigns;

Party means either one of these Parties; V

Patents mean registered Patents and Patent applicatigg latter have proceeded to grant,

S

Permitted Purpose means any activity or pipcess to D€

e
and includes a right granted for any inventions, pro processes in all fields of technology;

undertaken or supervised by Personnel
or employees of one Party during the the Agreement, for which purpose authorised

disclosure of the other Party’s Confide

formation or Intellectual Property is a prerequisite in
order to enable such activity or p accomplished;

@
Personnel means any partffer, erfal@fee, agent, consultant, independent associate or supplier,

Subcontractor and the staff Subcontractor, or other authorised representative of either
Party;

Purchase O eams official orders issued by an operating division of Transnet to the
Service Pr r the provision of Services;

Service\s) [®], the Service(s) provided to Transnet by the Service Provider, pursuant to

der(s) in terms of the Agreement;
Level Agreement or SLA means the processes, deliverables, key performance
tors and performance standards relating to the Services to be provided by the Service
rovider;
Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service

Provider the Services or any part thereof;
Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
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2.28

2.29

2.30

2.31

3.2

4.3

4.4

4.5

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service requi%‘ by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Servicito Transnet, which may be

appended to the Agreement from time to time.

INTERPRETATION V
3.1  Clause headings in the Agreement are included for flase™® rence only and do not form part of

% other purpose. No provision shall be

construed against or interpreted to the dj antage of either Party hereto by reason of such

the Agreement for the purposes of interpretatjon o

Party having or being deemed to have ureMgr drafted such provision.

the Agreement, other than those defined under the
en its plain English meaning, and those terms, words,

rsons incorporates a reference to legal persons and vice versa.

icular gender incorporates a reference to the other gender.

ement is an agreement under the terms and conditions of which the Service Provider will
ge for the provision to Transnet of the Services which meet the requirements of Transnet,
he delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 29 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

5 AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to constitut ‘}artnership between the
Parties, or constitute or be deemed to constitute the Parties nts or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or 0 er into an agreement in the

name of the other; or give any warranty, represen ndertaking on the other's behalf; or

create any liability against the other or bind the \g redit in any way or for any purpose

whatsoever.

6 WARRANTIES

6.1
>

6.2

6.3

The Service Provider warrants to tZat:

a) it has full capacity anfl aut o enter into and to perform the Agreement and that the

Agreement is execute! uly authorised representatives of the Service Provider;

b) it will disch@ege \ts obligations under the Agreement and any annexure, appendix or
schedu with all due skill, care and diligence;

c) it il solely responsible for the payment of remuneration and associated benefits, if

ersonnel and for withholding and remitting income tax for its Personnel in

oRforfiance with any applicable laws and regulations;

if will procure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.8

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval

of the Service Provider. \

The Service Provider shall advise Transnet of the effects of any $eps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any co: ications or any disruption
or delay in the performance of the Services. The Parties a y changes to the Services,

Change Control].

The Service Provider warrants that:

a) it has, using the most up-to-da @

of the relevant Work

b) at the time of deliveRg to Tigpnsnet, the Materials do not contain any trojan horse, worm,

logic bomb, timeomb, back door, trap door, keys or other harmful components.

The Service Proy that, in the event that a virus is found, it will at its own expense use

its best endgfVours ssist Transnet in reducing the effect of the virus and, particularly in the
event t S ses loss of operational efficiency or loss of data, to assist Transnet to the
san@ﬂtigate such losses and to restore Transnet to its original operating efficiency.
e e Provider undertakes to comply with South Africa’s general privacy protection in terms
e

(o) n 14 of the Bill of Rights in connection with the Agreement and shall procure that its
%onnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-
n

~
~ 6.

6.10

actments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7 TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

8.1

8.2

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above. \\

Subject to clause 14 [Service Provider’s Personnel], Transnet agr§es to provide the Service
Provider or its Personnel such access to and use of its facilities,as is ne(gsary to allow the Service

Provider to perform its obligations under the Agreement. EV

GENERAL OBLIGATIONS OF THE SERVICE PROVIDE
The Service Provider shall:

a) respond promptly to all complaints quiries from Transhet;

b) inform Transnet immediately o ispute or complaint arising in relation to the provision

of the Services;

c) conduct its business j#i a nal manner that will reflect positively upon the Service

Provider and the Se Prgider’s Services;

d) dqclearly indicating all transactions concluded by the Service Provider

h&likeffequired under applicable laws for the provision of the Services and the conduct of

the business and activities of the Service Provider;

observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider.
The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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9]

d)
e)

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 23 — Equality and Diversityi;

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Pr~ er is unable to comply
with the provisions of this clause, the Service Provider will gdvife Transnet of the delay and
the reasons therefor and will keep Transnet informgg of prodWess made regarding the
enquiry; y

when requested by Transnet, provide clear aps ate Mformation regarding the Service

2

not allow a conflict of interest t lop between its own interests [or the interests of any

@

not accept or offerfnor aifems

Provider's own policies and procedures, now-How and other Confidential

Information, except where a non-disclpsure aking has been entered into between

the Parties;

of its other customers] an ts of Transnet;

induce or promote the acceptance or offering of any
gratuity, enticegent, e or gift that could reasonably be regarded as bribery or an

attempt to e exert undue influence over the recipient;

not mj nshet or its officers, employees and stakeholders, whether by act or

omi
t ise act in an unethical manner or do anything which could reasonably be
cted to damage or tarnish Transnet’s reputation or business image; and

Q.

nmediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
which it becomes aware in connection with Transnet or the provision of Services.

¢ -BBEE AND SOCIO-ECONOMIC OBLIGATIONS

9.1 B-BBEE Scorecard

a)

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier

Development Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract
Manager or such other designated person details of its B-BBEE status in terms of the latest
Codes of Good Practice issued in terms of the B-BBEE Act and proof thereof at the
beginning of March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event

there is:
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d)

e)

9.2 B-BBE
a)

9.3

b)

c)

d)

()] a change in the Service Provider’s B-BBEE status which is less than what it was at

the time of its appointment including the impact thereof; and

(ii) a corporate or internal restructure or change in controt of the Service Provider
which has or likely to impact negatively on the Service Provider’s B-BBEE status.

Notwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating to the Service Provider
which has been relied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) days ‘\Jch request. A failure to
provide such data shall constitute a Service Provider Defaul§ and may be dealt with in

accordance with the provisions of clause 19Error! Referen rce not found..
In the event there is a change in the Service Provid BE@ status, then the provisions
of clause 19Error! Reference source not foun ply.

E Improvement Plan

Transnet encourages its Service Proviers to stantly strive to improve their B-BBEE
undertakes to provide Transnet with a B-BBEE

@ per Annexure ............ of the RFP.
The Service ProvidenfShall Nggggfe duration of the Agreement, comply with the B-BBEE

Improvement Plan.

dition to the Supplier Development Plan which the Service Provider provided as part
its bid, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet
with a Supplier Development Implementation Plan [the Implementation Plan] setting
out the nature, extent and monetary value of the Service Provider's commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) days from the signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid (or such later date

as Transnet may consent to in writing).

If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause

19Error! Reference source not found. shall apply.

The Supplier'’s Implementation Plan shall include, but not be limited to Technology transfer,
New skills development, Job creation, Job preservation, Small business promotion and

Rural integration and regional development.
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9.4

9.5

e)

The terms of the Implementation Plan’s and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be less or less favourable than
the commitments made by the Service Provider in the Supplier Development

Implementation Plan.

Green Economy/Carbon Footprint

a)

In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
understanding of the Service Provider's position with regard to issues such as waste

disposal, recycling and energy conservation. \\

Reporting

a)

b)

)

The Service Provider shall monitor, audit, and recorg in an itable manner, its own
implementation and compliance with the B-BBEE ent Plan and the Supplier
Development Implementation Plan and pggy Contract Manager with such
information as the Contract Manager @ edsonably request concerning the
implementation of the B-BBEE Imgrovemt Plan and the Supplier Development

Implementation Plan.

The Service Provider shall, e (three) months from the Commencement Date and
the calendar month of that 3 (three) months period,

within 7 (seven) days of
or monitoring purposes only) in respect of each of the

, review and verify the Service Provider’s undertakings stipulated in
espect to B-BBEE and Supplier Development commitments, based on the

ice Provider shall attach adequate proof to enable Transnet to verify compliance
the B-BBEE Improvement Plan and Supplier Development Implementation Plan.

Post verification of the submitted report to Transnet, Transnet shall engage with the
Service Provider on the findings. The Contract Manager, assisted by the relevant specialist
from Transnet’s Supplier Development division, must report to the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the

Service Provider has not so complied.
Without prejudice to the Transnet’s rights under the Agreement:

0] if the Contract Manager and/or Transnet's Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as
to the steps he reasonably considers should be taken by the Service Provider in
order for the Service Provider to remedy such non-compliance and the time period

within which such steps must be taken;
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9.6

9)

h)

(i)  If such recommendations are not implemented by the Service Provider in
accordance with such recommendations, then the provisions of clause 9.6; and

(i)  Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions that the Service Provider must undertake

in order to remedy that non-compliance.

In the event the Service Provider is found not to have me &e B-BBEE and Supplier

Development requirements agreed upon in the B-BBEE Improygment Plan and the Supplier

Development Implementation Plan, and/or is found to be dulent in submitting the

Ity s provided for in clause 9.6
and 19.

reports, then Transnet shall impose a non-complian

below or shall be entitled to terminate in terms o

For the sake of completion of its contra igNions, the Service Provider shall be
obliged to complete all the undertakings ma¥gyy#er the B-BBEE Improvement Plan and
the Supplier Development Imple% Plan 3 to 6 months before the Termination

Date.

Penalties 2
Non Compliance Penaltieg

If the Service Provi fay6, at any time, to achieve its commitments under and in

accordance gwit\ the B-BBEE Improvement Plan and the Supplier Development
(“a Non Compliance”), the Service Provider shall, subject to Clause
liance Penalty Cap], pay a Non Compliance penalty (*Non Compliance
ransnet in respect of such Non Compliance at the applicable rate ("Applicable

R&e") M5 prescribed in clause 9.6(i) below.

) Non Compliance Penalties shall be calculated as a percentage of the Contract Value

and accrue at the Applicable Rate per month until:

(i)  the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan and/or the B-BBEE

Improvement Plan (as applicable); or if earlier

(i)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b)

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties

shall accrue at the following Applicable Rates:

(i) for the first month (or part thereof), a rate of 0.25% (one quarter per cent);
(i)  for the second month (or part thereof), a rate of 0.5% (one half a per cent);
(i)  for the third month (or part thereof), a rate of 1.0% (one per cent);

(iv)  for the fourth month (or part thereof), a rate of 1.25% (one and one quarter per

cent); and

(v)  for any period of Non Compliance after the fourth month, a rate of 1.5% (one and a

half per cent).
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c) In relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the

following Applicable Rates:

)] for the first month (or part thereof), a rate of 1.0% (one per cent);

(ii) for the second month (or part thereof), a rate of 1.5% (one and a half per cent);
(i)  for the third month (or part thereof), a rate of 2.0% (two per cent);

(iv) for the fourth month (or part thereof), a rate of 2.5% (two and a half per cent);

and
) for any period of Non Compliance after the fourth month\a rate of 3% (three per
cent). \
Non Compliance Penalty Cap (for Large Enterprises):
d) The maximum amount of the Service Provider's lia W Non Compliance Penalties
under this clause 9.6 shall not exceed:
)] in the case of the Supplier Develop entation Plan, 5% (five per cent) of
the Contract Value; and

(ii) in the case of the B-BBEE vement Plan, 5% (five per cent) of the Contract
e Ca

e) In relation to the Syfplie
shall apply annually a8ghe gite of 0.5% (one half per cent);

f) In relation t -BBEE Improvement Plan, Non Compliance Penalties shall apply annually

iMum amount of the Service Provider's liability to pay Non Compliance Penalties
r this Clause 9.6 shall not exceed:
the case of the Supplier Development Implementation Plan, 1.5% (one and a half per
cent) of the Contract Value; and
) in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the
~ Contract Value, (each a Non Compliance Cap).

Non Compliance Penalty Certificate:
i) If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating
the Non Compliance Penalties which have accrued during that period.
k) A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it
relates. If the Service Provider disputes any of the amounts set out in a Non Compliance
Penalty Certificate:

(i) the dispute shall be resolved in accordance with the provisions of the Agreement;
and

(ii) if pursuant to that referral, it is determined that the Service Provider owes any
amount to Transnet pursuant to the Non Compliance Penalty Certificate, then the
Service Provider shall pay such amount to Transnet within 10 (ten) Business Days of
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the determination made pursuant to such determination and an accompanying valid

Tax Invoice.

Payment of Non Compliance Penalties:

10

11

)] Subject to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing
a valid Tax Invoice to the Service Provider for the amount set out in that certificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance
Penalties accrued during any relevant period, those Non Compliance Penalties shall be

carried forward to the next period. \\

m) The Service Provider shall pay the amount due within 10 (ten)Ydays after receipt of a valid

Tax Invoice from Transnet, failing which Transhet shall, wit prejudice to any other
rights of Transnet under the Agreement, be entitle w payment which may be in

any form Transnet deems reasonable and/or appr

n) Should the Service Provider fail to pay a pliance Penalties within the time

indicated in above (as applicable), Trangnet st entitled to deduct the amount not paid

by the Service Provider from the ac of the Service Provider in the ensuing month.

0) The Non Compliance Penalties h in this Clause 9.6 are stated exclusive of VAT. Any

VAT payable on Non Comp Ities will be for the account of the Service Provider.

FEES AND EXPENSES

10.1

10.2

10.3

10.4

In consideration of the\provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the schedule or Work Order.

Transnet wilihoigbe iced for materials used in the provision of the Services save for those
materia out in the Work Order and accepted by Transnet or in any relevant Work

it be invoiced to Transnet at cost].

ise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Prig all reasonable and proper expenses incurred directly and solely in connection with the

ision of the Services, provided that all such expenses:
a) are agreed by Transnet in advance;
b) are incurred in accordance with Transnet’s standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and
d) will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

11.1

11.2

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
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11.3

11.4

11.5

121

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the
Services, in terms of clause 11.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable
at the applicable rate.

Unless otherwise provided for in the Work Order(s) appended to the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of
the statement together with all valid and undisputed Tax Invoices and s@orting documentation.

Where the payment of any Tax Invoice, or any part thereof which is nt in dispute, is not made in
accordance with this clause 11, the Service Provider shall be entitle charge interest on the

outstanding amount, at The Standard Bank of South Africa’s i rafgof interest in force, for the
period from the due date of payment until the outstandin is paid.

12 FEE ADJUSTMENTS O
Fees for Services rendered in terms of th ement shall be subject to review as indicated in
the Work Order(s) annexed hereto fro to thye.

12.2

12.3

No less than 2 [two] months prig roposed Fee adjustment, the Parties shall commence

negotiations for Fees for the r as otherwise indicated and appended hereto.

Should Transnet and the Selice Pgpvider fail to reach an agreement on Fees for the successive
period, either Party shaljbe entitled to submit this matter to dispute resolution in accordance with

clause 26 of this Ma ement [/Dispute Resolution].

13 INTELLECTUA RTY RIGHTS
13.1 Title toEon tial Information

R

13.2

net will retain all right, title and interest in and to its Confidential Information and
ckground Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider's Background Intellectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.

c) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider’s Background Intellectual Property for the Permitted

Purpose. This licence shall not permit Transnet to sub-license to other parties.

d) The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent
that such access is required.

Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived

or developed by the Service Provider, its researchers, agents and employees shall vest in
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13.4

Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist

any person to do so.

b) Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own K‘Iute discretion and the
Service Provider shall reasonably assist Transnet in attaining maintaining protection of

the Foreground Intellectual Property.

c) Where the Foreground Intellectual Property was ¢ Whe Service Provider or its

researchers, agents and employees and where T not to exercise its option to
seek protection or decides to discontinue ndlgial support of the prosecution or
maintenance of any such protection, Trans % notify the Service Provider who shall
have the right of first refusal to_fil or continue prosecution or maintain any such

applications and to maintain
Property.

d) No consideration shall @ Transnet to the Service Provider for the assignment of
any Foreground Intdllectual,Property from the Service Provider to Transnet, over and

ion issuing on the Foreground Intellectual

above the sumdypayab terms of the Agreement. The Service Provider undertakes to

sign all docu nd do all things as may be necessary to effect, record and perfect the
assigng€n Foreground Intellectual Property to Transnet.

e) Syéle agthing contrary contained in the Agreement and/or the prior written consent
ONTT: [which consent shall not be unreasonably be withheld or delayed], the Service

ider shall under no circumstances be entitled as of right, or to claim the right, to use
ansnet’s Background Intellectual Property and/or Foreground Intellectual Property.

to Improvements

ny improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shali provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
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13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the

right, as its own option, to proceed against any party infringing its Intellectual Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action t‘&ing any infringement of

illegal use to an end.

c) The Service Provider shall cooperate to provide Transnet mptly with all relevant
ascertainable facts. V

d) If proceedings are commenced by Transnet g et shall be responsible for all

r ®other awards arising out of such
both Parties, both Parties will be
responsible for the expenses and rties shall be entitled to damages or other awards

expenses but shall be entitled to all daj
proceedings. If proceedings are comgmencs

arising out of proceedings.

SERVICE PROVIDER’S PERSONN

14.1

14.2

14.3

14.4

14.5

The Service Provider’s Pemgonnel yshall be regarded at all times as employees, agents or

Subcontractors of the Sgrvice ider and no relationship of employer and employee shall arise

between Transnet a Service Provider Personnel under any circumstances regardless of the

degree of su t may be exercised over the Personnel by Transnet.

The Servig Pr&id arrants that all its Personnel will be entitled to work in South Africa or any
other cogpt ich the Services are to be performed.
e Se Provider will ensure that its Personnel comply with all reasonable requirements made

the Service Provider by Transnet concerning conduct at any Transnet premises or any

premises upon which the Services are to be performed [including but not limited to security
egulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been

absent for any period, then the Service Provider will promptly supply a replacement of equivalent
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calibre and experience, and any such replacement shall be approved by Transnet prior to
commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

15 LIMITATION OF LIABILITY

151

15.2

15.3

154

15.5

1
,
%6
16.1
16.2
16.3

Neither Party excludes or limits liability to the other Party for:
a) death or personal injury due to negligence; or
b) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] c‘\ny other loss, costs or
damage suffered by Transnet to the extent that it results from any} act of or omission by the

Service Provider or its Personnel in connection with the Agreement. ervice Provider’s liability
arising out of this clause 15.2 shall be limited to a maxi oupt payable in respect of any
one occurrence or a series of related occurrences in a ehdar year, such amount to be

agreed in writing by the Parties.

Subject always to clauses 15.1 and 15.2 abpve, ility of either the Service Provider or

Transnet under or in connection with the ment, whether for negligence, misrepresentation,

breach of contract or otherwise, for digect Yss o®damage arising out of each Default or series of
one hundred per cent] of the Fees paid under the

hult(s) relates.

Subject to clause 15.1 abov& and ¢gxcept as provided in clauses 15.2 and 15.3 above, in no event

shall either Party be lidgJe to the other for indirect or consequential loss or damage or including
ss of profits, business, revenue, goodwill or anticipated savings of an

a exclusion of liability in clause 15.4 above is void or unenforceable, either
ility for all loss or damage under the Agreement shall be as provided in clause

in this clause 15 shall be taken as limiting the liability of the Service Provider in respect of
se 13 [Intellectual Property Rights] or clause 17 [Confidentiality].

URANCES

Without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of
policy renewals.

Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance under this
clause 16, it shall notify Transnet in writing as soon as it becomes aware of the reduction or

inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
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17

S

shall promptly reimburse Transnet for any premiums paid provided such insurance protects the
Service Provider’s liability. Transnet assumes no responsibility for such insurance being adequate

to protect all of the Service Provider’s liability.

16.4 In the event that the Service Provider receives written notice from its insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider shall immediately notify

Transnet in writing of such termination and/or unavailability, whereafter either the Service

Provider or Transnet may terminate the Agreement on giving the other Party not less than 30

[thirty] days prior written notice to that effect. \‘

CONFIDENTIALITY

17.1 The Parties hereby undertake the following, with regard to

of§idential IMformation:
form or manner whatsoever,

jon of the other, without the prior

not to divulge or disclose to any person whoms
either directly or indirectly, any Confidenti
written consent of such other Party, other n called upon to do so in accordance
with a statute, or by a court having Wurisdiction, or by any other duly authorised and

empowered authority or offici event the Party concerned shall do what is

reasonably possible to inforgg er of such a demand and each shall assist the other in

seeking appropriate relief uting of a defensive action to protect the Confidential

Information concerngl;

not to use, exgloit, the use of, directly or indirectly, or in any other manner
e Confidential Information, disclosed to it as a result of the Agreement,

whatsoever
for anypp atsoever other than for the purpose for which it is disclosed or

hap in strict compliance with the provisions in the Agreement;

e disclosed Confidential Information, without the prior written consent of such other

ot|
c) Et any notes, sketches, drawings, photographs or copies of any kind of any part

&

e)

@arty, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their

control, any public statements or issue press releases or disclose Confidential Information
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with regard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is S(‘ect and the Party shall

ensure such employees or consultants honour such obligation

i) each Party shall notify the other Party of the name of each n or entity to whom any
Confidential Information has been disclosed as soon cticable after such disclosure;
b)) each Party shall ensure that any person or which it discloses Confidential

ants the Party has accepted in the
e Agreement. The Party disclosing the

Information shall observe and perform all g

@

Agreement as if such person or entity has si

Confidential Information shall be nsible for any breach of the provisions of the
Agreement by the person or e d
k) each Party may by written he other Party specify which of the Party’s employees,

ign a non-disclosure undertaking.

17.2 The duties and obligations reg@rd to Confidential Information in this clause 17 shall not apply

where:
a) a Party d ate that such information is already in the public domain or becomes
availa@le #® th blic through no breach of the Agreement by that Party, or its Personnel;

b) wak rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
fir

entioned Party’s written records, without an infringement of an obligation or duty of
onfidentiality; or

c) can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

17.3 This clause 17 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaining commitment shall remain subject in all respects to these conditions.
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19 TERM AND TERMINATION

191

19.2

19.3

19.4

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [@]

and the duration shall be for a [®] [[®]] year period, expiring on [®], unless:

a) the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement is extended at Transnet’s option for a further period to be agreed by the
Parties.

Either Party may terminate the Agreement forthwith by notice in wri }to the other Party where

the other Party has committed a material Default and, where su ult is capable of remedy,

has failed to remedy such Default within 30 [thirty] days of Wotlce specifying the Default
and requiring its remedy.

Either Party may terminate the Agreement forthwi in writing to the other Party when

the other Party is unable to pay its debts as they gyor commits any act or omission which
would be an act of insolvency in terms of th@ Insolvency Act, 24 of 1936 [as may be amended
from time to time], or if any action, apQ‘on roceeding is made with regard to it for:

a) a voluntary arrangement o tion or reconstruction of its debts;
b) its winding-up or dissghi

o] the appointment of a§iguidaor, trustee, receiver, administrative receiver or similar officer;

or
d) any simi plication or proceeding in any jurisdiction to which it is subject.
Transnet the Agreement at any time within 2 [two] months of becoming aware of
a chan of the Service Provider by notice in writing to the Service Provider. For the

esf th¥® clause, “control” means the right to direct the affairs of a company whether by

f shares, membership of the board of directors, agreement or otherwise.

t may cancel any schedule or Work Order hereto at any time on giving the Service

T
Q Provider 30 [thirty] days' written notice.

SN

Notwithstanding this clause 19, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

20 CONSEQUENCE OF TERMINATION

20.1

20.2

20.3

Termination in accordance with clause 19 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the

Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 20.2 above are in

electronic form and contained on non-detachable storage devices, the Service Provider will provide
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20.4

20.5

20.6

20.7

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 [Term
and Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apportioned on a pro rata basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid or is
legally obliged to pay, in which case, on delivery of such goods or mai?ls, the Service Provider
re

will promptly deliver such goods and materials to Transnet or as it m ct.

The provisions of clauses 1 [Definitions], 6 [Warranties], 13 [In ual Property Rights], 15
[Limitation of Liabifity], 17 [Confidentiality], 20 [Conseqye of, Termination], 26 [Dispute
Resolution] and 30 [Governing Law] shall survive termin ry of the Agreement.

If either Party [the Defaulting Party] commits a each of the Agreement and fails to
remedy such breach within 30 [thirty] Busingss Dd
[hereinafter the Aggrieved Party], shall
that it may have in terms of the Agr t, t
liability and without prejudice to s which the Aggrieved Party may have for damages

against the Defaulting Party.

ritten notice thereof, the other Party
titled, in addition to any other rights and remedies

rminate the Agreement forthwith without any

Should:
a) the Service ProWder effect or attempt to effect a compromise or composition with its

creditors

Qr
b) eith b&®provisionally or finally liquidated or placed under judicial management,

e sionally or finally; or

c) efger Wlrty cease or threaten to cease to carry on its normal line of business or default or
hreaten to default in the payment of its liabilities generally, or commit any act or omission

amended from time to time];

% hich would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, In the event that Transnet wishes lo assigh or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay

its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

22.1

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, lockout, government action, laws or regulations,
terrorism or civil disturbance, defaults or other circumstances or factors beyond the reasonable
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control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance
shall be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots
as a ground of force majeure.

22.2 Each Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Par“\ay thereafter terminate
the Agreement with immediate notice.

EQUALITY AND DIVERSITY V
23.1 The Service Provider will not victimise, harass or discrim any employee of either Party

g&iNer Party to the Agreement due to their

applies, but is not limited to employment, §pgrading, work environment, demotion, transfer,

to the Agreement or any applicant for employment

gender, race, disability, age, religious belief, sexud tion or part-time status. This provision

recruitment, recruitment advertising, teggi of employment, rates of pay or other forms of

compensation and selection for trainin

23.2 Both Parties to the Agreement u » tRat they will not, and shall procure that its employees,

agents and Subcontractorgy will freach any applicable discrimination legislation and any
amendments and re-egactm reof.
NON-WAIVER

24.1 Failure or legl by er Party, at any time, to enforce any of the provisions of the Agreement,

shall n nner, be construed to be a waiver of any of that Party's rights in that regard

he Agreement.

24.2 failufe or neglect shall not, in any manner, affect the continued, unaltered validity of the
A ent, or prejudice the right of that Party to institute subsequent action.

&Q: AL INVALIDITY
~ ny provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

26

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

26.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

26.2 If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

26.3 Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.
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26.4 This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim
at any such proceedings that it is not bound by this clause 26.

26.5 This clause 26 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated for any reason.

26.6 This clause 26 shall not preclude either Party from seeking urgent relief in a court of appropriate
jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES \

27.1 The Parties to the Agreement select the physical addresses and fa }nile numbers, as detailed
hereafter, as their respective addresses for giving or sending any provided for or required
in terms of the Agreement, provided that either Party sh entitled to substitute such other
address or facsimile number, as may be, by written noti oer:

27.2

27.3

a) Transnet

()] For legal notices: [®

Fax No. [e]

Attention: Legal Counsel
(i)  For commerci [®]

Fax No. [e]

Attention: [e]

vider

b) The )
gal notices: [®]
% Fax No. [@]

Attention: [e]
(ii) For commercial matters: [®]
Fax No. [e]

Attention: [e]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.
Any notice shall be deemed to have heen given:
a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the
next Business Day.
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28 WHOLE AND ONLY AGREEMENT
28.1 The Parties hereby confirm that the Agreement constitutes the whole and only agreement
between them with regard to the subject matter of the Agreement.
28.2 The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended

hereto.

29 AMENDMENT AND CHANGE CONTROL

29.1 Any requirement for an amendment or change to the Agreement or ! Work Order shall only be
valid if it is in writing, signed by both Parties and added to t eement as an addendum

»allin good faith seek to agree

in clause 26 [Dispute Resolution).

hereto.

29.2 In the event the Parties cannot agree upon changes, tl

any proposed changes using the dispute resolution

30 GOVERNING LAW
The Agreement is exclusively governed by an in accordance with the laws of the Republic of
South Africa and is subject to the jurisdictj courts of the Republic of South Africa.

30.1 Change of Law

In the Agreement, unless §he coptext otherwise requires, references to a statutory provision

include references to Qat st ry provision as from time to time amended, extended or re-

enacted and any ns made under it, provided that in the event that the amendment,

extension orgfe- ent of any statutory provision or introduction of any new statutory
provisiongha magerial impact on the obligations of either Party, the Parties will negotiate in
good f§ith ree such amendments to the Agreement as may be appropriate in the
j es. If, within a reasonable period of time, the Service Provider and Transnet cannot
reement on the nature of the changes required or on modification of Fees, Deliverables,
wahties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 26 [Dispute Resolution] above.

>
31 UNTERPARTS

The Agreement may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

000000000
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