TRANGSNED

TRANSNET FREIGHT RAIL, a division of

TRANSNET SOCLTD ‘
Registration Number 1990/000900/30

[Hereinafter referred to as Transnet] V

REQUEST FOR QUOTATION [RF QSCS 0625 (CRAC DNR 10937)

FOR THE SUPPLY OF: AINTENANCE UMGENI (HILTON)
REQUIRED K MGENI (HILTON)
ATE: 01 JULY 2013
NG QBR EFING: 10 JULY 2013 /10:00

UMGENI {(HILTON)

CONTACT: GLEN McARTHUR, 0338972162
CLOSING DATE: 18 JULY 2013
CLOSING TIME: 1G:GO
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Section 1
NOTICE TO BIDDERS

Quotations which must be completed as indicated in Section 2 of this RFQ are to be submitted as follows:

METHOD: [COURIER / HAND DELIVER TO TENDER BOX]
CLOSING VENUE: [TENDER BOX ALLOCATED AT THE CHAIRPERSON TRANSNET FREIGHT RAIL

ACQUISITION COUNCIL GROUND FLOOR, INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN,
JOHANNESBURG]

i Responses to RFQ ‘
Responses to this RFQ {Quotations] must not include documents or Jeferent®yrelating to any other
quctation or proposal, Any additional conditions must be embodied in 8 mpgnying letter.
2 Broad-Based Black Economic Empowerment [B—BBEE]Q
Transnet fully endorses and supports the Goavernmerng's Bro sed Black Economic Empowerment
Programme and it would therefore prefer to GOQ/ ith focat business enterprises who share these
s Wil

same values. Transnet will accordingly alig
Verification Certificate. All procuremen @

r
2.1 B-BBEE Scorecard and Rafng

reference” to companies who provide a B-BBEE

be evaluated accordingly.

As prescribed in te the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of

/20 preference point system applies where the acquisition of the Services will be less
n R1 Q00 000.00.

e [If the 80/20 preference point system is stipulated and all Bids received exceed R1 000 000.00,
the RFP will be cancelled

In compliance with the Government Gazette No 34612, Notice No. 754 dated 23 September 2011, as
from 1 October 2011 valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African Mational Accreditation System

[SANASY; or
1)) Registered Auditors approved by the Independent Regulatory Board of Auditors [ERBA], in
accordance with the approval granted by the Department of Trade and Industry.
Enterprises will be rated by such agencies based on the following:

c) Large Enterprises [i.e. annua! turnover greater than R35 million]:
" Rating level based on all seven elements of the B-BBEE scorecard
d)  Qualifying Small Enterprises — QSE [i.e. annual turnover between RS miffion and R35 million]:

o Rating based on any four of the elements ¢f the B-BBEE scorecard

Respondent’s Signature Date & Company Stamp
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) Exempted Micro Enterprises — EME [i.e. annual turnover fess than RS million]:
In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise with
an annual total revenue of R 5 million or less qualifies as an EME.

e Automatic rating of B-BBEE Level 4 irrespective of race or ownership

+ Black ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate (which may be in the form

of a letter) from an auditor or accounting officer or a certificate from a Verification Agency

accredited by SANAS. The cerlificate must confirm the company" turnover, black

ownership / black female ownership and B-BBEE status level. ‘

Respondents are required to furnish proof of the above to Transnet. [i.eJetalled scorecard as

stipulated above in respect of Large Enterprises and (Q5Fs, or 3 cORGIINgte igyrespect of EMEs].

(PPPFA), Act 5 of 2000 and its Regulations to thefRespo .

BBEE scorecard rating. fRefer Annexure

Transnet will accordingly allocate a maximum of 20 in accordance with the

807206 preference point system prescribed in the Pre P®curement Policy Framework Act

s final score based on an entity’s B-

N.B. Failure to submit a B-BBEE cerjj ich is valid as at the Closing Date of this RFP, will

result in a score of zero being al

[Refer Section 3, Vendor Appli®Qtion Fgrm, for Returnable Documents required]

2.2 Further Re@ria

rithgs Recognitior: Criteria (Current)
apre-qualification criterion, certain minimum requirements with regard to the
pondent's CURRENT B-BBEE status at the fime of submission of their bid must be mef.
hese minimum requirements will be measured based on the extent to which the
Respondent’s current black ownership, management control and employment equity meets
\\ or exceeds certain minimum targets. Piease note that a Respondent's ownership,
management control and employment equity at the time of the submission of the bid, may
differ from that which is reflected in the B-BBEE scorecard. When claiming that the
minimum targets for FRC {Current) has been met, the Respondent must reflect his B-BBEE
status at the time of submitting the bid. Supporting documentation may be requested in

this regard. The minimum requirements for this RFP for FRC (Current} are stipulated in the

table below:

Respondent’s Signature Date & Company Stamg
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© MINIMUM COMPLIANCE TARGET |
(%) AS A PERCENTAGE OF THE
Further Recognition Criteria (Current):
Black Ownership 2%
Black Management Control 2%
Employment Equity 1%

N.B. Failure to achieve the minimum pregualification targets aflocated for FRC (Current) for any

one of the criteria listed above at the dosing date of this tender will result in *quaﬁﬁcaﬁbn.

Note: Should a 1V be envisaged, the principal Respondent is requiredWo' submit the required

\%

a) Respondents are warned that a response will be giable ualification should any attempt be

responses as indicated above.

3 Communication

made by a Respondent either directly or indigg canvass any officer(s) or empioyee of Transnet

in respect of this RFQ between the closing nd the date of the award of the business.

b} A Respondent may, however, beforeit st date and time, direct any written enquiries relating

Name: DAREN RRDDY GLEN McARTHUR

Glenn.McArthur@iransnet.net
3614276 TEL: (333} 8972162

Email: dareg. .
&
¢}  Respond@tsna 50, at any time after the closing date of the RFQ, communicate with
B NEABINDE on any matter relating to its RFQ response:
%e 011 5449486
] fac.secretariat@transnet.net

\\ non-refundable tender fee of 150.00 (inclusive of Vat) is applicable per tender.
ayment is to be made to Transnet Freight Rail, Standard Bank Account number
203158598, Branch code 004805. The deposit slip must reflect SCS D0625 (CRAC DNR

10937) and the Company Name, Receipts to be presented prior to collection of the tender/s

4 Tax Clearance

The Respondent’s original valid Tax Clearance Certificate must accompany the Quotation. Failure to

provide this document with the RFQ submission will resutt in disqualification.

5 VAT Registration
The valid VAT registration number must be stated here: [if applicable].

Respondent's Signature Date & Company Stamp
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6 Legal Compliance

The successful Respondent shall be in full and complete compliance with any and all applicable national

and local laws and regulations.

7 Changes to Quotations

Changes by the Respondent to its submission will not be considered after the closing date and time.

8 Pricing

All prices must be guoted in South African Rand on a fixed price basis, excluding VAT.

9 Prices Subject te Confirmation “

Prices quoted which are subject to confirmation will not be considered.

10 Megotiations

Transnet reserves the nght to undertake post-tender negoj

number of short-listed Respondents.

ii Binding Offer

Any Quotation furnished pursuant to this Reage

statement must be clearly and specificg

i2 Disclaimers

lected Respondents or any

all be deemed to be an offer. Any exceptions to this

e

Transnet is not committed ourse of action as a result of its issuance of this RFQ and/or its receipt

of a Quotation in r nze . Please note that Transnet reserves the right to:

co@s / service(s) and request Respondents to re-bid on any changes;

jon which does not conform to instructions and specifications which are detailed

Quotations submitted after the stated submission deadling;

Q ecessarily accept the lowest priced Quotation;

\\ ® reject all Quotations, if i so decides;

® place an order in connection with this Quotation at any time after the RFQ's dosing date;

® award only a portion of the proposed goods / service/s which are reflected in the scope of this RFQ;

® split the award of the order/s between more than one Supplier/Service Provider; or

® make no award at ail.

In addition, Transnet reserves the right to exclude any Respondent from the bidding process who has

been convicted of a sericus breach of law during the preceding 5 [five] years, including but not limited to

breaches of the Competiticn Act 89 of 1998. Respondents are required to indicate below whether or not

they have heen found guilty of a serious breach of law during the past 5 [five] years:

I/we

do hereby certify that J/we

have/have not been found guilty during the preceding 5 [five] years of a serious breach of law,

including but not limited to a breach of the Competition Act, 89 of 1998, by a court of law, tribunal or

Respondent’s Signature
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other administrative body. The type of breach that the Respondent is required to disclose excludes
relatively minor offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermare, Ifwe acknowledge that Transnet SOC Lid reserves the right to exclﬁe any Respondent
from the hidding process, should that person or entity have been found guilty of ‘erious breach of law,

tribunal or requiatory obligation.

iz Respondent’s Samples V

products / material quoted for,

Only in cases when the Respondent submits a sample(s) of
the sample{s) must be endorsed with the RFQ number and 8§
deadiine date to the following addressee: N[A*

criteria - remove / add where necessary]

bcessarily in this order] in choosing a Supplier/Service

on and forwarded on or before the

i4 Evaluation Criteria [Indicate apy

Transnet will utilise the following crj

Provider, if so required:

s Administrative responglvergss - C leteness of response and returnable documents

Prequalification criteria, if any, must be met

Pr-Pmin
PS =80 {1 - )

. Fn 4
Where
Ps = Score for the Bid under consideration
P = Price of Bid under consideration
Pmin = Price of lowest acceptable Bid

- B-BBEEL status of company

! Only unconditional discounts wilf be taken into account during evaluation. A discount which has been offered
conditionally will, despife not being laken into account for evaluation purposes, be implemented when payment is

effected,

Respondent’s Signature Date & Company Stamp
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Preference poinis will be awarded to a bidder for attaining the B-BBEE status level of contribution

in accordance with the table below:

\%

B-BBEE Status Level Number of points

of Contributor {BO/20 system)
1 20
p 18
3 16
4
5
: -
5 .
8

Non-compliant

contributor

Validity Period

\!

Transnet desire gty perftd of 90 [ninety] days from the closing date of this RFG.

This RFQ is v il

CCOUNT HOLDER:

ACCOUNT NUMBER:

Company Registration

Registration number of company [ C.C.

Registered name of company / C.C.

Disclosure of Prices Quoted

Respondents must indicate here whether Transnet may disclose their quoted prices and conditions to

other Respondents:

YES ‘l No | }

Respendent's Signature

Date & Company Stamp
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is Returnable Documents

Returnable Documents means all the documents, Sections and Annexures, as listed in the tables

below.

a} Respondents are required to submit with their Quotations the Returnable Documents, as detailed

belaw.

Failure fto provide all these Returnable Documents may result in a Respondent's
disqualification. Respondents are therefore urged fo ensure that all these Documents

are refturned with their Quotations.

All Sections, as indicated in the footer of each page, must be signed, stampegl and dated by the
Respondent. Please confirm submission of these mandatory Returnable Do nts by so indicating

[Yes o Noj in the table below:

Submitted
[Yesor: -
“Nol .. |

Note: failure to provi lid B-BBEE Verification Certificate at the dosing
will result in an automatic score of zero being

« Original valid Tax Clearance Certificate [Consortia / Joint  Ventures / Sub-
contractors must submit a separate Tax Clearance Certificate for each party]

Respondent’s Signature Date & Company Stamp
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Saction 2

QUOTATION FORM
I/We

hereby offer to supply the goods/services at the prices quoted in the Price Schedule below, in accordance

with the conditions related thereto.

I/We agree to be bound by those terms and conditions in:

the Standard Terms and Conditions for the Supply of Goods and Services to Transnet [available on

request]; and

any other standard or special conditions mentioned and/cr embodied in this Request for Quotation.

\

I/We accept that unless Transnet should otherwise decide and so inform me/us@this Quotation [and, if
any, its covering letter and any subsequent exchange of correspondegpee], ther with Transnel’s

acceptance thereof shall constitute a binding contract between TransneQgnyme/,

to deliver the said goods/service/s within the delivery le d—tim- d, Transnet may, without prejudice
to any other legal remedy which it may have order and recover from me/us any expenses

incurred by Transnet in cailing for Quotation Qnd/er having 0 accept any less favourable offer.

I/We further agree that if, after I/we have been notified of t aee of my/our Quotation, Ifwe fail

Schedule
I/We quote as follows for theN\goods ed, on a “delivered nominated destination” basis, excluding
VAT [for SERVICES,

ope of work & pricing schedule]

N T Ty o ] Tl
) PR e F : Unit Price L0
1 UMGENI FACH 1
>
Delivery Lead-Time from date of purchase order: [days/weeks]

Notes to Pricing:
a)  All Prices must be quoted in South African Rand, exclusive of VAT

b)  To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this price
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid
beirg disqualified.

©) Please note that should you have offered a discounted price(s), Transnet will only consider such

price discount(s} in the final evaluation stage if offered on an unconditional basis.

Respondent’s Signature
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BRIEFING CERTIFICATE

RFQ: 8C5 DO625 (CRAC DNR 10937}

GROUND MAINTENANCE UMGENI {(HILTON}

INFORMATION SESSION

RFQ SITE / BRIEFING MEETING ‘\
A COMPULSORY SITE / BRIEFING MEETING WILL BE HELD AT THE OWING VENUE
VENUE: UMGENI (HILTON)

TIME: 10:00 O
DATE: 10 JULY 2013 Q*
The Site [/ Brefing Meeting puisory, companies not  attending  are
overlooked in the tender award proces
ATTENDANCE CERTI&
This is to x
e%tlves/s of
~

N

Has / have today attended the Tender briefing in respect of the proposed:

TRANSNET REPRESENTATIVE TENDERERS REPRESENTATIVE

DATE:

VERY IMPORTANT

ANY TENDERER NOT ATTENDING THE SITE / BRIEFING MEETING WILL AUTOMATICALLY BE
EXCLUDED FROM THE BUSINESS AWARDING PROCESS.

Respondent’s Signature Date & Company Stamp
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Section 3
VENDOR APPLICATION FORM

Respondents are fo furnish the following documentation and complete the Vendor Application Form befow:

1. Original cancelled cheque OR letter from the Respondent's bank verifying banking details

[with bank stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/ Member\[where
applicable] ‘

3. Certified copy of Certificate of Incorporation, CM29 / CM9 [namg chang

4. Certified copy of Share Certificates [CK1/CK2 if CC] N

5. A letter on the company’s letterhead confirm physical addresses

6. Original valid SARS Tax Clearance Certificate

7. Certified copy of VAT Registration Certiy *

8. Certified copy of valid Company R 1y Certificate {if applicable]

9. A signed letter from your audjffor o ntant confirming most recent annual turnover

figures

;~“
P any trading name ... i
. " registered name _ _
\\ Cdmpany Registration Number or 1D Number if a Sole Proprietor 70
Formof entity [v] - .CC -

O Trust i DRy Ldo o Linited

VAT number [if registered]

" Company telephone number

- Company fax number

" Company email address

* Company website address
“Bankname Branch & Branch code - i

“Account holder - e S Bank account number .-

Postal address )
Code

Physical Address oot oo

Respondent’s Signature Date & Company Stamp
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Contact persen

" Designation
. Telephone
. Annual turnover range flast financial year] <R5m | RS - 35 m >R35m
Does your company provide . Products Services ;5 ' Both =
Area of delivery National Provincial “ Local

Is your company @ public or private entity " Public . . Private ©o0
Does your company have a Tax Directive or IRP30 Certificate No

Main product or services [e.g. Stationery/Consuitm g

Complete B-BBEE Ownership Details:

o o ) . R
/o Black .. ¥ Black % Disabled Black ownership
ownership T e T el cine 0 T T e T

Does your coripany have a B-BB i Yes S Noa

What is your B-BBEE stalys [Lewel 110 G/ Unkn'own}

" How any personnelgdoe\the firm employ Permanent

If you are an existing VeQaogvit nsnet please complete the following:

Transnet

ct number e Bt o

Du/y thorised to sign for and on behalf of Company / Organisation:

Name Designation

- Signature L T Date

Respondent's Signature Date & Company Stamp



SPECIFICATIONS 2013/2014

HILTON STATION 8,000 m2
WEEDSPRAYING 5000m2 to be done per specified month

The area is o be brushcui lo a maximum height of 12cm including the openland and triangle area behind

bus slop. Cut between palisade fencing railway house and track.

Cut from overhead mastpole nearesl painls/buffer danger zone, fence to fence through lo the road over rail
bridge.

Cut track 1o fence line and where no fence line exists cut 10 metres from edge of track.

Disused rail area: Track Spraying on monthly basis within Yard included.

All cut material on the ptatform to be removed after each cut. ‘\

Noxious weeds (mulberry's, bugweed efc) lo be eradicated.
The area covers the cutling of grassed areas by means of brushcutting. This exclu emical mowing.

Simultaneous control of Noxious Weeds, with a registered herbicide in conﬁ%ﬁon ith the Transnet

Horliculturist.

Open Land:

«  The culling of veld grass, small shrubs, herbaceous and other un
open and unutilized land. Open land areas to be cut, (maximu
vegetative refuse removed 1o an official dumpsite,

e Mechanical cutting of noxious weeds and sprayingof Wre-gro
consultation with Transnet Horticulturist, fo be includegsgd d price.

« (Cutand rake all vegetative refuse to be disposed of @ gally®egistered dumpfiandfil] site.

oNnhwanted plant growth on
f 10em}, raked and all cut

with registered herbicides in

GROENEKLOOF ROAD 12,000 m2
Cut ali allen vegetation and grass 2000 m2

All other alien vegetation fo be cut into
Young indigenous plants and tree fer
Trichyphr {Garton) herbicide mixed ggth

ai officially recommended rates.
cas by means of brush cutiing. This excludes chemical mowing.
of Noxious Weeds, with 2 registered herbicide in consultation with the

Transnet Horticulurist.

Open Land:

e The cutting of y#id
ocpen and unulf

small shrubs, herbaceous and other undesirable or unwanted plant growth on
Y Open iand areas to be cut, {maximum height of 1cm), raked and all cut
moved to an official dumpsite. Mechanical culting of noxious weeds and

vegetatk f
SPIavs wth with registered herbicides in consultation with Transnel Horliculturist, to be
irg! ted price.

& and remove all vegetative refuse to be disposed of at a legally registered dumpflandiill site.

OHL HILTON TC OLD HOWICK ROAD 95,000m2
WEEDSPRAYING 5000m2 to be done per specified month

Cut and eradicate all noxious weeds fence line to fence line from Hillon Station to through to Oid Howick
Rd.

Eradication of all stumps using Chopper or equitable herbicide with red dye.

« Clear and stack all ajien vegetation in brush lines on side of centre after clearing.

Eradication of noxious weeds with Triclyphor {Garlon) and diesel herbicide in consultation with Transnet
Horticutturist, to be Included in quoted price.

e Al litterirefuse to be disposed of at a legal registered dump/iandfill site.

Killing of large trees and stump treatment e.g. Eucalyptus. Use Triclopyr {Garlon) and diesel. Use of
Chopper 1o be avoided where there are slopes where it can run in soil.

« All wildiife to be preserved. Conltractor to report any traps, killing of wildlife or birds to the Horticulturist

arnd SAPS

B



= All contracior staff o be indenlified and required lo be cleared as part of a security clearance by the
Hilton SAFS

CONTRACTOR TENDER PRICE LIST PER ITEM
CONTRACTOR TENDER PRICE LIST FOR GROUNDS MAINTENANCE
CONTRACTOR TO SUPPLY ALL THE NECESSARY MACHINERY AND LABOUR.
e The Work shalt be completed in the allocated month from date the date written notification me/us of the

accepiance of this tender,
e A penalty for late completion of R200.00 per calendar day wills payable in terms of clause ‘of the General

Conditions of Confract.
s Payment will be made within 60 days after certification of the certificate of complad v Transnet

Supervisor,

Each cut to comply with specs throughout the year. All areas have b
grass cuitings and noxious weeds are to be removed {o an official du
The making of fires on Transnet property is strictly forbidden.

5 dat® of completion, and be submitted to The
Road, Boughton, Pietermaritzburg, 3201.
weVollowing month. No paymen! will be released
. Prices are per cut, per specified month.

Payment will be effected within thirty (30 Xlays d of month in which the invoice is presented, and after
inspection has been completed fo the agsaction of the Transnet Representative.

it is the coniractor's responsibilit the relevant areas as per specs through out the year.

Please note that the onus re contractor to ensure that all contract documents are read and

understfood in full.

Invoice must state purcha®e oONer 8. place and month when cutting was done and be invoiced to Transnet
Fnviro Services. Pl irwhice for the day the maintenance is compieted.

Contractors to ipply
promptly de i

email address or fax number in order that correspondence can be

With | 1 all contractors working on or near the rail track must wear reflective clothing. A
con&@ o ® required to cross the track at any time during the duration of his contract must be
prote®ed flagmen with a white flag 600m on either side of the work site, warning frains of people
working on the track. In addition hard hats with visors and safely footwear are necessary at all times.

If this is not adhered tc Transnet Inspectors can order the workers off the site.

The area is to be cut in the foilowing months: October 2013, November 2013, December
2013, January 2014, February 2014,

5 cuis 2013/14
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Non-Disclosure Agreement

Transnet RFP No SCS D0625 (CRAC DNR 10937)
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DURATION ..........
PRINCIPAL...........
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GENERAL.............

ADEQUACY OF DAMAGES......vee e,
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Respondent’s Signature

Page 2 of 6

Dale & Company Stamp



Non-Disclosure Agreement Page 3 of 6
Transnet RFP No 5CS DO625 (CRAC DNR 10937)

THIS AGREEMENT is made between

Transnet 50C Lid [Transnet] [Registration No. 1990/00050G/30]

Whose registered office is at 49™ Floor, Cariton Centre, 150 Commissioner Street, Johannasburg 2001,
and

[the Company] |Registration No ]

T\

whose registered office is at

WHEREAS
Transnet and the Company wish to exchange Information [as de o nd it is envisaged that

each party may from time to time receive Information re e other in respect thereof. In

consideration of each party making available to the othey suc ation, the parties jointly agree that

any dealings between them shall be subject to rms and conditions of this Agreement which

themselves will be subject to the parameters of @ i Dofyment.
IT IS HEREBY AGREED

INTERPRETATION
In this Agreement:

1.1 Agents me igect officers, empioyees, agents, professional advisers, contractors or sub-

oup member;

Widential Information means any information or other data relating to one party (the

bisciosing Party) and/or the business carried on or proposed or intended to be carried on by

that party and which is made available for the purposes of the Bid to the other party (the

Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed

minutes following oral disclosure and any other information otherwise made available by the

Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, an or after the

date of this Agreement, and whether in writing or otherwise, including any information, analysis or

specifications derived from, contaiming or reflecting such information but excluding information
which:

a) is publicly available at the time of its disclosure or becomes publicly available (other than
as a result of disciosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); aor

b) was lawfully in the possession of the Receiving Party o its Agents (as can be demonstrated

by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disdlosed; or

Respondent’s Signature
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) following such disclosure, becomes available to the Receiving Party or its Agents (as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agenis, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such

information;
1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, without fimitation, any
information relating to systems, operations, plans, intentions, market oppoﬁunities, know-how,
trade secrefs and business affairs whether in writing, conveyed orally ¢r¥y machine-readable

medium,.

2 CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to thi
other party (the Receiving Party) will be treatel ¢ Receiving Party as secret and
confidential and will not, without the Disggsi
communicate or disclose {whether inQ@ of§prally or in any other manner) Confidential

a

Party’s written consent, directly or indirectly

Information to any other person o ccordance with the terms of this Agreement.

2.2 The Receiving Party will onlyflise fidential Information for the sole purpose of technical

and commercial discussions \getwegh the parties in relation to the Bid or for the subsequent

performance of any ct between the parties in relation to the Bid.

2.3 Notwithstand] bove, the Receiving Party may disclose Confidential Information:

a} hoS€ of is Agents who strictly need to know the Confidential Information for the sole
p t out in clause 2.2 above, provided that the Receiving Party shall ensure that

h Agents are made aware prior to the disclosure of any part of the Confidential

Information that the same is confidential and that they owe a duty of confidence to the
Disclosing Party. The Recetving Party shall at all times remain fiable for any actions of such

\\ Agents that would constitute a breach of this Agreement; or

b) to the extent required by law or the rules of any applicable regulatory authority, subject to

clause 2.4 below.

24  In the event that the Receiving Party is required to disclose any Confidential Infermation in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to chalflenge the validity of such

requirement.

2.5  Inthe event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
any rights or remedies of the Disclosing Party, the Receiving Party shall as scon as practicable

notify the Disclosing Party of such event and if requested take such steps (including the institution
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of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to

prevent further unauthorised copying, disclosure or use.

2.6 Al Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, inciuding intellectual property rights over the

Confidential Informaticn whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to th as‘losing Party upon

request, of the Confidential Information provided and any copies ma recf and, so far as is

n and aNy copies thereof.
a rom Transnet:

jes); and

reasonably practicabie, of the location of such Confidential Infor

3.3 The Company shall, within 7 {(seven) days of receipt of a wri

a) return all written Confidential Information (inclt
b expunge or destroy any Confidential InfdgmatioiG@@f any computer, word processor or
other device whatsoever into whic pied, read or programmed by the Company or

on its behalf. Q
3.4 The Company shall on request @ privticate signed by a director as to its full compliance

with the requirements of claufe 3.3b]Wve,

4 ANNOUNCEMENTS

4.1 Neither pa

interest.i

or permit to be made any announcement or disclosure of its prospective

out the prior written consent of the other party.

all make use of the other party’s name or any informaticn acquired through its

th the other party for publicity or marketing purposes without the prior written consent

ther party.

URATION
NG
he obligations of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of

5 (five) years.

& PRINCIPAL

Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.
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8 PRIVACY AND DATA PROTECTION

8.1

8.2

The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights {Section 14} in connection with this Bid and shall procure that its perscnnel
shall ohserve the provisions of such Act (as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or untawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such data held or processed by

\!

them.

9 GENERAL

9.1

9.2

9.3

9.4

9.5

Neither party may assign the benefit of this Agreement, or any i hereuNder, except with the
reement at any time to

prior written consent of the other, save that Transnet may

any member of the Transnet Group.

No failure or delay in exercising any right, power g@r pri der this Agreement will operate as

a waiver of it, nor will any single or partia ise of it preclude any further exercise or the

exercise of any right, power or privilege @ his Myreement or otherwise.

The pravisions of this Agreement s}
by a court of competent jurisflictio
unenforceable, and thg rem&gin rovisions shall remain enforceable to the fuillest extent

permitted by law.
This Agreem y De modified by a written agreement duly signed by persons authorised

on beh e pagly.

thNgreement shall constitute the creation of a partnership, joint venture or agency

parties.

greement will be governed by and construed in accordance with South African law and the

parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000
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DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shali have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid or Bid Document(s} shall mean a reference to a Request for Proposal or Request for Quotation;
1.2 Respondent({s) shall mean a respondent/bidder to a Transnet 8id;

1.3 RFP shall mean Request for Proposal;

14  RFQ shall mean Reguest for Quolation; “

! Wﬁment;

1.8  Tax Invoice shali mean the document as required by Sed OWf e Value-Added Tax Act, 89 of

1.5  RFX shall mean RFP and/or RFQ, as the case may be;

1.6 Services shall mean the services required by Transnet as specified i

1.7 Service Provider shall mean the successful Respondent;
1991, as may be amended from time to time;

1.9  Transnet shall mean Transnet SOC Lid, a St Company; and

1.10 VAT shall mean Value-Added Tax chag erms of the Value-Added Tax Act, 89 of 1991, as

may be amended from time to tim

GENERAL

All Bid Pocuments and subse tontracks and orders shall be subject to the following procedures as laid
down by Transnet and gffe sty adhered to by any persen or enterprise or company responding to
this RFX.

LODGIN D MENTS

3.1

isstied with Bid Documents.
.2 Bids shall be transmitted in a sealed envelope and placed in the tender box at a venue stipulated in
the Bid Documents with the Bid number and subject endorsed on the left hand bottom corner of the

envelope.

3.3 The Respondent’s return address must be stated on the reverse side of the sealed envelepe.

USE OF BID FORMS

4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not on office
stationery bearing their own terms and conditions of contract; ron-compliance with this conditions
may result in the rejection of a Bid.

4.2 Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed facsimile thereof, Only i insufficient space has been allocated to a particular response
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may a Respondent submit additional information under separate cover using the Company's

letterhead and duly cross-referenced in the RFX.

RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND BID FORMS

5.1

5.2

DEFAULTS BY RESPONDENTS

6.1

A non-refundable charge may be raised for Bid Documents, depending on the administrative cost of

preparing and issuing the Bid Document.

If any of the drawings or specifications referred to in Bid Documents are the official publications of

recognised standardising bodies, copies of such drawings and specifications st‘ﬂbe acquired by

NV

erms of clause 14 [Contract

Respondents at their cwn expense.

If the Respondent, after it has been notified of the acceptance of

a) enter into a formal contract when called upon g %
Documents}, within such period as Transnet mgy spes§e g

b} accept an order in terms of the Bid; or

C) when called upon to do so, furng ctory security of the fulfilment of the contract in

terms of clause 15 fSecurities],

Transnet may, in any such cas judice to any other legal remedy which it may have,

proceed to accept any othqr Bid if #is necessary io do so, call for Bids afresh, and may recover
from the defaulting Re nt any additional expense incurred by it in calling for new offers or in
accepting a highg o

If any Re ” whg has submitted a Bid and/or concluded a contract with Transnet [hereinafter

referred 1R a ervice Provider], or in the capacity of agent or subcontracter who has been
OCk ith such Bid or contract:

a s withdrawn such Bid afier the advertised date and hour for the receipt of Bids; or

has, after having been notified of the acceptance of its Bid, failed or refused to sign a contract
when called upon to do so in terms of any condition forming part of the Bid Decuments; or

c) has carried out any contract resulting from such Bid in an unsatisfactory manner ot has
breached any condition of such contract; or

) has offered, promised or given a bribe in relation to the obtaining or the execution of such
contract; or

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

f) has made any incorrect statement in the affidavit or certificate referred to in clause 12 /Formal
Natification Regarding Name of Successful Respondent] and is unable to prove to the
satisfaction of Transnet that

{i) it made the statement in good faith honestly believing it to be correct; and

Respondent’s Signature Date & Company Stamp



Transnet General Bid Conditions ~ Services Page 5 of 10
[March 2012}

(i) before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or
g} caused Transnet damage, or to incur costs in order fo meet the Service Provider's
requirements which could not be recovered fram the Service Provider;
then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 6.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

6.3 Any person or enterprise or company against whom a decision has been given ar\[he provisions of

clauses 6.2b), 6.2d) or 6.2e) above, may make representations to the @l perating Officer of

Transnet Group, whose decision shalt he final.
6.4 Any disqualification [Blackiisting] imposed upon any person or 1, N8) pany, may also apply

to any other enterprise under the same or different namg

company [or associates thereof] and shall for avoidance aiso be applied to any agent or

employee of the person or enterprise or compaﬂwed.

CURRENCY

Prices or fees must be guoted in the currd epubfic of South Africa [ZAR] in respect of local

Services. Prices or fees in any other cffrency fe rejected by Transnet save where such price is quoted

by a foreign Respondent.

EXCHANGE AND REM

incipal or manufacturer of such percentage of the contract or order value as may be

spondent i its Bid Docurments and any variation in the amount to be so paid, which may

8.1  The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information calied for in the clause " Exchange and Remitiance' of the Bid Documents and
also furnish full details of the principals or service providers to whom payment is to be made.

8.2  The Service Provider shall at its own cost obtain forward exchange cover on foreign currency to
protect iself against any currency rate fluctuation risks for the duration of any resulting contract or
arder. Transnet will NOT accept any fluctuations in the rate of exchange at the time when payments
are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price under clause 8.2

above, if the increase in price arises after the date on which the Services were to be completed, as set out in

the order and/or contract, or any subsequent agreement between the parties.

ACCEPTANCE OF BID

9.1  Transnet does not bind itself to accept the lowest or any Bid.
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9.2 Transnet reserves the right to accept any Bid in whole or in part.

9.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and the Standard Terms and Conditions of Contract [Form ST&C — Services] and any schedule of

"Special Conditions” or otherwise which form part of the Bid Documents.

94  Where the Respondent has been informed by Transnet per facsimile message or email of the
acceptance of its Bid, the acknowledgement of the receipt transmitted shail be regarded as proof of

\!

The law of the Republic of South Africa shall govern the contract created by fhe accep®ypce of a Bid. The

delivery to the Respondent.

10 LAW GOVERNMNING CONTRACT

domicifium citandf et executandi shall be a place in the Republic of Sout 3 be specified by the

Respondent in its Bid at which all legal documents may be served oo ndent who shali agree to

submit to the jurisdiction of the courts of the Republic of So AW A foreign Respondent shall,

therefore, state in its Bid the name of its authorised represgentativt e Republic of South Africa who is
empowered 1o sign any contract which may be enteref & the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract.

11 IDENTIFICATION O

If the Respondent is a company, the fullnamesgof the directors shall be stated in the Bid. If the Respondent

is a close corporation, the full ne\ges of members shall be stated in the Bid. If the Respondent is a

partnership or an individ rafl der a {rade name, the full names of the partners or of such individual,
h

as the case may be, il ed.

12 FORMAL MNOTI % REGARDING NAME OF SUCCESSFUL RESPONDENT

In theglise submitted to the Secretary of an Acquisition Council, unsuccessful Respondents will be

of the names of successful Respondent(s) as soon as possible after the clesing date for

e Bid in question,

\\13 MAUTHORISED COMMUNICATION ABOUT BIDS
Where Bids are subrnitted to the Secretary of an Acquisition Councif, Respondents may at any lime
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential suppliers or any member of the Acquisition Council or official of Transnet
during the period between the closing date for the receipt of the Bid and the date of the notification of the
successful Respondent(s). A Bid, in respect of which any such unauthorised communication has occurred,

may be disquaijified.

14  CONTRACY DOCUMENTS
14.1 The contract documents wili comprise these General Bid Conditions and the Standard Terms and
Conditions of Contract [Form ST&C — Services] and any schedule of “Special Conditions” or otherwise

which form part of the Bid Documents.
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15

16

17

i8

14.2  These contract documents will constifute the contract between the parties upon receipt by the

Respondent of Transnet’s letter of acceptance / intent, subject to all additional amendments and/or

special conditions thereto as agreed to by the parties.

SECURITIES

151

15.2

153
15.4

15.5

16.1

The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a deed of
suretyship [Deed of Suretyship] furnished by an approved bank, building s“y, insurance or

guarantee corporation carrying on business in South Africa.

The security may be applied in whole or part at the discretion of Transpet to good any loss or

damage which Transnet may incur in consequence of a breach of the QeN®gCt agany part thereof.

Such security, if required, shall be an amount which will be stig id Documents.

¢ )
successiul Respondent for completion and no guararflee in 4

of such form will be supplied to RESp{Jﬂdenth! t. For this purpose a Deed of Suretyship form

For the purpose of clause 15.1 above, Transnet wili st Deed of Suretyship form to the

er form will be accepted. A copy
will be provided which shall be completed urneG to Transnet or a designated official by the

successful Respondent within 30 fthiry

@ roy the date of the letter of acceptance. No payment
will be made untit the form, dulffcompNgeddrs delivered to Transnet. Failure to retumn the Deed of

Suretyship within the pregeribed@ime ghall, save where prior exiension has been granted, entitles

Transnet without notic e Service Provider to cancel the contract with immediate effect.

Additional costsgfc ansnet necessitated by reason of default on the part of the Service

Provider in gl o the Londitions of this clause 15 will be for the account of the Service Provider.

PRICES %’I‘ MFIRMATION
o with Prices which are subject to confirmation will not be considered.

Bi ere firm prices are quoted for the duration of any resulting order and or contract will receive

precedence over prices which are subject to adjustment,

ELETION OF SERVICES EXCLUDED FROM BID

The Respondent must delete Services for which it has not tendered or for which the price or fee has been

included elsewhere in its Bid.

ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prior to the submission of its Bid Documents must

be done by deleting the incorrect figures and words where required and by inserting the correct figures and

words against the items/Services concerned. All such alterations must be initialled by the person who signs
the Bid Documents. Failure to observe this requirement may result in the particular item(s) or Services

concerned being excluded in the matter of the award of the business.
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19

20

21

VALUE-ADDED TAX

19.1

19.2

In respect of local Services, i.e. Services to be provided by a South African company, the prices or

fees guoled by the Respondent are 1o be exclusive of VAT which must be shown separately at the

standard rate on the Service Provider’s Tax Invoice.

in respect of Services to be provided by a foreign principal:

a) the invoicing by the Service Provider on behalf of its foreign principal represents a service
rendered by the principal;

b) the Service Provider's Tax Invoice{s) for the local portion only [i.e. the ‘(&mmission“ for the

services rendered locally] must show the VAT separately

TERMS AND CONDITIONS OF BID V

20.1

20.2

The Service Provider shall adhere to the Standard Terms ifl of Contract as set out in

Form ST&C - Services, a copy of which is issued with the ¢ efits, together with any schedule

e
of "Special Conditions” or otherwise which form part @ the Bid®Cuments.
Should the Respondent find any condition cefMgble, it should indicate which conditions are

unacceptable and offer alternatives b submission on a company letterhead. Any such

proposed alternative(s) are accefifable 0 Erwise, as the case may be.

submission shall be subject to revig snt's Legal Counsel who shall determine whether the

IMPORTANT NOTICE TO R DENTS REGARDING PAYMENT

211

Method of Payfien

a) Thegittengion the Respondent is directed to clause 10 finvoices and Payment] of Form

oWlces, which sets out the conditions of payment on which Bid price(s) shall be

wever, in addition to the aforegoing the Respondent is invited to submit offers based on

alternative methods of payment and/or financing proposals.

) The Respondent is required ko give fulf particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into
consideration when the Bid is adjudicated.

&) The Respondent must, therefore, in the first instance, tender strictly in accordance with clause
21.1a) above, Failure to comply with clause 21.1a) above may preclude a Bid from further

consideration.
NOTE: The successful Respondent [the Service Provider] shall, where applicable, be required to
furnish a guarantee covering any advance payments.
Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for payment within
a specific period are to note that the conditional period will be calculated as from the date of receipt
by Transnet of the Service Provider's month-end statement reflecting the relevant Tax Invoice(s) for

payment purposes, provided the conditions of the order or contract have been fulfited and the Tax
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Invoice is correct in alf respects as referred to in the contract or order. Incomplete and/or incorrect
Tax Invoices shall he returned and the conditional period will be recalculated from the date of receipt

of the correct documentation.

22 PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMEN

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service Provider for
the purpose of contract work shail be governed by the terms and condifions detailed in clause 12 of Form
STRT - Services (Infellectual Property Rights). ‘\

23 VISITS TO FOREIGN COUNTRIES
23.1  Respondents must furnish details in a covering letter if it is conside a@w at employees of

Transnet should carry out inspection and/or review any operath i t the premises of the
preferred Respondent or its subcontractors overseas for e of a product demonstration

and/or final acceptance or for any other reason.

23.2 If the Respondent considers overseas visits o b clssary it must provide the following information

in a covering letfer in respect of each propo L
a) countries and places to be visitgf

b) number of employees an

C} number of man-da

d) motivation for t

23.3  Transnet will

transport {

the accoullyt o

23. it is undertaken, such as enwisage in this clagse 23, Transnet and the Respondent will

fu)s
a%ee igpwriting on the number of employees of Transnet that should undertake the visit and the
% er of man-days involved in the visit.

4

Q& IDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

74.1  Bids submitted by foreign principals may be forwarded direct by the principals to the Secretary of the
Acquisition Council or to a designated official of Transnet according to whichever officer is specified in
the Bid Documents, or may be so forwarded on the principal's behalf by its South African
representative or agent provided that written proof is submitted that such representative or agent has
been duly authorised to act in that capacity by the principal. Faflure to submit such authorisation by
the representative or agent shall disqualify the Bid.

24.2  When legally authorised to prepare and submit Bids on behalf of their principals not domiciled in the
Republic of South Africa, representatives or agents must compile the Bids in the names of such
principals and sign them on behalf of the latter.

243  South African representatives or agents of a successful foreign Respondent must when so required

enter into a formal contract in the name of their principals and must sign such contract on behalf of
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the latter. In every such case a legal Power of Attorngy from their principals must be furnished to
Transnet by the South African representative or agents authorising them to enter into and sign such

contract.

a) Such Power of Attorney must comply with Government Notice No. 1160 of 27 June 1930 {and
any amendments thereto] - "Rules of the Supreme Court of South Africa for the authentication
of documents executed outside the Republic for use within the Republic.”

b} The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents. ‘

<) On arrival within the Republic of South Africa this Power of Attor iWMto be completed in

terms of Section 8(2) of the Stamp Duties Act No. 77 of 1968, or@n ent: thereof.

includes matters of a

d) If a Power of Attorney held by the South African represe
general nature besides provision for the entering in ing OF a contract with Transnet,

a certified copy thereof should be furnished.

e) The Power of Attorney must authorise thegSoulh African representative or agent to choose the
domicitium citandi et executandi as Qd [N Clause 26 [fAddresses for Notices] of the
C -

Standard Conditions of Contra Services.
244 I payment is to be made in Souf oreign Supplier [i.e. the principal, or its South African

agent or representative], must Rotify Tgansnet in writing whether, for payment by electrenic funds

transfer [EFT]:

a) funds are red to the credit of the foreign Supplier's account at a bank in South

Africa, € whj the name and branch of such bank shall be furnished; or

b) fidse transferred to the credit of its South African agent or representative, in which

asQ th me and branch of such bank shall be furnished.
24.5 %ﬁi n of the Respondent is directed to clause 15 above [Securities] regarding the provision of
e

for the fuifiiment of contracts and orders and the manner and form in which such security is

to be furnished.
>

000000000
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Lid [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, the General Bid Conditions, a Schedule of Requirernents or Work

Order

including such special conditions as may be applicable, and any terms in the associated Bid

Documents, exclusively govern the provision of Services by the Service Provider to Transnet,

2 DEFINITIONS

the following words or phrases are used in the Agreement, such words or h‘}es shall have the

Where

meaning assigned thereto in this clause, except where the context clearly requi erwise:

2.1 AFSA means the Arbitration Foundation of South Africa;

2.2 Agreement means the Agreement and its associated /or annexures and/or
appendices, including the Work Order(s), specifica e Services and such special
conditions as shail apply to the Agreement, together w % heneral Tender Conditions and any
additional provisions in the associated bid d ts tendered by the Service Provider [as agreed
i writing between the Parties], which ely exclusively govern the provision of Services
by the Service Provider to Transne

2.3 Background Intellectual ns all Intellectual Property introduced and required by
either Parly to give effect tdgheir olgligations under the Agreement owned ins whole or in part by
or licensed to either P or t affiliates prior to the Commencement Date or developed after
the Commernicegen therwise pursuant to the Agreement;

2.4  Business@ayjs) s Mondays to Fridays between 07:30 and 16:00, excluding public holidays
as pi fahe th Africa;

2.5 nc@iment Date means [#], notwithstanding the signature date of the Agreement;

6 onfidential Information means any information or other data, whether in written, oral,

phic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor's certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the represeniative of
the other Party to visit any of its premises], or which otherwise becomes known fo a Party, and

which is not in the public domain and includes, without limiting the generality of the term:

a} information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c) orivate and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Parfy fo maintain the confidentiality of such
informaticn;

) any information disclosed by either Party and which is clearly marked as being confidential
or secref;

e} information relating to the strategic ohjeclives and planning of the disclosing Party relating

to its existing and planned future business activities;

Fosrmiorg’s &
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2.7

29

2.1G

2.11

i information relating to the past, present and future research and development of the
disclosing Party;

) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h} information contained in the software and asscciated material and documentation

beionging to the disclosing Party;

1} technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes; ‘\

D Capyright works;

k} commercial, financiat and marketing information;

i data concerning architecture, demonstrations, tools agghle Mmcesses, machinery
and equipment of the disclosing Party; &

i ds, equipment, hardware or software or the

m} plans, designs, concepts, drawings, functid technical requirements and

spedfications of the disclosing Party;

n) infermation concerning faults or 4
incidence of such faults or dgh® :
0) irformation concernin e Q

authorised Subconiraggors, eir methods, practices or service performance levels

g, Fees and / or costs of the disclosing Party or its

actually achieve

Copyright b in expressions, procedures, methods of operations or mathematical

concepts ram codes, compilations of data or other material, literary works, musical

workg aNgsti . sound recordings, broadcasts, program carrying signals, published editions,

phi@vorks, or cnematographic works of the copyright owner to do or to authorise the

ertain acks specified in respect of the different categories of works;

uit means any breach of the obligations of either Party [including but net limited 1o
fundamental breach or breach of a fundamentat term] or any Default, act, ornission, negligence or
statement of either Party, &S employees, agents or Subcontractors in connection with or in

relation to the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable{s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
{o the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Qrder(s), issued inn accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from Bime to time;

Date & Company Slamp
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2.12

2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.23

2.24

2.25

2.26

services [March 2012]

Foreground Intellectual Property means all Intellectual Properly developed by either Party

pursuant to the Agreement;

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet's field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, infor“ion concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and the Party Materials;

Parties mean the Parties to the Agreement together with their farigs, divisions, business

units, successors-in-titie and their assigns;

Party means either one of these Parties;
Patents mean registered Patents and Patent applidations, the latter have proceeded to grant,
and includes a right granted for any invenj cts or processes in alt fields of technology;

Permitted Purpose means any agjps ocess to be undertaken or supervised by Personnel

disclosure of the other Partyll Confidtmii@

or employees of one Party d of the Agreement, for which purpose authorised

Information or Intellectual Property is a prerequisite in

order to enabie such afivity o ss 1o be accomplished;

Personnel megns ner, employee, agent, consultant, independent associate or supplier,

Subcontra a staff of such Subcontractor, or other authorised representative of either

Party;
rcifEse er{s) means official orders issued by an operating division of Transnet to the
v avider for the provision of Services;

ice{s) means [ &), the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Order(s) in terms of the Agreement;

Service Level Agreement or SLA means the processes, defiverables, key performance
indicators and performance standards retating to the Services to be provided by the Service
Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materiats [including,
but not linited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or incependently
developed by the Service Provider outside the scope of the Agreement al no expense fo Transnet,

and used by the Service Provider in the performance of the Services;

Date & Company Stamp
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2.27

2.28

2.29

2.30

231

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 8% of

1991, as may be amended from time to time;

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by

the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and frade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one

undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act,q‘of 1991, as may

be amended from time to time; and

Work Order{s} means a detailed scope of work for a Service reguired ransnet, including
timeframes, Deliverable, Fees and costs for the supply of the Serg Trgnsnet, which may be

appended to the Agreement from time to time.

3 INTERPRETATION

3.1
3.2

3.3
34

)
T
1

4.

4.2
4.3

4.4

4.5

Clause headings in the Agreement are includ ease of reference only and do not form part of
the Agreement for the purposes of inteon oN¥or any other purpose. No provision shall be
+)

s dvantage of either Party hereto by reason of such
tured or drafted such provision.

Any term, word, acronym o rasedused in the Agreement, cther than those defined under the

construed against or interpreted

Party having or being deeme

clause heading “Dgfinithns” shall be given its plain English meaning, and those terms, words,

in the Agreement will be interpreted in accordance with the generally

. ce€ natural persons incorporates a reference to legal persons and vice versa.
reference to a particular gender incorporates a reference to the other gender.

RE AND SCOPE

The Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlied by means of Purchase Orders to be issued by Transnet

and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparabie part of the Agreement as if i were

fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggesticns for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Contro/] below. A Party wil advise the other Party within 14 [Tourteen] Business Days, or

such other period as mutually agreed, whether the amendment is acceptable,

Tnsofar as any term, provision or condition in the Work Order(s) conflicts with a lke term,

provision or conditicn in the Agreement and/or a Purchase Order, or where the Agreement is

Responlent's Signature Date & Company Stamp
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silent on the matter, the term, provision or condition in this Master Agreement shall prevait, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Sarvice Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadiines detailed in the relevant schedule shall be extended by a period equa‘to the period of
that delay. ‘

5 AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to L nership between the
Parties, or constitute or be deemed to constitute the i 5 nts or employees of one
another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the powlr or aulthCTity to enter into an agreement in the

name of the other; or give any warran eseMation or undertaking on the other's behalf; or

create any liability against the ot the other's credit in any way or for any purpose
whatsoever.

6 WARRANTIES

6.1

6.2

The Service Provid angants 1o Transnet that:

a) ity and authority to enter into and to perform the Agreement and that the
is executed by a duly authorised representatives of the Service Provider;
scharge its obligations under the Agreement and any annexure, appendix or
hedule hereto with all due skill, care and diligence;

b} it will be solely respansible for the payment of remuneration and associated benefits, if
any, of its Personnel and for withholding and remitting income tax for its Personnel in
conformance with any appticable laws and regulations;

d) it will procure licences for Transnet in respect of all Third Party Materiai detailed in the

Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim

for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke

a retention of Fees as detailed in the relevant schedule and/or Work Order.

Hpsgoni
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<

6.3

6.4

6.5

6.6

6.7

6.8

6.9

6.10

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
ouk in the relevant schedule. The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 {thirty] days of notification by
Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being nofified of that defect
hy Transnet in writing.

The Service Provider will not be labke to remedy any probiem arising or caused by any

modification made by Transnet to the Deliverables, or any part t without the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the effE

steps proposed by Transnet

pursuant to dause 6.5 above, including but not lgnited goost implications or any disruption

or delay in the performance of the Services. arties agree that any changes to the Services,
including the charges for the Services o etaBes for delivery of the Services, will be agread
in accordance with the change edure, as set out in clause 28 fAmendment and
Change Conirol].

The Service Provider warrani§that:

a) it has, usinggkhe Yost up-to-date software available, tested for {and deleted] all commonly
Materials and for all viruses known by the Service Provider at the date

ork Order; and

b} ale of delivery to Transnet, the Materials do not contain any trojan horse, worm,

*gi omb, Hime bomb, back door, trag door, keys or other harmful companents.
e Service Provider agrees that, in the event that a virus is found, it will at its own expense use
est endeavours to assist Transhet in reducing the effect of the virus and, particularly in the

event that a virus causes loss of operational efficiency or loss of data, to assist Transnet to the

same extent to mitigate such tosses and to restore Transnet to its original operating efficiency.

The Service Provider undertakes to comply with South Africa’s general privacy protection in terms
of the Bil! of Rights [Section 14] in connection with the Agreement and shall procure that its
Personnel shall abserve the provisions of Section 14 [as applicable] or any amendments and re-

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in place.

In compliance with the Naticnal Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulaticns. Permissicn for

Respondsnt's Sionature Date & Company Stamp
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the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or reguiations. The Service Provider andfor its Subcontractor shalf grant
Transnet access, during the term of the Agreement, to review any safety-related aclivities,

including the coordination of such activities across all parfs of its organisation.

7 TRANSNET'S OBLIGATIONS

7.1

7.2

7.3

8.1

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet’s operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the, esices, but for no
other purpose. However, Transnet's compliance with any request for inf jon is subject to any
internal security rules and requirements and subject to the observagge by thegervice Provider of
its confidentiality obligations under the Agreement. N

The Service Provider shall give Transnet reasonable anyoinformation it requires in

accordance with clause 7.1 above.

Subject to dause 13 [Service Frovider’s P%ei/], Transnet agrees to provide the Service

Provider or its Personnel such access to o facilities as is necessary to allow the Service
Pravider to perform its obligations greement.

GENERAL OBLIGATIONS OF TH ERQOVIDER

The Service Provider sigll:

a) respond all complaints and enquiries from Transnet;
b) infi T NG immediately of any dispute or complaint arising in relation to the provision
h ryighes;
on its business in a professional manner that will reflect positively upon the Service

ovider and the Service Provider's Services;

keep full records clearly indicating all transactions concluded by the Service Provider
selating to the performance of the Services and keep such records for at least 5 [five] years

from the date of each such transaction;

e) obtain, and at all times maintain in full force and effect, any and all licences, permits and
the fike required under applicable laws for the provision of the Services and the conduct of

the business and activities of the Service Provider;

) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legisiation of South Africa, including the Occupational Health and Safety
Act, 85 of 1593;

a) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance; and

h ensure the validity of all renewable certifications, including but not limited to #ts Tax
Clearance Cerfificate and B-BBEE Accreditation Certificate, for the duration of the
Agreement. Should the Service Provider fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it

may have in terms of the Agreement, to terminate the Agreement forthwith without any

Hpspondont’s Hgnatue
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8.2

liability and without prejudice to any daims which Transnet may have for damages against
the Service Provider.

The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commiiment to

performing the Services timeously, efficiently and to the required standards;

) endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and difigence;
&;ﬂin{es;

oyees, agents and

d) use its best endeavours and make every diligent effort to meet agree

e) treat its own Personnel, as well as all Transnet's officers,
consultants, with fairness and courtesy and respect for thej an righty;

£} practice and promote its own internal policies aimed o':vnd preventing unfair

discrimination [as further referred to in clause 2 and Diversity;

a) treat all enquiries from Transnet in connecgion w ervices with courtesy and respond

to all enquiries prompily and efficie here the Service Provider is unable to comply

with the provisions of this clause @ Vi

h) when requested by TRgpsnet pprovide clear and accurate information regarding the Service

rovider will advise Transnet of the delay and

the reasons therefor and M ransnet informed of progress made regarding the

enqry;

Provider's olicies and procedures, excluding Know-How and other Confidential

Inform where a non-disclosure undertaking has been entered into between

onflict of interest to develop between its own interests [or the interests of any

f itggfther customers] and the interests of Transnet;

t accept or offer, nor allow, induce or promete the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an

attempt to ctherwise exert undue influence over the recipient;

K} not mislead Transnet or its officers, employees and stakeholders, whether by act or
OrFission;
i) not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet's reputation or business image; and

11)] immediately repott to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becemes aware in connection with Transnet or the provision of Services.

9 FEES AND EXPENSES

2.1

9.2

In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order,

Transnet will not be invoiced For materials used in the provision of the Services save for those
materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order {which will be invoiced to Transnet at cost].

Respondent’
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9.3

5.4

Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service
Provider all reascnable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a} are agreed by Transnet in advance;

b} are incurred in accordance with Transnet’s standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if appik{ﬂe, travel and
accommodation costs, will provide the detait for each of the Personnel cargyi ut the Services

and incurring the expenses, and the Tax Invoice will, where approggiat@ include VAT as a

separate item. V
10 INVOICING AND PAYMENT

10.1

10.2

10.3

10.4

Transnet shall pay the Service Provider the amounts s % irvhe relevant schedule or Work

Order, subject to the terms and conditions of the Rareem

Transnet shall pay such amounts to the Sgpm ider, upon receipt of a correct and undisputed
Tax Invoice together with the suppog 'enta jon as specified in the Work Order appended
hereto, once the undisputed Ta @ cS®or such portion of the Tax Inveices which are
undisputed become due an odffie Service Provider for the provision of the Services, in

terms of clause 10.4 bglow.

All Fees and cther yable under the Agreement are exclusive of VAT, which wili be payable

at the appligfle

58 vided for in the Work Crder(s) appended to the Agreement, Tax Invoices
Ped together with a month-end statement. Payment against such month-end
t shall be made by Transnet within 30 [thirty] days after date of receipt by Transnet of
he giatement together with all undisputed Tax Invoices and supporting documentation.

here the payment of any Tax Invoice, or any part thereof which is not in dispute, is not made in
accordance with this clause 10, the Service Provider shall be entitled o charge interest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

period from the due date of payment untif the outstanding amount is paid.

i1 FEE ADJUSTMENTS

11.1

11.2

Fees for Services rendered in terms of the Agreement shail be subject to review as indicated in
the Work Order{s) annexed hereto from time to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitied to submit this matter to dispute resolution in accerdance with

clause 25 of this Master Agreement [Dispute Resolution].

Respond
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iz INTELLECTUAL PROPERTY RIGHTS
12.1  Title to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service

Provider’s Background Intellectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royaily free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the@@§mitied Purpose.

This license shall not permit the Service Provider to sub-license to othfyr parties.

, royal ee, non-excusive
for the Permitled

c) The Service Provider shall grant to Transnel an irrevocab,

Hcence to use the Service Provider's Background Intelle

Purpose. This licence shall not permit Transnet to er parties.

d) The Service Provider shall grant Transnet acd e®Service Provider’s Background

Intellectual Property on terms which shall e 5on3 negotiated between the Parties for

the purpose of commercially explo creground Entellectual Property, to the extent

that such access is required.
12.2  Titfe to Intellectual Prope

a) All right, title and int@rest in o Foreground Intellectual Property prepared, conceived

or developed b i rovider, its researchers, agents and empioyees shall vest in

to t

the termination or cancellation of the Agreement dispute the validity or
engcediity of such Foreground Inteliectual Property, or cause to be done any act or
yifiing contesting or in any way impairing or tending to impair any part of that nght, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist

any person {o do so.

by Transnet shall be entitled to seek protection in respect of the Foreground Inteflectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shail reasonably assist Transnet in attaining and maintaining protection: of

the Foreground Intellectual Property.

C) Where the Foreground Inteflectual Property was created by the Service Provider or Ks
researchers, agents and employees and where Transnet elects not 1o exercise its option to
seek protection or decides to discontinue the finandal support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider wha shail
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing orn the Foreground Intellectual
Property.

d) No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnel, over and

above the sums payable in terms of the Agreement. The Service Provider undertakes to

Responds Date & Company Stamp
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12.3

12.4

12.5

sign alt documents and do all things as may be necessary to effect, record and perfect the

assigniment of the Foreground Intellectual Property to Transnet.

e} Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entited as of right, or to claim the right, to use

Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements
Any improvements, developments, adaptations and/or medifications to the Foreground Inteflectual
Property, and any and all new inventions or discoveries, based on or resuit’g‘afrom the use of

Transnet’s Background Intellectual Property and/or Confidential Informati all be exclusively

owned by Transnet. The Service Provider shall disclose prompt Transnet all such
improvements, developments, adaptations and/or modificationsg ifgntions of discoveries. The
Service Provider hereby underiakes ko sign all documents a S as may be necessary

Unauthorised Use of Confidenijf
The Service Provider shall n

Information belenging to nsnebawhether or not such party is aware of such Confidential

Information, and shall\grompt tify Transnet of the information if it becomes aware of any

party so actingg a provide Transnet the information with such assistance as Transnet

reasonably@taquisesNG Transnet’s cost and expense, to prevent such third party from so acting,
Una & of Intellectual Property
he

rvice Provider agrees to notify Transnet in writing of any conflicting uses of, and
plications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the

right, as its own option, to proceed against any party infringing its Intellectual Property.
b} Tt shall be within the sole and absolute discretion of Transnet Lo determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure inciuding legal action to bring any infringement of

itlegal use to an end.

C) The Service Provider shall cooperate to provide Transnet promptly with all relevant

ascertainable facts.,

d) If proceedings are commenced by Transnet alone, Transnet shall be responsibie for alf
expenses but shall be entitled to all damages or other award arising out of such
proceedings. 1f proceedings are commenced by both Parties, both Parties will be
respensible for the expenses and both Parties shall be enfitled to damages or other award

arising out of proceedings.
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13  SERVICE PROVIDER'S PERSONNEL

13.1

13.2

13.3

13.4

13.5

) ¢
14.1

i4.3

The Service Provider's Personnel shall be regarded at ali times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the

degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnal will be entitted to work in South Africa or any

other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Transs\premises or any
other premises upon which the Services are to be performed [including but §ot limited to security

regulations, policy standards and codes of practice and health and sa equirements]. The

Service Provider will ensure that such Personnel at all times act aWgwiul ana proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to re

behalf of it, any Service Provider Personnel whoseadmi presence would, in the reasonable

opinion of Transnet, be undesirable or wh sents a threat to confidentiality or security or
es a

regulations governing Transnet's Personnel,

y premises occupied by or on

whaose presence wouid be in breach of

provided that Transnet notifies thy ovider of any such refusal {with reasons why]. The

reasonable exclusion of an C al from such premises shall not relieve the Service

Provider from the performanig of ispebligations under the Agreement.

The Service Provi ees to use all reasonable endeavours to ensure the continuity of its
Personnel asg rm the Services, If any re-assignment by the Service Provider of those
or if Transnet advises that any such Personnel assigned are in any respect
unsalst, uding where any such Personnel are, or are expected to be or have been

enfor period, then the Service Provider will promptly supply a replacement of equivalent
libreNnd experience, and any such replacement shall be approved by Transnet prior fo

encing provisicn of the Services, such approval not to be unreasonably withheld or delayed.

ITATION OF LIABILITY

Neither Party excludes or limits liability to the other Party for:
ay death or personal injury due to negligence; or
B) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that it results from any act of or omission by the
Service Pravider or its Personnel in connection with the Agreement. The Service Provider’s liability
arising out of this clause 14.2 shall be limited to a maximum amount payable in respect of any
one occurrence of a series of related occurrences in a single catendar year, such amount 6 be
agreed in writing by the Parties.

Subject always to clauses 14.1 and 14.2 above, the liabiiity of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss or damage arising out of each Defaull or series of

{ate & Company Stamp
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related Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the

schedule or Work Order to which the Default(s) relates.

14.4 Subiject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an

indirect nature or loss or damage incurred by the other Party as a result of third party claims.

14.5 If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party’s total liahility for all foss or damage under the Agreement shall be as provided in clause
14.3 above. \

14.6  Nothing in this clause 14 shall be taken as limiting the liability of the Service@rovider in respect of
clause 12 [Inteflectual Property Rights] or clause 16 [Confidentiality ],

15 INSURANCES %V
15,1 Without limiting the liability of the Service Provider uft reement, the Service Provider
shall take out insurance in respect of afl risks fog whic % udent for the Service Provider to
insure against, including any lkability it may %result of its activities under the Agreement
for theft, destruction, death or injury P n and damage to property. The level of
insurance will be kept under revig %et, cn an annuai basis, to ensure its adequacy,
provided that any variation & @ buch insurance shall be entirely at the discretion of the

Service Provider.

i15.2 The Service Provid

svidence of th

li arrane Insurance with reputable insurers and will produce to Transnet
f the policies on an annual basis within 30 {thirty] days after date of

policy renggal

16 CONFIDENRAL
i e jcs hereby undertake the following, with regard to Confidential Information:

not to divulge or disciose to any person whomsoever in any form or manner whatsoever,
either directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiciion, or by any other duly authorised and
empowered authority or offidal, in which event the Party concemed shall do what is
reascnably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential

Information concerned;

b} not to use, exploit, permit the use of, directly or indirectly, or in apy other manner
whatsoever apply the Confidential Information, disclosed to it as a resuit of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or

otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the discosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shali be regarded as Confidential Information;

Respondent’s Signature Date & Comypany Stamp
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16.2

d}

e)

)

h)

not to de-compile, disassembie or reverse engineer any composition, compiiation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
compaosition or structure or cause to permif these tasks fo be camied out except in the

performance of its obligations pursuant to the Agreement;

not o exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party {o the other or by either Party to any
other party used by such Party in the performance of the Agreement, s&ﬂ be dealt with as
“restricted” or shall be dealt with according to any other appropriate | of confidentiality
relevant to the nature of the information concerned, agreed betw e Parties concerned
and stipulated in writing for such information in such case »

the Parties shall not make or permit to be made b eWwperson subject to their

i Wisclose Confidential Information

with regard to any matter related to the less written authorisation to do so

has first been obtained from the Pa isclosing such information;

each Party shall be entitled to di uch
relevant to one or more te @ lified employees or consultants of the Party who are
7

pects of Confidential Information as may be

required in the cour ties to receive the Confidential Information for the

Permitted Purpose p at the employee or consultant concerned has a legitimate

interest thegein,gnd ther only to the extent necessary for the Permitted Purpose, and is
inform ty of the confidential nature of the Confidential Information and the

obk@ati e confidentiality to which such disclosure is subject and the Party shall
I

uregugfemployees or consuitants honour such obligations;
ac rty shall notify the other Party of the name of each person or entity to whom any

k)

nfidential Information has been disclosed as socn as practicable after such disclosure;

each Party shall ensure that any person or entity to which it discloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,

officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where;

a)

b)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiatity; or

Regpondent’s Sgnatun
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i8

c) cany be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

16.3  This clause 16 shall survive fermination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant toc the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dies, blocks, labels,

advertising matter, printing matter and the like. “

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

eRgny portion of the Service, as
N Agreement or Work

ervice, and, in such event,

Should the Service Provider faif or neglect to execute the work or to del

required by the terms of the Agreement or Work Order, Transnet 4§
Order in s0 far as it relates to the unexecuted work or rejected -

the provision of any remaining commitment shall remain subje pspects to these conditions.

TERM AND TERMINATION *
18.1 Notwithstanding the date of signalyg ” the Commencement Date if the Agreement is [#]
and the duration shall be for @ th period, expiring on [@], unless:

aj the Agreement is terffinated By either Party in accordance with the provisions incorporated

herein or in_anyQchedu r annexures appended hereto, or otherwise in accordance with

o) th is extended at Transnet’s option for a further period to be agreed by the
ie

18.2 rRQa ay terminate the Agreement forthwith by notice in writing to the other Parly where
e ot® Party has committed a material Default and, where such Default is capable of remedy,
failed to remecy such Default within 30 [thirty] days of receiving notice specifying the Default

and requiring its remedy.
18.3  Fither Party may terminate the Agreement forthwith by notice in writing to the other Party when
the other Party is unable to pay its debts as they falt due or commits any act or cmission which
would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or proceeding is made with regard to it for:
a) a voluntary arrangement or compositicn or reconstruction of its debts;
b} its winding-up or dissclution;
c} the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or
d) any simitar action, application or proceeding in any jurisdiction to which it is subject.
184 Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of controf of the Service Provider by notice in wriling to the Service Provider. For the

purposes of this clause, “comtral” means the right to direct the affairs of & company whether by

ownership of shares, membership of the board of directors, agreement or otherwise.

Resnond
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18.5

18.6

Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days’ written notice.

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
fthirty] days prior written notice thereof to the cther Party.

CONSEQUENCE OF TERMINATION

1.1

19.2

19.3

194

19.6

19.7

Termination in accordance with clause 18 fTerm and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and afl
provisions which are to survive the Agreement or impliedly do so shall rema" in force and in
effect.

On terminaticn of the Agreement or a Work Order, the Service Provi i immediately deliver

nsnet, Deliverables and
ork Order, such as is

f, or under the cenirot of the

up, and procure that its Personnel will immediately deliver up

property belonging to Transnet f{or, in the event of termi

®

operty referred to in clause 19.2 above are in

refevant {o that Work Order] which may be in the p

heen done.

Service Provider, and certify to Transnet in writing that

To the extent that any of the Deliverables
electronic form and contained on non-d le ge devices, the Service Pravider will provide
Transnet with unencrypted copies e on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreelgent isgerminated by the Service Provider under clause 18.2 [Term

and Termination], he evelll that a Work Order is terminated by Transnet under clause 18.5
[Term and

[apportio Q

Transnet will pay to the Service Provider all ouistanding Fees

ata basis] relating to the work undertaken by the Service Provider up until
ination. Transnet will also pay the costs of any goods and materials ordered

Provider in relation to the such work for which the Service Provider has paid or is

liged to pay, in which case, on delivery of such goods or materials, the Service Provider

wiligromptly deliver such goods and materials to Transnet or as it may direct.

he provisions of clauses 0 /Deffnitions], 6 [Warranlies], 12 [Inteflectual Property Rights], 14

[Limitation of Liability], 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute

Resolution] and 29 fGoverning Law] shall survive termination or expiry of the Agreement.

If either Party [the Defauiting Party] commiis & material breach of the Agreement and fails to

rernedy such breach within 30 fthirty] Business Days of written notice thereof, the other Party

[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies

that it may have in terms of the Agreement, to terminate the Agreement forthwith without any

liahility and without prejudice to any daims which the Aggrieved Paity may have for damages

against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or cornposition with its
creditors; or

b) gither Party be provisionally or finally liquidated or placed under judicial management,

whether provisicnally or finally; or

Date & Company Stamp
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c} either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to timel;

then the other Party shall be entitled, bul not obliged, to terminate the Agreement on written

notice, in which event such termination shall be without any liability and without prejudice to any

claims which either Party may have for damages against the cther.

20 ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunder et‘pt with the prior
written consent of the other, Further, in the event that Transnet wishes to &ssign or novate the
Agreement to any third party, the Service Provider agrees that it shalt not ynreason withhold or delay
its consent to such assignment or novation and that it shaill only be eni ecgger from Transnet any

reasonable legal costs incurred by it as a direct result of such asgj tion.

21  FORCE MAJEURE

21.1  Neither Party shall have any claim against & r Party arising from any failure or delay in the

performance of any obligation of eithe U the Agreement caused by an act of force

Parly hereun i d by virtue of the aforegoing, any period stipulated for any such

performa 3 asonably extended.

21.2  Ead all reasonable steps by whatever lawful means that are available, to resume

ce as soon as practicable and will seek agreement to modification of the relevant
5 of the Agreement in order to accommodate the new circumstances caused by the act of
majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Party may thereafter terminate

\\ the Agreement with immediate notice.

22 EQUALITY AND DIVERSITY

221 The Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due te their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

22.2  Both Parties to the Agreement undertake that they wilt not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any

amendments and re-enactments thereof,

Date & Cornpany Stamp
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23

24

25

NON-WAIVER

23.1 Failure or nealect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

23.2  Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY
If any provision of the Agreement shali be held to be invalid, illegal or unenforceable, c‘shall be required
to be modified, the validity, legality and enforceability of the remaining provision s‘a not bhe affected

thereby.

DISPUTE RESOLUTION V

25.1 Should any dispute of whatsoever nature arise bebtweeg ri1 oncerning the Agreement,

the Parlies shall try 1o resclve the dispute by negotia An 10 [ten] Business Days of such

dispute arising.

25.2 If the dispute has not been resolved b h otiation, either of the Parties may refer the
dispute to AFSA and nolify the accerdingly, which proceedings shall be held in
Johannesburg.

25.3  Such dispute shali be finalif resobv: accordance with the rules of AFSA by an arbitrator or

25.4

25.5

.6 clause 25 shall not preciude either Party from seeking urgent refief in a court of appropriate

jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

26.1 The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
hereafter, as their respective addresses for giving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shall be entitled to substitute such other

address or facsimile number, as may be, by written notice to the other:

a) Transnet
(iy  For legal notices: [@]
Fax Neo. [@]

Attention: Legal Department

Resoondent’s Signature Date & Company Staimp
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b)

{ii) For commercial netices: [e]
Fax No. [e]
Attenticn: [e]
The Service Provider
(i3 For legal notices: [®]
Fax No. [#]
Attention: [#]

\!

(i) For commercial notices: [=]

Fax No. [e] V
Attention;

26.2  Any notice shall be addressed to a Party at its physica @ s & delivered by hand, or sent by

facsimile.

26.3
aj
b}
€)

WHOLE A

Any notice shall be deemed to have been

if hand delivered, on the da ;o

that notice shall be confirmed by prepaid registered post on the

such fax, or, should no postal faciliies be available on that date, on the

&EEMEN?

1es hereby confirm that the Agreement constitutes the whole and only agreement
Q en them with regard to the subject matter of the Agreement.

the Agreement, including any annexures, appendices, schedules or Work Order(s) appended

he Parties hereby confirm that the Agreement repiaces all other agreements which exist or may

have existed in any form whatever between them, with regard to the subject matter dealt with in

hereto,

2%  AMENDMENT AND CHANGE CONTROL

28.1

28.2

Any requirement for an amendment or change to the Agreement or to a Work Order shall only be
valid if it is in writing, signed by both Parties and added to the Agreement as an addendum

hereto.

In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree

any proposed changes using the dispute resolution procedures in dause 25 [Dispute Resolution).

Respondent’s Signature
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29

30

GOVERNING LAW
The Agreement is exclusively governed by and construed in accordance with the laws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1

Change of Law

In the Agreement, unless the context otherwise requires, references to & statutcry provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or intreduction of any new statutory
provision has a material impact on the obligations of either Party, the PartjeQ will negotiate in
good faith to agree such amendments to the Agreement as may nﬁpropriat& in the
circumstances. If, within a reasonable period of time, the Service Pro nd Transnet cannot

reach agreement on the nature of the changes required or on W{) ees, Deliverables,

warranties, or other terms and conditions, either Party may e matter determined in

accordance with clause 25 [Dispute Resolution] above.

COUNTERPARTS

The Agreement may be signed in any number o K rts, all of which taken together shall constitute

one and the same instrument. Either P, enter into the Agreement by signing any such
counterpart.

@ 0o000GO000

Rewnondent’s Signsiure
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