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1. GENERAL
All tenders and subsequent contracts and orders shall be subject to the following procedures as
laid down by Transnet Limited (hereinafter referred to as “Transnet”’) and are to be strictly
adhered to by any person or enterprise or company responding to this tender (hereinafter
referred to as “Respondents” or the “Respondent).

2, LODGING OF TENDER
2.1 Tenders shall be lodged with Transnet no later than the closing date and time specified for

the receipt thereof, in accordance with the directions issued with tender documents.

2.2 Tenders shall be transmitted in a sealed envelope and placed in the Tender Box at a venue
stipulated in the Request for Tender (RFT) or Request for Proposal (RFP) or Request for
Quotation (RFQ) (collectively “Tender Documents”), with the tender number and subject

endorsed on the left hand bottom corner of the envelope.

3. USE OF TENDER FORMS
Where special forms are issued by Transnet for the submission of tendeks, Respéndents are
required to submit their tenders by completion of the appropriate sections on such official forms
and not on office stationery bearing their own special conditions of tender;*on-compliance with

this conditions may result in the rejection of a tender.

4, THE RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND TENDER FORMS
4.1 A non-refundable charge may be raised femlender Documents, depending on the nature,

magnitude and value of technical information supplied.

4.2 If any of the drawings and spegifications referred to in Tender Documents are the official
publications of recognised stahdartdising bodies, copies of such drawings and specifications

shall be acquired by ReSpondents at their own expense.

5. DEFAULTS BY RESPONDENTS

5.1 If the Respbndent, after it has been notified of the acceptance of its tender/quotation fails to:

(a) enter intesd formal contract when called upon to do so in terms of clause 13 (Contract

Bocuments), within such period as Transnet may specify; or
(8) accept an order in terms of the tender or quotation; or

() when called upon to do so, furnish satisfactory security of the fulfiment of the
contract in terms of clause 14 (Securities);

Transnet may, in any such case, without prejudice to any other legal remedy which it may

have, proceed to accept any other tender or quotation or, if it is necessary to do so, call for
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5.2

5.3

5.4

tenders or quotations afresh, and may recover from the defaulting Respondent any

additional expense incurred by it in calling for new offers or in accepting a higher offer.

If any Respondent, who has submitted a tender or quotation, concluded a contract with
Transnet (hereinafter referred to as “the Supplier”), or in the capacity of agent or
subcontractor has been associated with such tender or contract -

(a) has withdrawn such tender/quotation after the advertised date and hour for the

receipt of tenders; or

(b) has, after having been notified of the acceptance of its tender or quotation, failed or
refused to sign a contract when called upon to do so in terms of any condition forming
part of the tender documents; or

(c) has carried out any contract resulting from such tender or quotation in an

unsatisfactory manner or has breached any condition of such contract; or

(d) has offered, promised or given a bribe in relation to the obtaining or the execution, of
such contract; or

(e) has acted in a fraudulent or improper manner or in bad faith towards, Transpet or any

government department or towards any public body, company or petsoh; or

()  has made any incorrect statement in the affidavit or certificate réferfred to in clause 11
(Formal Notification Regarding Name of Successful"Respondent) and is unable to

prove to the satisfaction of Transnet that
(i) it made the statement in good faithfhonestly believing it to be correct; and

(i)  before making such statemefit, it took*all reasonable steps to satisfy itself of its

correctness; or

(g) caused Transnet damage, “er\yto incur costs in order to meet the Supplier's
requirements which/Could het be recovered from the Supplier;

then a tender from any,sueh Respondent shall be disqualified and the person, enterprise
or company (imeluding any directors) shall, subject to clause 5.3 below, be disqualified

from tendefingfor any Transnet business.

Anygerson ofenterprise or company against whom a decision has been given under the
provisions of sub-clauses 5.2(b), 5.2(d) or 5.2(e) above, may make representations to the

Chief Operating Officer of Transnet Group, whose decision shall be final.

Any disqualification imposed upon any person or enterprise or company, unless Transnet
determines otherwise, shall apply to any other enterprise under the same or different names
of disqualified persons or enterprise or company (or associates thereof) and shall for
avoidance of doubt also be applied to any agent or employee of the person or enterprise or

company concerned.
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6. CURRENCY
Prices or fees must be quoted in the currency of the Republic of South Africa in respect of local
Services. Prices or fees in any other currency may be rejected by Transnet save where such
price is quoted by a foreign Respondent.

7. EXCHANGE AND REMITTANCE
The Respondent should note that where the whole or a portion of the contract or order value is
to be remitted overseas, Transnet shall, if requested to do so by the Supplier, effect payment
overseas directly to the foreign principal or service provider of such percentage of the contract
or order value as may be stipulated by the Respondent in its Tender Documents and any
variation in the amount to be so paid, which may arise as a result of fluctuations in the rate of
exchange involved, will be for the account of the Supplier.

7.1 The Respondent who desires to avail itself of the aforementioned facility must at the time of
tendering furnish the information called for in the clause "Exchange and Remittance™ 6fithe
Tender Documents and also furnish full details of the principals or serviee providers to
whom payment is to be made.

7.2 The Supplier shall at its own cost obtain forward exchange covef on fakeign currency to
protect itself against any currency rate fluctuation risks for the duratien of any resulting
contract or order. Transnet will NOT accept any fluctuatiOfissin the rate of exchange at the

time when payments are made.

Transnet will not recognise any claim for adjustmént of theyorder and/or contract price under
clause 7.2 above, if the increase in price arise§ afterthe date on which the Services were to be
delivered, as set out in the order and/or confgact, or any subsequent agreement between the
parties.

8. ACCEPTANCE OF TENDER'OR,QUOTATION
8.1 Transnet does not hindjitself t6"accept the lowest or any tender or quotation nor will it give
any reasons fordthe rejection of a tender or quotation. Transnet reserves the right to accept
any tenderfin wiole or’in part.

8.2 Upon’thelacceptance of a tender or quotation by Transnet, the parties shall be bound by
these ‘General Tender Conditions and the Standard Terms and Conditions of Contract
(Eorm US7 - Services).

8.3 Where the acceptance by Transnet of the Respondent’s offer/bid is delivered by letter, the
South African Post Office shall be regarded as the agent of Transnet and delivery of such
notice of acceptance to the South African Post Office shall be considered as delivery to the
Respondent.
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10.

1.

12.

8.4 Where the Respondent has been informed by Transnet per facsimile message of the

acceptance of its tender or quotation, the acknowledgement of receipt transmitted by its
facsimile machine shall be regarded as proof of delivery to the Respondent.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a
tender/quotation. The domicilium citandi et executandi shall be a place in the Republic of South
Africa to be specified by the Respondent in its tender/quotation at which all legal documents
may be served on the Respondent who shall agree to submit to the jurisdiction of the courts of
the Republic of South Africa. A foreign Respondent shall, therefore, state in its tender/quotation
the name of its accredited agent in the Republic of South Africa who is empowered to sign any
contract which may be entered into in the event of its tender/quotation being accepted and to

act on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be Sstated i the
tender/quotation. If the Respondent is a close corporation, the full namessefithe,members shall
be stated in the tender/quotation. If the Respondent is a partnershiplor an individual trading
under a trade name, the full names of the partners or of such individual, as the case may be,

shall be furnished.

FORMAL NOTIFICATION REGARDING NAME OF/SUCGESSFUL RESPONDENT

In the case of tenders submitted to the [S@eretary o6f a Divisional Acquisition Council,
unsuccessful Respondents will be formally ngtifiedjof the names of successful Respondent(s)
as soon as possible after the closing,date for receipt of the tender in question. In the case of
tenders or quotations submitted®te_ Transhet Acquisition Council, unsuccessful Respondents

shall, upon application, be futnishéd with similar information.

UNAUTHORISED GOMMUNIGATION ABOUT TENDERS

Where tendersfare submitted to the Secretary of an Acquisition Council, Respondents may at
any timeg€ommunicate with the Secretary on any matter relating to its tender but, in the
absepee offwritteh authority from the Secretary, no communication on a question affecting the
subject’of a tender shall take place between Respondents or other potential suppliers or any
member of the Acquisition Council or official of Transnet during the period between the closing
date for the receipt of the tender and the date of the notification of the successful
Respondent(s). A tender, in respect of which any such unauthorised communication has

occurred, may be disqualified.
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13.

14.

15.

16.

CONTRACT DOCUMENTS

The contract documents will comprise these General Tender Conditions and the Standard
Terms and Conditions of Contract (Form US7 - Services) which will constitute the contract
between the parties upon receipt by the Respondent of Transnet'’s letter of acceptance / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the
parties.

SECURITIES
14.1 The successful Respondent, when called upon to do so, shall provide security to the
satisfaction of Transnet for the due fulfilment of a contract or order. Such security shall be
in the form of a deed of suretyship furnished by an approved bank, building society,
insurance or guarantee corporation carrying on business in South Africa.

14.2 The security may be applied in whole or part at the discretion of Transnet to make goodjany
loss or damage which Transnet may incur in consequence of a breach of the contraet, or
any part thereof.

14.3 Such security, if required, shall be an amount which will be stipulated™nmthe” Tender

Documents.

14.4 For the purpose of clause 14.1 above, Transnet will supply "Deed ofs8tretyship" forms to
the successful Respondent for completion and no guarantee in any other form will be
accepted. Copies of such forms will be suppliedto Respondents on request. For this
purpose "Deed of Suretyship” forms will be proyided whigh shall be completed and returned
to Transnet or a designated official by th€ Suceessful Respondent within 30 (thirty) days
from the date of the letter of acceptancey No/payment will be made until the forms, duly
completed, are delivered to Transnet. Failure to return the Deed of Suretyship within the
prescribed time shall, save where'priofextension has been granted, entitle Transnet without
notice to the Supplier to‘¢ang€l the Contract with immediate effect.

14.5 Additional costs incUrredyby¥Transnet necessitated by reason of default on the part of the

Supplier in refationte, the conditions of this clause 14 will be for the account of the Supplier.

PRICESSUBJECT,TO CONFIRMATION

15.1 JA'tender or quotation with prices which are subject to confirmation will not be considered.

15¢2" Tenders where firm prices are quoted for the duration of any resulting order and/or contract

will receive precedence over prices which are subject to adjustment.

DELETION OF SERVICES EXCLUDED FROM OFFER/BID
The Respondent must delete Services for which it has not tendered or for which the price or fee

has been included elsewhere in the tender.

Respondent’s Signature Date & Company Stamp
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17.

18.

19.

20.

ALTERATIONS MADE BY THE RESPONDENT TO TENDERED PRICES

All alterations made by the Respondent to its tendered price(s) prior to the submission of its
Tender Documents must be done by deleting the incorrect figures and words where required and
by inserting the correct figures and words against the items/Services concerned. All such
alterations must be initialled by the person who signs the Tender Documents. Failure to observe
this requirement may result in the particular item(s) or Services concerned being excluded in the
matter of the award of the business.

VALUE-ADDED TAX

18.1 In respect of local Services, i.e. Services to be provided by a South African company, the

prices or fees quoted by the Respondent are to be exclusive of Value-Added Tax (VAT)
which must be shown separately at the standard rate on the Supplier's Tax Invoice.

18.2 In respect of Services to be provided by a foreign principal -

(@) The invoicing by a local Supplier on behalf of its foreign principal represents a Service
rendered by the principal, which is not subject to VAT;

(b)  The Supplier's Tax Invoice(s) for the local portion only (i.e. the_commiSsion" for the
Services rendered locally) must show the Value-Added Tax (VAT) Separately at zero
percent if the Services are in compliance with Section{i11(2) ‘6fsthe VAT Act, 89 of
1991.

TERMS AND CONDITIONS OF TENDER

The Supplier shall adhere to the Standard Terms,and Conditions of Contract as set out in Form
US7 - Services), a copy of which is attached heretof Should the Respondent find any conditions
unacceptable, it should indicate which ‘¢onditioOfS are unacceptable and offer an alternative.
Please note that any alternative @ffered“shall be compared with acceptance of the Form US7

conditions or alternatives offefed by other Respondents.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

20.1 Method of Payment

(a) The attention of the Respondent is directed to clause 10 (/nvoicing and Payment) of
Form™US7 — Services, which sets out the conditions of payment on which tender
price(s) shall be based.

(b)” However, in addition to the aforegoing the Respondent is invited to submit offers
based on alternative methods of payment and/or financing proposals.

()  The Respondent is required to give full particulars of the terms that will be applicable to
its alternative offer(s) and the financial merits thereof will be evaluated and taken into

consideration when the tender is adjudicated.

Respondent’s Signature Date & Company Stamp



Transnet General Tender Conditions - Services Page 8 of 10
Form CSS5 - 2009

21.

22,

20.2

(d) The Respondent must, therefore, in the first instance, tender strictly in accordance with
sub-clause 20.1(a) above. Failure to comply with sub-clause 20.1(a) above may
preclude a tender from further consideration.

NOTE: The successful Respondent (the Supplier) shall, where applicable, be

required to furnish a guarantee covering any advance payments.
Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for
payment within a specific period are to note that the conditional period will be calculated as
from the date of receipt by Transnet of the Supplier's month-end statement reflecting the
relevant Tax Invoice(s) for payment purposes, provided the conditions of the order or
contract have been fulfilled and the Tax Invoice is correct in all respects as referred to in the
contract or order. Incomplete and/or incorrect Tax Invoices shall be returned andgthe

conditional period will be recalculated from the date of receipt of the correct documents;

PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMENTS

Copyright in plans, drawings, diagrams, specifications and documents compiled by*the Supplier

for the purpose of contract work shall be governed by the terms and conditions\detailed in clause

12 of Form US?7 - Services (Intellectual Property Rights).

VISITS TO FOREIGN COUNTRIES

221

22.2

223

22.4

Respondents must furnish details in a coveripg létter,if it is considered necessary that
employees of Transnet should carry out inspectien and/or review any operational Services at
the premises of the successful Respondent (thé)Supplier) or its subcontractors overseas for

the purpose of a product demonstration and/6Ffinal acceptance or for any other reason.

If the Respondent considers“ayerseas)visits to be necessary it must provide the following

information in a coveringlletterf’in respect of each visit -
(@) countries and places terbe visited;

(b) numbef of employees and disciplines involved;
(c) _pember of pfan-days involved; and

(d)n, “miotivation for the visit.

Wransnet will make all arrangements with regard to booking of air journeys, hotel
reservations, transport to and from airports, places of inspection or demonstration, etc. and

all expenses will be for the account of Transnet.

Before a visit is undertaken, such as envisage in this clause 22, Transnet and the Supplier
will agree in writing on the number of employees of Transnet that should undertake the visit
and the number of man-days involved in the visit.

Respondent’s Signature Date & Company Stamp
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23.

TENDERS BY FOREIGN RESPONDENTS OR ON THEIR BEHALF

231

23.2

23.3

234

Tenders submitted by foreign principals may be forwarded direct by the principals to the
Secretary of the Acquisition Council or to a designated official of Transnet according to
whichever officer is specified in the Tender Documents, or may be so forwarded on the
principal's behalf by its South African representative and/or agent provided that written proof
is submitted that such representative / agent has been duly authorised to act in that capacity
by the principal. Failure to submit such authorisation by the representative / agent shall
disqualify the tender.

When legally authorised to prepare and submit tenders on behalf of their principals not
domiciled in the Republic of South Africa, representatives and/or agents must compile the

tenders in the names of such principals and sign them on behalf of the latter.

South African representatives and/or agents of successful foreign Respondents must when
so required enter into a formal contract in the name of their principals and must sign such
contracts on behalf of the latter. In every such case a legal Power of Attorney from their
principals must be furnished to Transnet by the South African representative ‘andfer ggents

authorising them to enter into and sign such contracts.

(@) Such Powers of Attorney must comply with Government Notice No,/1160 of 27 June
1930 (and any amendments thereto) - "Rules of the Supteme Court of South Africa for
the authentication of documents executed outsi@®), the ‘Republic for use within the

Republic.”

(b)  The Powers of Attorney must be signed By prin€ipals under the same title as used in

the Tender Documents.

()  On arrival within the Republic, of Souith” Africa these Powers of Attorney are to be
completed in terms of Sectiom8(2) of the Stamp Duties Act No. 77 of 1968, or any

amendment thereof.

(d) If a Power of) Attorneygheld by the South African representative or agent includes
matters,Ofaa_general nature besides provision for the entering into and signing of

contfactswith Transnet, a notarially certified copy thereof should be furnished.

(e) € The Poweér of Attorney must authorise the South African representative or agent to
choose the domicilium citandi et executandi as provided for in clause 26 (Addresses

for Notices) of the Standard Conditions of Contract, Form US7 - Services.

If payment is to be made in South Africa, the foreign Supplier (i.e. the principal, or its South

African agents or representatives), must notify Transnet in writing whether -

(@) For payment by cheque —

Respondent’s Signature Date & Company Stamp
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(i) cheques are to be drawn for payment to the credit of the foreign Supplier's
account at a bank in South Africa, in which case the name and branch of such
bank shall be furnished; or

(i)  cheques are to be made out in favour of the foreign Supplier and forwarded to
its South African agent or representative, in which case such agent or
representative must be duly authorised to sign the receipt of the cheque and
discharge it on behalf of its principal.

(b)  For payment by electronic funds transfer (EFT) —

(i)  funds are to be transferred to the credit of the foreign Supplier's account at a
bank in South Africa, in which case the name and branch of such bank shall be
furnished; or

(i) funds are to be transferred to the credit of its South African age ‘br

representative, in which case the name and branch of such bank be

furnished y
23.5 The attention of the Respondent is directed to clause 14 above (Secu arding the

provision of security for the fulfilment of contracts and orders and r and form in
which such security is to be furnished.

00000000000

O
&

Respondent’s Signature Date & Company Stamp



TRANSNET

W,

o

FOR THE PROVISION OF SERVICES NSNET
@&7- SERVICES

STANDARD TERMS AND CONDITIONS OF CO

W



TABLE OF CONTENTS

15, INSURANCES

16. e CONFIDENTIALITY ..o
17 s TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICE
18, e TERM AND TERMINATION. ..ot
19, CONSEQUENCE OF TERMINATION

20. e ASSIGNMENT ..o

210 FORCE MAJEURE........ccccoiiiiiiii s

22. e EQUALITY AND DIVERSITY ...,

23 e NON-WAIVER ..o

24. . PARTIAL INVALIDITY ..o

25, DISPUTE RESOLUTION ...................

26. o ADDRESSES FOR NOTICES.

27 e WHOLE AND ONLY AGR

28, AMENDMENT AND CH

29, GOVERNING LAWY i B e s s a e s s 27
30. e COUNTERPART S ... e a e s s b e e s e e e e e e s e e b e e sae e e e sae e 27

SCHEDULE DRESSES FOR NOTICES
SCHED%‘& - SCHEDULE OF REQUIREMENTS and / or WORK ORDER/S
SCHEDULE 3 - NON-DISCLOSURE AGREEMENT



2.1

22

2.3.

24,

2.5.

2.6.

Page 3 of 27

INTRODUCTION

When an Agreement is entered into between Transnet and the Supplier of Services to Transnet,
these Standard Terms and Conditions of Contract, the General Tender Conditions, a Schedule of
Requirements and/or Work Order(s) including such special conditions as applicable, and any terms
in the associated tender documents, exclusively govern the provision of Services by the Supplier to

Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall
have the meaning assigned thereto in this clause, except where the context clearly requires

otherwise:
“AFSA” means the Arbitration Foundation of South Africa;

“‘Agreement” means the Agreement and its associated schedules and/or‘anfiexdses and/or
appendices, including the Schedule of Requirements and/or Work Order(s);specifications for
the Services and such special conditions as shall apply to the Agreemeat! together with the
General Tender Conditions and any additional provisions‘ifisthe associated bid documents
tendered by the Supplier (as agreed between the Parties)swhich collectively and exclusively

govern the provision of Services by the Supplier 0 Transngt;

“Background Intellectual Property” meahs all Inteli€éctual Property introduced and required
by either Party to give effect to their ohligations upder the Agreement owned in whole or in part
by or licensed to either Party or the€inaffiliates prior to the Commencement Date or developed

after the Commencement Déte dtherwise pursuant to the Agreement;

“‘Business Day(s)” meansiMopd@ays to Fridays between 07:30 and 16:00, excluding public
holidays;

“Commencemént Date” means the effective date at which time the Supplier’s provision of
Serviges to Trapsnet in terms of the Agreement shall commence, as detailed in Schedule 2
hereto (SCHEDULE OF REQUIREMENTS / WORK ORDER);

“Ceonfidential Information” means any information or other data, whether in written, oral,
graphic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes,
designs, plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides

to the other Party (intentionally or unintentionally, or as a result of one Party permitting the

Respondent’s Signature Date & Company Stamp
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representative of the other Party to visit any of its premises), or which otherwise becomes known

to a Party, and which is not in the public domain and includes, without limiting the generality of

the term —

(a) information relating to methods of operation, data and plans of the disclosing Party;

(b) the contents of the Agreement;

(c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

(d) anyinformation disclosed by either Party and which is clearly marked as being confidential
or secret;

(e) information relating to the strategic objectives and planning of the disclosing Rarty relating
to its existing and planned future business activities;

(f) information relating to the past, present and future research and deyelepment of the
disclosing Party;

(g) information relating to the business activities, busingss relationships, products, services,
customers, clients and Subcontractors of the discl@sipg Party where an onus rests on the
disclosing Party to maintain the confidentiality of suchbinformation;

(h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

(i) technical and scientific infermationy Know-How and trade secrets of a disclosing Party
including inventionsapplications and processes;

(i) Copyright works;

(k) commefcialyfinani€ial and marketing information;

() data goncephing architecture, demonstrations, tools and techniques, processes, machinery
andyequipment of the disclosing Party;

(m)yplans, designs, concepts, drawings, functional and technical requirements and
specifications of the disclosing Party;

(n) information concerning faults or defects in goods, equipment, hardware or software or the
incidence of such faults or defects; and

Respondent’s Signature Date & Company Stamp
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(o) information concerning the charges, Fees and / or costs of the disclosing Party or its
authorised Subcontractors, or their methods, practices or service performance levels

actually achieved;

“Copyright” means the right in expressions, procedures, methods of operations or
mathematical concepts, computer program codes, compilations of data or other material,
literary works, musical works, artistic works, sound recordings, broadcasts, program carrying
signals, published editions, photographic works, or cinematographic works of the copyright
owner to do or to authorise the doing of certain acts specified in respect of the different

categories of works;

“Default” means any breach of the obligations of either Party (including but not limited*to
fundamental breach or breach of a fundamental term) or any Default, act, omission, negligence
or statement of either Party, its employees, agents or Subcontractors in connectign with orih

relation to the subject of the Agreement and in respect of which such Party js liable totheother;

“Deliverable(s)” means any and all works of authorship, products afnd materials developed,
written, prepared, assembled, integrated, modified or provided by the Supplier in relation to the

Services;

“Designs” mean registered designs and/or design applications and will include the monopoly
right granted for the protection of an independently createdjindustrial design including designs
dictated essentially by technical or functiébnal censiderations as well as topographies of

integrated circuits and integrated circulits;

“Fee(s)” shall mean the agreed Rees for the Services to be purchased from the Supplier by
Transnet, as detailed in thegSchedule of Requirements or Work Order(s), issued in accordance
with the Agreement, astamefndedsdy mutual agreement between the Parties and in accordance

with the provisions of the Agreement from time to time;

“Foregroufid Intellectual Property” means all Intellectual Property developed by either Party

pursuaht t@ theyAdreement;

“Intellectual Property” means Patents, Designs, Know-How, Copyright and Trade Marks and
allsights having equivalent or similar effect which may exist anywhere in the world and includes

all future additions and improvements to the Intellectual Property;

“Know-How” means all Confidential Information of whatever nature relating to the Intellectual

Property and its exploitation as well as all other Confidential Information generally relating to
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Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
“Materials” means the Deliverables, the Supplier Materials and the Third Party Materials;

"Parties™ mean the Parties to the Agreement together with their subsidiaries, divisions, business

units, successors-in-title and their assigns;
“Party"” means either one of these Parties;

“Patents” mean registered patents and patent applications, once the latter have proceeded to
grant, and includes a right granted for any inventions, products or processes in all fields¢Of

technology;

“Permitted Purpose” means any activity or process to be undertaken or s@pervised by
Personnel or employees of one Party during the term of the Agreement,dor which\plérpose
authorised disclosure of the other Party’s Confidential Information or |nteffectual Property is a

prerequisite in order to enable such activity or process to be accomplished;

“Personnel” means any partner, employee, agent, consuitant, independent associate or
supplier, Subcontractor and the staff of such SubcontréCtor/or othér authorised representative

of either Party;

“Purchase Order(s)” means official orders§’issuethbys@n operating division of Transnet to the

Supplier for the provision of Services;

“Schedule of Requirements” means, Schedule 2 hereto, unless substituted by a Work Order

or Work Orders, as defined’

“Service(s)” meansfthe,Segvi€e(s) provided to Transnet by the Supplier, pursuant to the

Schedule of Requikements‘or Work Order(s) in terms of the Agreement;

“Servicel evel Agreement” or “SLA” means the processes, deliverables, key performance

indicatorsfand,_performance standards relating to the Services to be provided by the Supplier;

“Subcontract” means any contract or agreement or proposed contract or agreement between
theSupplier and any third party whereby that third party agrees to provide to the Supplier the

Services or any part thereof;

"Subcontractor” means the third party with whom the Supplier enters into a Subcontract;
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“Supplier Materials” means all works of authorship, products and materials (including, but not
limited to, data, diagrams, charts, reports, specifications, studies, inventions, software, software
development tools, methodologies, ideas, methods, processes, concepts and techniques)
owned by, or licensed to, the Supplier prior to the Commencement Date or independently
developed by the Supplier outside the scope of the Agreement at no expense to Transnet, and

used by the Supplier in the performance of the Services;

“Tax Invoice” means the document as required by Section 20 of the Value-Added Tax Act, 89
of 1991;

“Third Party Material“ means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used

by the Supplier in the performance of the Services;

“Trade Marks” mean registered trade marks and trade mark applications and ingludes any
sign or logo, or combination of signs and/or logos capable of distinguishingsthe goods or

services of one undertaking from those of another undertaking;
“VAT” means Value-Added Tax in terms of the Value-Added Tax Act, 89%0f 1991; and

“Work Order(s)” means a detailed scope of work for a 8erlice reguired by Transnet, including
timeframes, Deliverable, Fees and costs for the supply 6ffthe Service to Transnet, which may

be appended to the Agreement from time to time.

INTERPRETATION

3.1.

3.2.

3.3.

3.4.

3.5.

Clause headings in the Agreemeritiare'included for ease of reference only and do not form part
of the Agreement for the pugposes of interpretation or for any other purpose. No provision shall
be construed against oginterpreted to the disadvantage of either Party hereto by reason of such

Party having or being'deemedto have structured or drafted such provision.

Any term, word, acronym or phrase used in the Agreement, other than those defined under the
clausegiieading “DEFINITIONS,” shall be given its plain English meaning, and those terms,
words,‘acronyms, and phrases used in the Agreement will be interpreted in accordance with the

generally‘accepted meanings accorded thereto.
A reference to the singular incorporates a reference to the plural and vice versa.
A reference to natural persons incorporates a reference to legal persons and vice versa.

A reference to a particular gender incorporates a reference to the other genders.
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NATURE AND SCOPE

The Agreement is an agreement under the terms and conditions of which the Supplier will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by

Transnet and executed by the Supplier, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the

terms of the Schedule of Requirements and / or relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it

were fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions| for
amendments to the Schedule of Requirements or Work Orders, in accordance with procedures
set out in clause 28 (AMENDMENT AND CHANGE CONTROL) below. A Party will advise theether
Party within 14 (fourteen) Business Days, or such other period as mutually agre€dwwhether the

amendment is acceptable.

Insofar as any term, provision or condition in the Schedule ofi Requirements and/or Work
Order(s) conflicts with a like term, provision or conditiongf*the Agreement and/or a Purchase
Order, or where the Agreement is silent on the matter,thé term, provision or condition in the

Schedule of Requirements and/or Work Order(s) shallprevail.

Time will be of the essence and the Suppligr will gerform its obligations under the Agreementin
accordance with the timeframe(s) (if any) set'@atin the relevant schedule, save that the Supplier
will not be liable under this clause ifiit i&unable to meet such obligation within the time required
as a direct result of any a€t opomiission by Transnet and it has used its best endeavours to
advise Transnet of suchtact@r gmission. In the event of such delay, any time deadlines detailed

in the relevant sehedule shall be extended by a period equal to the period of that delay.

AUTHORITY, OFPARFIES

Nothingf thesAgreement will constitute or be deemed to constitute a partnership between the
Rarties, or constitute or be deemed to constitute the Parties as agents or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to enter into an agreement in

the name of the other; or give any warranty, representation or undertaking on the other's behalf;
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or create any liability against the other or bind the other’s credit in any way or for any purpose

whatsoever.

WARRANTIES

The Supplier warrants to Transnet that -

(a) it has full capacity and authority to enter into and to perform the Agreement and that the

Agreement is executed by a duly authorised representatives of the Supplier;

(b) itwill discharge its obligations under the Agreement and any annexure or schedule hereto

with all due skill, care and diligence;

(c) it will be solely responsible for the payment of remuneration and associated benefits, lif
any, of its Personnel and for withholding and remitting income tax for its Pers&mnel in

conformance with any applicable laws and regulations;

(d) it will procure licences for Transnet in respect of all Third Party Materialdetailed in the
Work Order(s), and will procure the right for Transnet to take such copies¥in whole or in
part) of such Third Party Materials as it may reasonably require fohthespurposes of back-

up for archiving and disaster recovery; and

(e) the use or possession by Transnet of any MaterialSywill not subject Transnet to any claim

for infringement of any Intellectual Property Rightsioftany third party.

The Supplier warrants that it will perform jts obligations under the Agreement in accordance
with the Service Levels as defined in the relevant'schedule. Transnet may at its discretion audit
compliance with the Service Levels, provided that any such audit is carried out with reasonable
prior notice and in a reasop@ble way.so as not to have an adverse effect on the performance of
the Services. Withoutyprejudice i6’sub-clause 6.3 below, in the event that the Supplier fails to
meet the Service)Levels, Transnet may claim appropriate service credits or invoke a retention of

Fees as detdiledqn thesrelevant schedule and/or Work Order.

The Stipplier wasfants that for a period of 90 (ninety) days from Acceptance of the Deliverables
theyWwill\if properly used, conform in all materials respects with the requirements set out in the
relevant schedule. The Supplier will at its expense remedy any such non-conformance as soon
as possible but in any event within 30 (thirty) days of notification by Transnet. In the event that
the Supplier fails or is unable to remedy such non-conformance within such time-scale,
Transnet will be entitled to employ a third party to do so in place of the Supplier and any excess

charges or costs incurred by Transnet as a result shall be paid by the Supplier.
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6.4. The Supplier will remedy any defect within 14 (fourteen) days of being notified of that defect by

Transnet in writing.

6.5. The Supplier will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior

approval of the Supplier.

6.6. The Supplier shall advise Transnet of the effects of any steps proposed by Transnet pursuant to
sub-clause 6.5 above, including but not limited to any cost implications or any disruption or
delay in the performance of the Services. The Parties agree that any changes to the Services,
including the charges for the Services or any timetables for delivery of the Services, will be
agreed in accordance with the change control procedure, as set out in clause 28 (AMENDMENT
AND CHANGE CONTROL).

6.7. The Supplier warrants that -

(a) ithas, using the most up-to-date software available, tested for (and deletedyallicommonly
known viruses in the Materials and for all viruses known by the Supplienatthe date of the

relevant Work Order; and

(b) at the time of delivery to Transnet, the Materials de#fet contain any trojan horse, worm,

logic bomb, time bomb, back door, trap door, keysiof other harmful components.

The Supplier agrees that, in the event that a vikusis found, it will at its own expense use its best
endeavours to assist Transnet in reducing the effect of the virus and, particularly in the event
that a virus causes loss of operational\gfficien€y or loss of data, to assist Transnet to the same

extent to mitigate such losses and'to festore Transnet to its original operating efficiency.

6.8. The Supplier undertakeste comply with South Africa’s general privacy protection in terms of the
Bill of Rights (Section{14 )iin cerinection with the Agreement and shall procure that its Personnel
shall observe tfte prayisions of such Act (as applicable) or any amendments and re-enactments

thereof and“any‘regulations made pursuant thereto.

6.9. The Suppli€mwarrants that it has taken all reasonable precautions to ensure that, in the event of
a disasterpthe impact of such disaster on the ability of the Supplier to comply with its obligations
under the Agreement will be reduced to the greatest extent possible, and that the Supplier shall

ensure that it has appropriate, tested and documented recovery arrangements in place.

6.10. In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Supplier shall

ensure that the Services, to be supplied to Transnet under the terms and conditions of the
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Agreement, comply fully with the Specifications as set forth in Schedule 2 hereto, and shall
thereby adhere to railway safety requirements and/or regulations. Permission for the
engagement of a Subcontractor by the Supplier, as applicable, shall be subject to a review of
the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Supplier and/or its Subcontractor shall grant Transnet
access, during the term of the Agreement, to review any safety-related activities, including the

coordination of such activities across all parts of its organisation.

7. TRANSNET’S OBLIGATIONS

7.1.  Transnet undertakes to promptly comply with any reasonable request by the Supplier for
information, including information concerning Transnet's operations and activities, that relatgsto
the Services as may be necessary for the Supplier to perform the Services, but for fiesgther
purpose. However, Transnet's compliance with any request for information is s@bject to any
internal security rules and requirements and subject to the observance bythe Supplier of its
confidentiality obligations under the Agreement.

7.2. The Supplier shall give Transnet reasonable notice of any informiation‘ireguires in accordance
with sub-clause 7.1 above.

7.3. Subjectto clause 13 (SUPPLIER’S PERSONNEL), Transhel@grees to provide the Supplier or its
Personnel such access to and use of its facilities as‘is Recessary to allow the Supplier to
perform its obligations under the Agreemerit.

8. GENERAL OBLIGATIONS OF THE SUPPLIER

8.1.  The Supplier shall —

(a) respond promptlydo allsg€omplaints and enquiries from Transnet;

(b) inform Transnet immediately of any dispute or complaint arising in relation to the provision
of the Serviges;

(c) ebnduct itsypusiness in a professional manner that will reflect positively upon the Supplier
andithe Supplier’'s Services;

(d)§ keep full records clearly indicating all transactions concluded by the Supplier relating to the
performance of the Services and keep such records for at least 5 (five) years from the date
of each such transaction;
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(e) obtain, and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Supplier;

(f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and
Safety Act, 85 of 1993; and

(g) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance.
8.2. The Supplier acknowledges and agrees that it shall at all times -
(a) render the Services and perform all its duties with honesty and integrity;

(b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;

(c) endeavour to provide the highest possible standards of service afid professionalism, with a

reasonable degree of care and diligence;
(d) use its best endeavours and make every diligent effert to meet agreed deadlines;

(e) treat its own Personnel, as well as all Tramspet§ officers, employees, agents and

consultants, with fairness and courtesy andirespect for their human rights;

(f) practice and promote its own internalipolicies aimed at prohibiting and preventing unfair
discrimination (as further referredyto in clause 22 — EQUALITY AND DIVERSITY);

(g) treatall enquiries fromfranspet in connection with the Services with courtesy and respond
to all enquiries premptly’and,efficiently. Where the Supplier is unable to comply with the
provisions of thi§ sub-clause, the Supplier will advise Transnet of the delay and the

reasonsgdherefonand will keep Transnet informed of progress made regarding the enquiry;

(h) wh€njrequested by Transnet, provide clear and accurate information regarding the
Supplier's own policies and procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered into between

the Parties;

(i) notallow a conflict of interest to develop between its own interests (or the interests of any

of its other customers) and the interests of Transnet;

Respondent’s Signature Date & Company Stamp

Standard Terms and Conditions of Contract FORM NO. US7 — SERVICES



Page 13 of 27

(i) notaccept or offer, nor allow, induce or promote the acceptance or offering of any gratuity,
enticement, incentive or gift that could reasonably be regarded as bribery or an attempt to

otherwise exert undue influence over the recipient;

(k) not mislead Transnet or its officers, employees and stakeholders, whether by act or

omission;

() not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet'’s reputation or business image; and

(m) immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

9. FEES AND EXPENSES

9.1. In consideration of the provision of the Services, Transnet will pay to the Supplier the Fees
detailed in the relevant schedule or Work Order.

9.2. Transnet will not be invoiced for materials used in the provision of the' Serviges'save for those
materials (if any) set out in the Work Order and accepted by Trahsnet @gin@any relevant Work
Order (which will be invoiced to Transnet at cost).

9.3. Unless otherwise agreed in a schedule or Work Order, firafisnet will reimburse to the Supplier
all reasonable and proper expenses incurred diréctly and selely in connection with the provision
of the Services, provided that all such expghses -

(a) are agreed by Transnet in advange;

(b) areincurred in accordancewith Transnet's standard travel and expenses policies;
(c) are passed on to §ransriet at cost with no administration fee; and

(d) will only bes«gimbursed if supported by relevant receipts.

9.4. All Tax Invoice§ relating to Fees, out of pocket expenses and, if applicable, travel and
accorfimodationsCosts, will provide the detail for each of the Personnel carrying out the Services
ahd ihcugring the expenses, and the Tax Invoice will, where appropriate, include VAT as a
separate item.

10. INVOICING AND PAYMENT

10.1. Transnet shall pay the Supplier the amounts stipulated in the relevant schedule or Work Order,
subject to the terms and conditions of the Agreement.
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Transnet shall pay such amounts to the Supplier, upon receipt of a correct and undisputed Tax
Invoice together with the supporting documentation as specified in the Schedule of
Requirements or Work Order appended hereto, once the undisputed Tax Invoices, or such
portion of the Tax Invoices which are undisputed become due and payable to the Supplier for

the provision of the Services, in terms of sub-clause 10.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be

payable at the applicable rate.

Unless otherwise provided for in the Schedule of Requirements or Work Order(s) appended to
the Agreement, Tax Invoices shall be submitted together with a month-end statement. Payment
against such month-end statement shall be made by Transnet within 30 (thirty) days after date
of receipt by Transnet of the statement together with all undisputed Tax Invoices and supporting

documentation.

Where the payment of any Tax Invoice, or any part thereof which is not in diSpategiSmotmade in
accordance with this clause 10, the Supplier shall be entitled tofCharge faterest on the
outstanding amount, at The Standard Bank of South Africa’s prime rate,of ipterest in force, for

the period from the due date of payment until the outstanding,amhount is paid.

1. FEE ADJUSTMENTS

11.1.

11.3.

Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in

the Schedule of Requirements or Work Ofders annexed hereto from time to time.

. Noless than 2 (two) months prior to any proposed Fee adjustment, the Parties shall commence

negotiations for Fees for the néxt periodior as otherwise indicated and appended hereto.

Should Transnet and the Supplier,fail to reach an agreement on Fees for the successive period,
either Party shall be entitled t6terminate the Agreement and/or the relevant Work Order after

giving 30 (thicly) daysaritten notice to the other.

. NeithepParty'shalifhave any claim against the other of whatsoever nature by reason of such

caneellation as envisaged in sub-clause 11.3 above.

12. INTELLECTUAL PROPERTY RIGHTS

12.1.

Title to Confidential Information

(a) Transnet will retain all right, title and interest in and to its Confidential Information and

Background Intellectual Property and the Supplier acknowledges that it has no claim of
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any nature in and to the Confidential Information and Background Intellectual Property that
is proprietary to Transnet. For the avoidance of doubt, all the Supplier's Background

Intellectual Property shall remain vested in the Supplier.

(b) Transnet shall grant to the Supplier an irrevocable royalty free non-exclusive licence to use
Transnet’s Background Intellectual Property only for the Permitted Purpose. This licence

shall not permit the Supplier to sub-license to other parties.

(c) The Supplier shall grant to Transnet an irrevocable, royalty free, non-exclusive licence to
use the Supplier's Background Intellectual Property for the Permitted Purpose. This

licence shall not permit Transnet to sub-license to other parties.

(d) The Supplier shall grant Transnet access to the Supplier's Background Intellectual
Property on terms which shall be bona fide negotiated between the Parties for the purpose
of commercially exploiting the Foreground Intellectual Property, to the extent that such

access is required.
12.2. Title to Intellectual Property

(a) Allright, title and interest in and to Foreground Intellectual Rroperty prepared conceived or
developed by the Supplier, its researchers, agents@ndiempleyees shall vest in Transnet
and the Supplier acknowledges that it has no glaim*ef'any nature in and to the Foreground
Intellectual Property. The Supplier shall notat anyjtime during or after the termination or
cancellation of the Agreement dispute the yalidity or enforceability of such Foreground
Intellectual Property, or cause t@ be denesany act or anything contesting or in any way
impairing or tending to impaifsany part of that right, titte and interest to any of the

Foreground Intellectual’Property and shall not counsel or assist any person to do so.

(b) Transnet shall Be ‘entitledsto seek protection in respect of the Foreground Intellectual
Property arffwhefe inthe world as it shall decide in its own absolute discretion and the
Suppliér shall reasonably assist Transnet in attaining and maintaining protection of the

Eéregroundgdntellectual Property.

(C) Where the Foreground Intellectual Property was created by the Supplier or its researchers,
agents and employees and where Transnet elects not to exercise its option to seek
protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Supplier who shall have the
right of first refusal to file or continue prosecution or maintain any such applications and to

maintain any protection issuing on the Foreground Intellectual Property.
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(d) No consideration shall be paid by Transnet to the Supplier for the assignment of any
Foreground Intellectual Property from the Supplier to Transnet, over and above the sums
payable in terms of the Agreement. The Supplier undertakes to sign all documents and do
all things as may be necessary to effect, record and perfect the assignment of the

Foreground Intellectual Property to Transnet.

(e) Subjectto anything contrary contained in the Agreement and/or the prior written consent of
Transnet (which consent shall not be unreasonably be withheld), the Supplier shall under
no circumstances be entitled as of right, or to claim the right, to use Transnet’s

Background Intellectual Property and/or Foreground intellectual Property.
12.3. Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foregréund
Intellectual Property, and any and all new inventions or discoveries, based on ogresulting from
the use of Transnet's Background Intellectual Property and/or Confidential ififermatioryshall be
exclusively owned by Transnet. The Supplier shall disclose prompfly toEransnet all such
improvements, developments, adaptations and/or modificationsginventions©r discoveries. The
Supplier hereby undertakes to sign all documents and do-allthings as may be necessary to
effect, record and perfect the assignment of such imprévements, developments, adaptations
and/or modifications, inventions or discoveries togFrahsnet and the Supplier shall reasonably
assist Transnet in attaining, maintaining or decumenting ownership and/or protection of the

improved Foreground Intellectual Property,
12.4. Unauthorised Use of Confidential Information

The Supplier shall not authorisésany party to act on or use in any way any Confidential
Information belonging t© Tw@nsnet whether or not such party is aware of such Confidential
Information, and_shallipromptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires; at Transnet’s cost and expense, to prevent such third party from so acting.
12.5. UnAautherised Use of Intellectual Property

(a)y, The Supplier agrees to notify Transnet in writing of any conflicting uses of, and applications
of registrations of Patents, Designs and Trade Marks or any act of infringement, unfair
competition or passing off involving the Intellectual Property of Transnet of which the
Supplier acquires knowledge and Transnet shall have the right, as its own option, to

proceed against any party infringing its Intellectual Property.
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(b) It shall be within the discretion of Transnet to determine what steps shall be taken against
the infringer and the Supplier shall co-operate fully with Transnet, at Transnet’s cost, in

whatever measure including legal action to bring any infringement of illegal use to an end.

(c) The Supplier shall cooperate to provide Transnet promptly with all relevant ascertainable
facts.

(d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other award

arising out of proceedings.

13. SUPPLIER’S PERSONNEL

13.1.

13.2.

13.3.

13.4.

The Supplier's Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Supplier and no relationship of employer and employee“shall arise
between Transnet and any Supplier Personnel under any circumstances fegardless of the

degree of supervision that may be exercised over the Personnel by Trafishet.

The Supplier warrants that all its Personnel will be entitléd t@ workijin South Africa or any other

country in which the Services are to be performed;

The Supplier will ensure that its Personnelgeomply with all reasonable requirements made
known to the Supplier by Transnet concerfiing conduct at any Transnet premises or any other
premises upon which the Services are to be performed (including but not limited to security
regulations, policy standards and cedes of practice and health and safety requirements). The
Supplier will ensure that@uch?Personnel at all times act in a lawful and proper manner in

accordance with these reguitepfents.

Transnet resgfves the Fight to refuse to admit or to remove from any premises occupied by or
on behalfof y@ny Supplier Personnel whose admission or presence would, in the reasonable
opinidn offkransnet, be undesirable or who represents a threat to confidentiality or security or
Whose pkesence would be in breach of any rules and regulations governing Transnet's
Petsonnel, provided that Transnet notifies the Supplier of any such refusal (with reasons why).
The reasonable exclusion of any such individual from such premises shall not relieve the

Supplier from the performance of its obligations under the Agreement.
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The Supplier agrees to use all reasonable endeavours to ensure the continuity of its Personnel
assigned to perform the Services. If any re-assignment by the Supplier of those Personnel is
necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Supplier will promptly supply a replacement of equivalent calibre
and experience, and any such replacement shall be approved by Transnet prior to commencing

provision of the Services, such approval not to be unreasonably withheld.

14. LIMITATION OF LIABILITY

14.1.

14.2.

14.3.

14.4.

14.5.

Neither Party excludes or limits liability to the other Party for -
(a) death or personal injury due to negligence; or
(b) fraud.

The Supplier shall indemnify and keep Transnet indemnified from and @gains, liabflity for
damage to any Transnet property (whether tangible or intangible) or gnyether loss, costs or
damage suffered by Transnet to the extent that it results from any agt of of omission by the
Supplier or its Personnel in connection with the Agreement. The Supplier’s liability arising out of
this sub-clause 14.2 shall be limited to a maximum apiount payable in respect of any one
occurrence or a series of related occurrences in_assinglé calendar year, such amount to be

agreed in writing by the Parties.

Subject always to sub-clauses 14.1 and\14.2 above, the liability of either the Supplier or
Transnet under or in connectiony with "the Agreement, whether for negligence,
misrepresentation, breach of centract 0t otherwise, for direct loss or damage arising out of each
Default or series of related Defaults'shall not exceed 100% (one hundred percent) of the Fees

paid under the scheduletor Work Order to which the Default(s) relates.

Subject to subfclause,14.1 above, and except as provided in sub-clauses 14.2 and 14.3 above,
in no event shall either Party be liable to the other for indirect or consequential loss or damage
or includin@sindirect or consequential loss of profits, business, revenue, goodwill or anticipated
§avings of an indirect nature or loss or damage incurred by the other Party as a result of third

pafty claims.

If for any reason the exclusion of liability in sub-clause 14.4 above is void or unenforceable,
either Party’s total liability for all loss or damage under the Agreement shall be as provided in

sub-clause 14.3 above.
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Nothing in this clause 14 shall be taken as limiting the liability of the Supplier in respect of
clause 12 (INTELLECTUAL PROPERTY RIGHTS) or clause 16 (CONFIDENTIALITY).

15. INSURANCES

15.1.

15.2.

15.3.

15.4.

Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out
insurance in respect of all risks for which it is prudent for the Supplier to insure against, including
any liability it may have as a result of its activities under the Agreement for theft, destruction,
death or injury to any person and damage to property. The level of insurance will be kept under
review by Transnet, on an annual basis, to ensure its adequacy, provided that any variation to

the level of such insurance shall be entirely at the discretion of the Supplier.

The Supplier shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 (thirty) days after date,of

policy renewals.

Subject to sub-clause 15.4 below, if the Supplier fails to effect adequatesinstiranceunder this
clause 15, it shall notify Transnet in writing as soon as it becomes aware of the reduction or
inadequate cover and Transnet may arrange or purchase suchlinsurance” The Supplier shall
promptly reimburse Transnet for any premiums paid previded<such insurance protects the
Supplier’s liability. Transnet assumes no responsibilityforguch insurance being adequate to
protect all of the Supplier’s liability.

In the event that the Supplier receives writt€n notige from its insurers advising of the termination
of its insurance cover referred to in Sub-clause5.1 above or if the insurance ceases to be
available upon commercially reas@nable terms, the Supplier shall immmediately notify Transnet
in writing of such terminatieh and/egunavailablility, whereafter either the Supplier or Transnet
may terminate the Agréement oniving the other Party not less than 30 (thirty) days prior written
notice to that effect.

16. CONFIDENTIALIFY

16.1.

The Partigsshereby undertake the following, with regard to Confidential Information -

(@)¢ not to divulge or disclose to any person whomsoever in any form or manner whatsoever,
either directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and

empowered authority or official, in which event the Party concerned shall do what is
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reasonably possible to inform the other of such a demand and each shall assist the other
in seeking appropriate relief or the instituting of a defensive action to protect the

Confidential Information concerned;

(b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or otherwise

than in strict compliance with the provisions in the Agreement;

(c) notto make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which gase

such copies shall be regarded as Confidential Information;

(d) notto de-compile, disassemble or reverse engineer any composition, compilatien, concept
application, item, component de-compilation, including software or hardWare disclosed and
shall not analyse any sample provided by Transnet, or otherwise ‘determine the
composition or structure or cause to permit these tasks tg be carried out except in the

performance of its obligations pursuant to the Agreemeant;

(e) not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

(f) Confidential Information disclosed by either,Pafty to the other or by either Party to any
other party used by such Party infthe perfomfiance of the Agreement, shall be dealt with as
“restricted” or shall be dealt withhaccording to any other appropriate level of confidentiality
relevant to the natusé” of the, information concerned, agreed between the Parties

concerned and stifpulatéd ingwriting for such information in such cases;

(g) the Parties“shall ‘hot make or permit to be made by any other person subject to their
controlfanypublic statements or issue press releases or disclose Confidential Information
with régard 16 any matter related to the Agreement, unless written authorisation to do so

has\first been obtained from the Party first disclosing such information;

(h)y, each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate

interest therein, and then only to the extent necessary for the Permitted Purpose, and is
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informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consultants honour such obligations;

(i) each Party shall notify the other Party of the name of each person or entity to whom any

Confidential Information has been disclosed as soon as practicable after such disclosure;

(j) each Party shall ensure that any person or entity to which it discloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by the person or entity; and

(k) each Party may by written notice to the other Party specify which of the Party's employees,

officers or agents are required to sign a non-disclosure undertaking.

16.2. The duties and obligations with regard to Confidential Information in this clause™ shall not

apply where -

(a) aParty can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement bythat Party, or its Personnel;

or

(b) was rightfully in a Party’s possession prientoteceipt from the other Party, as proven by the
first-mentioned Party’s written records,, withdut an infringement of an obligation or duty of

confidentiality; or

(c) can be proved to havesbeen rightfully received by a Party from a third party without a

breach of a duty or obligétion of confidentiality; or
(d) is independgntly developed by a Party as proven by its written records.

16.3. This clausetl6 shall survive termination for any reason of the Agreement and shall remain in
forcegnd gffecffom the Commencement Date of the Agreement and 5 (five) years after the
tefmination of the Agreement. Upon termination of the Agreement, all documentation furnished
toithe Supplier by Transnet pursuant to the Agreement shall be returned to Transnet including,
without limitation all corporate identity equipment including dies, blocks, labels, advertising

matter, printing matter and the like.
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TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Supplier fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or
Work Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in
such event, the provision of any remaining commitment shall remain subject in all respects to these

conditions.

TERM AND TERMINATION

18.1. The Agreement shall commence on the Commencement Date, as specified in the schedules or
Work Orders hereto, and shall continue subject to termination in accordance with the provisions

of the Agreement or otherwise in accordance with law or equity.

18.2. Transnet may terminate the Agreement without cause by giving the Supplier 30 (thirty) days’

notice in writing.

18.3. Either Party may terminate the Agreement forthwith by notice in writing6'the other Party where
the other Party has committed a material Default and, where such Default is capable of
remedy, has failed to remedy such Default within 30 (thirty) dayslof receiving notice specifying
the Default and requiring its remedy.

18.4. Either Party may terminate the Agreement forthwijtf byanotice in writing to the other Party when
the other Party is unable to pay its debts as they fall due or commits any act or omission which
would be an act of insolvency in terms ofithe In§olvency Act, 1936 (as amended), or if any

action, application or proceeding is made with*fegard to it for -

(a) a voluntary arrangement oicomposition or reconstruction of its debts;
(b) the presentation ofani@dministrative petition;

(c) its winding;Upyor dissolution;

(d) the appeintment of a liquidator, trustee, receiver, administrative receiver or similar officer;

or
(e)any similar action, application or proceeding in any jurisdiction to which it is subject.

18.5. Transnet may terminate the Agreement at any time within 2 (two) months of becoming aware of
a change of control of the Supplier by notice in writing to the Supplier. For the purposes of this
clause, “control” means the right to direct the affairs of a company whether by ownership of

shares, membership of the board of directors, agreement or otherwise.
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18.6. Transnet may cancel any schedule hereto or Work Order at any time on giving the Supplier 30
(thirty) days' notice.

CONSEQUENCE OF TERMINATION

19.1. Termination in accordance with clause 18 (TERM AND TERMINATION) shall not prejudice or
affect any right of action or remedy which shall have accrued or shall thereafter accrue to either
Party and all provisions which are to survive the Agreement or impliedly do so shall remain in
force and in effect.

19.2. Ontermination of the Agreement or a Work Order, the Supplier will immediately deliver up, and
procure that its Personnel will immediately deliver up to Transnet, all Deliverables and property
belonging to Transnet (or, in the event of termination of a Work Order, such as is relevant to
that Work Order) which may be in the possession of, or under the control of the Supplier,"and

certify to Transnet in writing that this has been done.

19.3. To the extent that any of the Deliverables and property referred to in subsclause 19*2above are
in electronic form and contained on non-detachable storage devices/the Supplier will provide
Transnet with unencrypted copies of the same on magnetic media and wilFfirretrievably destroy
and delete copies so held.

19.4. Inthe event that the Agreement is terminated by thesSupplier under sub-clause 18.3 (TERM AND
TERMINATION), or in the event that a Work Ordefiis terminated by Transnet under sub-clause
18.6 (TERM AND TERMINATION), Transnet willapay to the Supplier all outstanding Fees
(apportioned on a pro rata basis) relating totthefwork undertaken by the Supplier up until the
date of such termination. TransnetWwill also pay the costs of any goods and materials ordered
by the Supplier in relation tg'the stieh work for which the Supplier has paid or is legally obliged
to pay, in which case,oh delivery®f such goods or materials, the Supplier will promptly deliver

such goods and matetialsto Transnet or as it may direct.

19.5. The provisiéns of clauses 2 (DEFINITIONS), 6 (WARRANTIES), 12 (INTELLECTUAL PROPERTY
RIGHES), 14 (RIMITATION OF LIABILITY), 16 (CONFIDENTIALITY), 19 (CONSEQUENCE OF
TERMINATION), 25 (DISPUTE RESOLUTION) and 29 (GOVERNING LAW) shall survive termination

Oonéxpiry of the Agreement.

19.6. If either Party (the “Defaulting Party”) commits a material breach of the Agreement and fails to
remedy such breach within 30 (thirty) Business Days of written notice thereof, the other Party
(hereinafter the “Aggrieved Party”), shall be entitled, in addition to any other rights and remedies

that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
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liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party.
19.7. Should -
(a) the Supplier effect or attempt to effect a compromise or composition with its creditors; or

(b) either Party be provisionally or finally liquidated or placed under judicial management,

whether provisionally or finally; or

(c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission

which would be an act of insolvency in terms of the Insolvency Act, 1936 (as amended);

then the other Party shall be entitled, but not obliged, to terminate the Agreement offmgitten
notice, in which event such termination shall be without any liability and without pré&judice to any

claims which either Party may have for damages against the other.

ASSIGNMENT

Neither Party may assign the benefit of the Agreement or any intergst heretunder except with the
prior written consent of the other. Further, in the event that TramsnetWwishes to assign or novate the
Agreement to any third party, the Supplier agrees that it shall p0t unreasonably withhold or delay its
consent to such assignment or novation and that it shall only be entitled to recover from Transnet

any reasonable legal costs incurred by it as adirect result'of such assignment or novation.

FORCE MAJEURE

21.1. Neither Party shall have any glaim against the other Party arising from any failure or delay in the
performance of any obligatiopfof either Party under the Agreement caused by an act of force
majeure such as acts ofiGodgfire, flood, war, strike, lockout, industrial dispute, government
action, laws jor “regulations, riots, terrorism or civil disturbance, defaults, delays or
discontinuancesOn the part of independent contractors, suppliers, or other circumstances or
factog§ beyondtiie reasonable control of either Party, and to the extent that the performance of
obligations of either Party hereunder is delayed by virtue of the aforegoing, any period stipulated

foany such performance shall be reasonably extended.

21.2. Each Party will take all reasonable steps by whatever lawful means that are available, to
resume full performance as soon as practicable and will seek agreement to modification of the
relevant provisions of the Agreement in order to accommodate the new circumstances caused

by the act of force majeure. If a Party fails to agree to such modifications proposed by the other
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Party within 90 (ninety) days of the act of force majeure first occurring, either Party may

thereafter terminate the Agreement with immediate notice.

EQUALITY AND DIVERSITY

22.1. The Supplier will not victimise, harass or discriminate against any employee of either Party to
the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of

compensation and selection for training.

22.2. Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and*any

amendments and re-enactments thereof.

NON-WAIVER

23.1. Failure or neglect by either Party, at any time, to enforce any of the provisionsof the Agreement,
shall not, in any manner, be construed to be a waiver of any,of that Party's rights in that regard

and in terms of the Agreement.

23.2. Such failure or neglect shall not, in any manner,@ffecithe,continued, unaltered validity of the

Agreement, or prejudice the right of that Pastyatoinstitute subsequent action.

PARTIAL INVALIDITY

If any provision of the Agreementghall b&\ield to be invalid, illegal or unenforceable, or shall be
required to be modified, the validity, legality and enforceability of the remaining provisions shall not

be affected thereby.

DISPUTE RESOLUTION

25.1. Shouldanfy disputefof whatsoever nature arise between the Parties concerning the Agreement,
the PattiesShall try to resolve the dispute by negotiation within 10 (ten) Business Days of such

dispdte arising.

25.2. If the dispute has not been resolved by such negotiation, either of the Parties may refer the

dispute to AFSA and notify the other Party accordingly.

25.3. Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.
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This clause constitutes an irrevocable consent by the Parties to any proceedings in terms
hereof, and neither of the Parties shall be entitled to withdraw from the provisions of this clause

or claim at any such proceedings that it is not bound by this clause 25.

This clause 25 is severable from the rest of the Agreement and shall remain in effect even if the

Agreement is terminated for any reason.

This clause 25 shall not preclude either Party from seeking urgent relief in a court of

appropriate jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

26.1.

26.2.

26.3.

The Parties to the Agreement select the physical addresses and facsimile (“fax’) numbess)
detailed in Schedule 1 hereto, as their respective addresses for giving or sending any notice
provided for or required in terms of the Agreement, provided that either Party shallbe entitled{o

substitute such other address or fax number, as may be, by written notice to theyother,

Any notice addressed to a Party at its physical or postal address shall"bhe ‘sent by prepaid

registered post, or delivered by hand, or sent by fax.

Any notice shall be deemed to have been given -

(a) if posted by prepaid registered post, 10 (ten) days‘afiér the date of posting thereof;
(b) if hand delivered, on the day of delivery; or

(c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such npotice shall be confirmed by prepaid registered post on the
date of dispatch of such fa, o sheuld no postal facilities be available on that date, on the
next Business Day.

WHOLE AND ONLY AGREEMENT

271.

The Partiesthergby confirm that the Agreement constitutes the whole and only agreement

betweegh themiwith regard to the subject matter of the Agreement.

27.2. &he Parties hereby confirm that the Agreement replaces all other agreements which exist or

may have existed in any form whatever between them, with regard to the subject matter dealt

with in the Agreement, including any annexures, schedules or Work Order(s) appended hereto.
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AMENDMENT AND CHANGE CONTROL

28.1. Any requirement for an amendment or change to the Agreement or to the Schedule of
Requirements or to a Work Order shall only be valid if it is in writing, signed by both Parties and

added to the Agreement as an addendum hereto.

28.2. In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to
agree any proposed changes using the dispute resolution procedures in clause 25 (DISPUTE
RESOLUTION).

GOVERNING LAW

The Agreement is exclusively governed by and construed in accordance with the laws of the
Republic of South Africa and is subject to the jurisdiction of the courts of the Republic of Sauth

Africa.

29.1. Change of Law: In the Agreement, unless the context otherwise requires, references to a
statutory provision include references to that statutory provision as frompstifag 16,time amended,
extended or re-enacted and any regulations made under it, provided'that in the event that the
amendment, extension or re-enactment of any statutory provision or introduction of any new
statutory provision has a material impact on the obligatiohs of ‘either Party, the Parties will
negotiate in good faith to agree such amendments to,theyAgreement as may be appropriate in
the circumstances. If, within a reasonable period of time, the Supplier and Transnet cannot
reach agreement on the nature of thefchangeS$®fequired or on modification of Fees,
Deliverables, warranties, or other tetms and, cenditions, either Party may seek to have the
matter determined in accordance'With €lause 25 (DISPUTE RESOLUTION) above.

COUNTERPARTS

The Agreement may be ‘signed i*any number of counterparts, all of which taken together shall
constitute one and'the'same instrument. Either Party may enter into the Agreement by signing any

such counterpatt,

000000000
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TRANSNET

delivering on our commitment to you ‘

Suppliers Code of Conduct




Suppliers Code of Conduct

Transnet aims to achieve the best value for money when
buyingor sellinggoods and obtaining services. This, however,
must be done in an open and fair manner that supports and
drives a competitive economy. Underpinning our process
are several acts and policies that any supplier dealing with
Transnet must understand and support.

These are:

>> Transnet Procurement Policy - A guide for tenderers;

> Section 217 of the Constitution - the five pillars
of Public PSCM (Procurement and Supply Chain
Management): fair, equitable, transparent, competitive
and cost effective;

> The Public Finance Management Act (PFMA);

>> The Broad Based Black Economic Empowerment Act
(BBBEE); and

>> The Anti-Corruption Act.

Transnet Suppliers of Transnet’s expectations fegarding
behaviour and conduct of its Suppliers.

erprise, actively competing in
> Our alm is to become a world class,

k%ran et will not participate in corrupt practices. Therefore,
it expects its suppliers to act in a similar manner.

> Transnet and its employees will follow the laws of this
country and keep accurate business records that reflect
actual transactions with, and payments to, our suppliers.




>> Employees must not accept or request money
or anything of value, directly or indirectly,
from suppliers.

Employees may not recieve anything that is
calculated to:

- lllegally influence their judgement or conduct
or to influence the outcome of a sourcing
activity;

- Win or retain business or to influence any act
or decision of any person involved in sourcing
decisions; gain an improper advantage.

>> There may be times when a supplier is
confronted with fraudulent or corrupt
behaviour of Transnet employees. We expect
our suppliers to use our “Tip-offs Anonymous”
Hotline to report these acts - 0800 003 056.

Transnet is firmly committed to free and
competitive enterprise.

> Suppliers are expected to comply(Withall
applicable laws and regulati

agents or represent

purpose of incr BBBEE Spend (fronting).
Transnet’s ith suppliers requires
ustoc quirements, to exchange

, suppliers have their own business

“ ndards and regulations. Although Transnet
cannot control the actions of our suppliers,
we will not tolerate any illegal activities.




These include, but are not limited to:

-Misrepresentation of their product (origin
of manufacture, specifications, intellectual
property rights, etc);

- Collusion;

-Failure to disclose accurate information
required during the sourcing activity (ownership
financial situation, BBBEE status, etc.);

- Corrupt activities listed above; and harassment,
intimidation or other aggressive actions towards
Transnet employees.

>

v

Suppliers must be evaluated and approved before
any materials, components, products or services
are purchased from them. Rigorous due diligence
must be conducted and the supplier is expected
to participate in an honest and straight forward
manner.

>> Suppliersmustrecordandreportfactsaccurately,

honestly and objectively. Financial records must
be accurate in all material respects.

Conflict of Interest

A conflict of interest arises when perso.
or activities influence (or appear tgi
ability to act in the best int
Examples are:

sts ransnet.

>> Doing business with

» Having afina

our indus
ow that you support good business practice by logging onto
www.transnet-suppliers.net and completing the form.
\khl allow us to confirm that you have received, and agree to, the terms and conditions set out in our Suppliers Code of Conduct.

TIP-OFFS ANONYMOUS HOTLINE

0800 003 056
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