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RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR THE RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

Section 1: NOTICE TO BIDDERS

1 INVITATION TO BID \\

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] are request®d from persons, companies,

close corporations or enterprises [hereinafter referred to as an entity, Rgspondeifor Bidder].

SUPPLY AND DELIVERY OF SECQ
DESCRIPTION NETWORK UPGRADE AT THE PO

A RAILS FOR THE RAIL
AST LONDON ON A ONCE-

OFF BASIS
BID FEE AND BANKING | This RFP is issued free of ch
DETAILS

This bid may be loa directly from the National Treasury eTender
Publication Porta w.etenders.gov.za free of charge.
Alternativel P¥may be collected free of charge per set for those
Biddersghat ga copy from Transnet rather than downloading from the
websitdd If a cgpy of the tender document is required, prior arrangements

INSPECT / COLLECT st b one (1) day in advance and the tender document may be

DOCUMENTS FROM coMgcted between 09:00 and 15:00 from 18 May 2016 until 30 May

RFP may be picked up from the following address:
ECEPTION, TENDER ADVICE CENTRE, 100 EEL ROAD, SUPPLY
CHAIN SERVICES, BAYHEAD, DURBAN

Date Published: 18 May 2016

Tender documents available until: 30 May 2016
[Note the bid will only be visible on the Portal on the date indicated here, and
ATE AND no tenders will be issued after this deadline.]
a IOLNECTION DATE
& DEADLINE Closing Date / Time: 10:00 on Thursday 09 June 2016

[Note the bid will only be visible on the Portal until the date indicated here.
Thereafter it moves to the "Closed tenders” tab.]

COMPULSORY Yes
BRIEFING SESSION Refer to paragraph 2 for details.

10:00 on Thursday 09 June 2016
This tender shall close punctually at the following address:

CLOSING DATE The Chairperson, Transnet Freight Rail Acquisition Council, Inyanda
House 1, 21 Wellington Rd, Parktown, JOHANNESBURG, 2001.

As a general rule, if a bid is late or delivered to the incorrect address, it will
not be accepted for consideration.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_DBB_21222
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VALIDITY PERIOD

90 Business Days from Closing Date.
End of validity period: 17 October 2016

Bidders are to note that they may be requested to extend the validity period
of their bid, on the same terms and conditions, if the internal evaluation
process has not been finalised within the validity period.

SPECIAL CONDITIONS

Bidders are to note that this bid may also be downloaded directly from the
National Treasury eTender Publication Portal free of charge. If Bidders intend
to download the bid off the Portal, they are required to indicate their intention
to respond to this bid by 30 May 2016 at 15h00 ky sending an email with
their contact details to the following address: .Smith2@transnet.net
This is to ensure that any required communicatiof (e.g. addenda to the bid)
in relation to this bid reaches those intendin pond.

Transnet will not be held liable if Bi
and do not receive the latest i
result thereof.

do pot respond by this date

In terms of paragraph 3 djthe N AL TREASURY SCM INSTRUCTION NO
4 OF 2016/2017, whi ame effective on 1 May 2016,

[Transnet] must e tl
3.1.1 Suppliers [anet] are registered on the Central Supplier Database

[CSD] beforegs urement related activities commences;
3.1.2TheC @ e Used as the single on only list of prospective suppliers
for [Tr e

Furthegnore, ording to paragraph 5.6

5.6 Tra y only award bids to suppliers after verifying that the supplier
gistered as prospective suppliers on the National Treasury Central
jer Database.

se ensure that you register your company on the CSD by following these

Step 1: Access the CSD site on https://secure.csd.gov.za/
Step 2: Register a new CSD account
https://secure.csd.gov.za/Account/Register

Step 3: Receive an activation email and click activate account
Step 4: Activate account by requesting and entering the OTP
Step 5: Log in the CSD

Step 6: Complete supplier identification information

Step 7: Complete contact information

Step 8: Complete address information

Step 9: Complete bank account information

Step 10: Complete tax information

Step 11: Complete directors/members information (if non-CIPC
company)

Step 12: Complete associations (if relevant)

Step 13: Complete commodities information

Step 14: Complete B-BBBEE information (future phase)

Step 15: Maintain users

Step 16: Complete notification information

Step 17: Complete accreditations

Respondent’s Signature

Date & Company Stamp

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods

East London on a Once-Off Basis
RFP Number: WRAC_DBB_21222

Version May 2016
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Step 18: Click on submit
Step 19: A CSD supplier number and unique registration reference
number is auto-generated and communicated

Any additional information or clarification will be faxed or emailed to all Respondents, if necessary.

2 FORMAL BRIEFING

A compulsory pre-proposal RFP briefing will be conducted at Transnet Freight ‘,\100 Eel Road, Supply
Chain Services, Bayhead, Durban on the 31 May 2016, at 10h00 for a pes f £ 2 hours. [Respondents
to provide own transportation and accommodation]. The briefing session4ill start p®nctually and information

will not be repeated for the benefit of Respondents arriving late.

2.1 A Certificate of Attendance set out in Section 7 heretg completed and submitted with your

Proposal as proof of attendance is required for a comp bite meeting and/or RFP briefing.

2.2 Respondents failing to attend the compulsory site leeting and/or RFP briefing will be disqualified.

2.3  Respondents without a valid RFP docume, heir'Wossession will not be allowed to attend the RFP
briefing. O
3 PROPOSAL SUBMISSION
Proposals must be submitted in afealed ope addressed as follows:
The Secretariat, Transn jsition Council
RFP No: WRAC_CBB_21222
Description SUPPLY AND DELIVERY OF SECOND-HAND RAILS FOR THE RAIL
NETWORK UPGRADE AT THE PORT OF EAST LONDON ON A ONCE-OFF
BASIS
Closj d time: 09 June 2016, at 10h00.
ddress [Refer to options in paragraph 4 below]

st reflect the return address of the Respondent on the reverse side.

4 ) ERY INSTRUCTIONS FOR RFP

4.1  Delivery by hand

If delivered by hand, the envelope must be deposited in the Transnet tender box which is located at

Inyanda House 1, 21 Wellington Road, Parktown, Johannesburg, and must be addressed as follows:

THE SECRETARIAT

TRANSNET ACQUISITION COUNCIL
INYANDA HOUSE 1

21 WELLINGTON ROAD
PARKTOWN

Respondent’s Signature Date & Company Stamp

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of
East London on a Once-Off Basis
RFP Number: WRAC_DBB_21222

RFP for Goods
Version May 2016
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a) The measurements of the "tender slot" are 400mm wide x 100mm high, and Respondents
must please ensure that response documents or files are no larger than the above
dimensions. Responses which are too bulky [i.e. more than 100mm thick] must be split
into two or more files, and placed in separate envelopes, each such envelope to be

addressed as required in paragraph 3 above.
4.2  Dispatch by courier
If dispatched by courier, the envelope must be addressed as follows and delivered to the Office of The

Secretariat, Transnet Acquisition Council and a signature obtained from tha\&ﬂce:

THE SECRETARIAT
TRANSNET ACQUISITION COUNCIL

INYANDA HOUSE 1 V
21 WELLINGTON ROAD
PARKTOWN O
JOHANNESBURG 2001

5 BROAD-BASED BLACK ECONOMIC EMPOWE D SOCIO-ECONOMIC OBLIGATIONS
As described in more detail in the attached im Form and as prescribed in terms of the Preferential
Procurement Policy Framework Act (PPP 2000 and its Regulations, Respondents are to note that

Transnet will allow a “preference” to cdinpanie o provide a valid B-BBEE Verification Certificate.

The value of this bid is estimated§fo exceed R1 000 000 (all applicable taxes included); and therefore the

90/10 system shall be applica

Respondents are re lete Section 7 (the B-BBEE Preference Point Claim Form) and submit it

together with progg’o BEE Status as stipulated in the Claim Form

5.1 B-B il Ventures or Consortiums

who would wish to respond to this RFP as a Joint Venture [JV] or consortium with B-BBEE
ust state their intention to do so in their RFP submission. Such Respondents must also submit
jgned JV or consortium agreement between the parties clearly stating the percentage [%] split of
«, business and the associated responsibilities of each party. If such a JV or consortium agreement is
unavailable, the partners must submit confirmation in writing of their intention to enter into a JV or
consortium agreement should they be awarded business by Transnet through this RFP process. This
written confirmation must clearly indicate the percentage [%] split of business and the responsibilities
of each party. In such cases, award of business will only take place once a signed copy of a JV or

consortium agreement is submitted to Transnet.

Respondents are to note the requirements for B-BBEE compliance of JVs or consortiums as required by
Section 7 [the B-BBEE Preference Point Claim Form] and submit it together with proof of their B-BBEE
Status as stipulated in the Claim Form in order to obtain preference points for their B-BBEE status.

Respondent’s Signature Date & Company Stamp

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016
RFP Number: WRAC_DBB_21222



TRANSNET

delivering freight reliably

Page 8 of 102

Note: Failure to submit a valid and original B-BBEE certificate for the JV or a certified copy thereof at

the Closing Date of this RFP will result in a score of zero being allocated for B-BBEE.
5.2  Subcontracting

Transnet fully endorses Government's transformation and empowerment objectives and when
contemplating subcontracting Respondents are requested to give preference to companies which are
Black Owned, Black Women Owned, Black Youth Owned, owned by Black People with Disabilities, EMEs
and QSEs including any companies designated as B-BBEE Facilitators?. \

If contemplating subcontracting, please note that a Respondent will not b§ awarded points for B-BBEE
if it is indicated in its Proposal that such Respondent intends subcontra more than 25% [twenty-
five percent] of the value of the contract to an entity/entities t Wualify for at least the same
points that the Respondent qualifies for, unless the intended Ctor is an EME with the capability

to execute the contract.

A person awarded a contract may not subcontraci more 5% [twenty-five percent] of the value

of the contract to any other enterprise that d have an equal or higher B-BBEE status level than
the person concerned, unless the contract ontrated to an EME that has the capability and ability

to execute the subcontract.

In terms of Section 7 of this RF@f{the Preference Point Claim Form] Respondents are required
to indicate the percentage of th&gontgict that will be sub-contracted as well as the B-BBEE status of

the sub-contractor/s.

6 COMMUNICATION
6.1  For specifi ri ing to this RFP, an RFP Clarification Request Form should be submitted to
[Boitumelo.yan lle@transnet.net]] before 12:00 on 03 June 2016, substantially in the form set
outdfl Sec hereto. In the interest of fairness and transparency Transnet’s response to such a query
il| n made available to the other Respondents who have collected RFP documents. For this
ransnet will communicate with Respondents using the contact details provided to the TFR
GO¥ernance Department on issue of the bid documentation to the Respondent. Kindly ensure that you

~ provide the TFR Governance Department with the correct contact details, as Transnet will not accept

responsibility for being unable to contact a bidder who provided incorrect contact details.

6.2  After the closing date of the RFP, a Respondent may only communicate with the TFR Governance
Department on any matter relating to its RFP Proposal at the following contact details:

! The Minister of the Department of Trade and Industry has the power to designhate certain Organs of State or
Public Entities as B-BBEE Facilitators. For example, the South African National Military Veterans’ Association
(SANMVA) has been designated as a B-BBEE Facilitator. As such they will be treated as having rights of ownership
held 100% by Black People, 40% by Black Women and 20% by Black designated groups.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_DBB_21222
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Name Email address Telephone Fax
Lolo Sokhela Lolo.sokhela@transnet.net 011 544 9494 011 774 9189
Thuli Mathebula Thuli.mathebula@transnet.net | 011 544 9497 011 774 9129

6.3  Respondents are to note that changes to its submission will not be considered after the closing date.

Respondents are warned that a Proposal may be liable to disqualification should any attempt be made

by a Respondent either directly or indirectly to canvass any officer or empl| of Transnet in respect

of this RFP between the closing date and the date of the awar e business. Furthermore,

Respondents found to be in collusion with one another will be autgmatically Wisqualified and restricted
from doing business with Transnet in the future.

7 CONFIDENTIALITY

7.1 All information related to this RFP is to be treateg with onfidence. In this regard Respondents
are required to certify that they have acquai emselves with the Non-Disclosure Agreement. All
information related to a subsequent contr: th du¥ing and after completion thereof, will be treated

with strict confidence. Should the neeg
of the Goods, which is either dir

arise to divulge any information gleaned from provision
ectly related to Transnet’s business, written approval to

divulge such information must bg obtaiped from Transnet.

8 INSTRUCTIONS FOR COM G THE RFP

8.1  Proposals must d in duplicate hard copies [1 original and 1 copy] and must be bound.

8.2  Sign one se cuments [sign, stamp and date the bottom of each page]. This set will serve

as the legal'§nd ing copy. A duplicate set of documents is required. This second set must be a copy
of thori igned Proposal.
8.3 th'§gts gPdocuments are to be submitted to the address specified in paragraph 4 above, and Bidders

sure that the original and copies (where applicable) are identical in all respects as Transnet will
no®accept any liability for having disqualified a bidder for failing to provide a mandatory returnable

S document in either the original or the copy of the RFP albeit that it was included in the other.

8.4  All returnable documents tabled in the Proposal Form [Section 4] must be returned with
your Proposal.

8.5  Unless otherwise expressly stated, all Proposals furnished pursuant to this RFP shall be deemed to be

offers. Any exceptions to this statement must be clearly and specifically indicated.

8.6  Any additional conditions must be embodied in an accompanying letter. Subject only to clause 15
[Alterations made by the Respondent to Bid Prices] of the General Bid Conditions, alterations, additions
or deletions must not be made by the Respondent to the actual RFP documents.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_DBB_21222
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9 COMPLIANCE

The successful Respondent [hereinafter referred to as the Supplier] shall be in full and complete compliance

with any and all applicable laws and regulations.

10 DISCLAIMERS

Respondents are hereby advised that Transnet is not committed to any course of action as a result of its
issuance of this RFP and/or its receipt of Proposals. In particular, please note that Transnet reserves the right

to: \\
10.1 modify the RFP’s Goods and request Respondents to re-bid on any such cifanges;
10.2 reject any Proposal which does not conform to instructions and sp@s hich are detailed herein;

10.3 disqualify Proposals submitted after the stated submission d iNSRLC g date];

10.4 not necessarily accept the lowest priced Proposal or an
10.5 reject all Proposals, if it so decides;

10.6 withdraw the RFP on good cause shown;

10.7 award a contract in connection with this P | at any time after the RFP’s closing date;
10.8 award a contract for only a portion of ed Goods which are reflected in the scope of this RFP;

10.9 split the award of the contract ffetwe

more advantageous in terms of, Qgaongbt others, cost or developmental considerations;
10.10 make no award of a ¢ C

10.11 should a contra d On the strength of information furnished by the Respondent, which after

C
conclusion Of& tragt, is proved to have been incorrect, Transnet reserves the right to cancel the

contract.
rve right to undertake post-tender negotiations [PTN] with selected Respondents or any
rt-ligted Respondents, such PTN to include, at Transnet’s option, any evaluation criteria listed in

nt. Transnet reserves the right to award the business to the highest scoring bidder/s unless

iteria justify the award to another bidder.

d the preferred bidder fail to sign or commence with the contract within a reasonable period after being
requested to do so, Transnet reserves the right to award the business to the next ranked bidder, provided that
he/she is still prepared to provide the required goods at the quoted price.

Transnet reserves the right to lower the threshold for Technical from 75% to 60% if no Bidders pass the

predetermined minimum threshold in respect of Technical.

Kindly note that Transnet will not reimburse any Respondent for any preparatory costs or other work performed

in connection with its Proposal, whether or not the Respondent is awarded a contract.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_DBB_21222
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11 LEGAL REVIEW

A Proposal submitted by a Respondent will be subjected to review and acceptance or rejection of its proposed

contractual terms and conditions by Transnet’s Legal Counsel, prior to consideration for an award of business.

Transnet urges its clients, suppliers and the general public to report any fraud or corruption to

TIP-OFFS ANONYMOUS: 0800 003 056

\!

&
S
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_DBB_21222
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RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR THE RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE-OFF BASIS

Section 2: BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS

1 BACKGROUND \\

On 7 October 2015, RME Perway East was awarded the Rail Network Upgrade st London and part of

the contract is to supply 7 500 metres of 2nd hand class A type rail. EV

2 EXECUTIVE OVERVIEW

Whereas Transnet is seeking a partner(s) to provide solutions fo @ Network Project at the Port of East

London, it also seeks to improve its current processes for ggoviding these Goods to its end user community

*

den comunications. In this spirit of partnership, Transnet and its

throughout its locations.

The selected Supplier(s) will share in the mis siness objectives of Transnet. These mutual goals

will be met by meeting contractual requitg new challenges in an environment of teamwork, joint
participation, flexibility, innovation and
Supplier(s) will study the current s they"®& business to enhance current practices and support processes
and systems. Such a partner ill allow Transnet to reach higher levels of quality, service and

profitability.

Specifically, Trans ek’ nefit from this partnership in the following ways:

2.1  Transn e reduced cost of acquisition and improved service benefits resulting from the
Supdlierg eco®mies of scale and streamlined service processes.
2.2 sn st achieve appropriate availability that meets user needs while reducing costs for both

nsnet and the chosen Supplier(s).

e&. Transnet must receive proactive improvements from the Supplier with respect to supply of Goods
and related processes.
2.4  Transnet's overall competitive advantage must be strengthened by the chosen Supplier’s leading

edge technology and service delivery systems.

2.5 Transnet must reduce costs by streamlining its acquisition of Goods, including managed service

processes on a Group basis.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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3 SCOPE OF REQUIREMENTS

3.1 Specifications of 48 kg Second-Hand Rails
All the supplied 48 kg Second-Hand Rails must meet the following standard and specifications;
3.1.1 All 48kg Second-Hand Rails are to be class A type degassed rail
3.1.2 Wear on the 48kg Second-Hand Rail crown shall not exceed 7mm (millimetres)

3.1.3 Side wear shall not exceed 3mm (millimetres)

3.1.4 All 48kg Second-Hand rails are to be off-loaded by the supplier \\

3.1.5 All 48kg Second-Hand rails are to be in 12m (metres) in length er

3.1.6 All 48kg Second-Hand rails are to x-rayed and proof must mitted before delivery

3.1.7 All 48kg Second-Hand rails must have a curve radius o etres) or more (i.e. middle

off set no greater than 25mm (millimetres)).

3.1.8 The only accepted deviation from specificatiofs will b&*on;

(a) Wear on the rail crown less than 7 €es)

(b) Side wear of less than 3mm (

As prescribed in terms of the PPPFA and ulations, Respondents are to note the following:

e Technical Eval included as a threshold with a prescribed percentage threshold of

75 %.

Respondents must d submit Annexure A — Technical Submission which includes a
technical questioyna.

A Respom@n nce with the minimum technical threshold will be measured by their responses to
Anne X

4 NOMY / CARBON FOOTPRINT
N
Transfiet wishes to have an understanding of your company’s position with regard to environmental
commitments, including key environmental characteristics such as waste disposal, recycling and energy

conservation. Please submit details of your entity’s policies in this regard.

5 GENERAL SUPPLIER OBLIGATIONS

5.1  The Supplier(s) shall be fully responsible to Transnet for the acts and omissions of persons directly

or indirectly employed by them.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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5.2 The Supplier(s) must comply with the requirements stated in this RFP.

>

&
S
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Transnet will utilise the following methodology and criteria in selecting a preferred Supplier, if so required:

Stage 1

Administrative

Responsiveness |

RETURNABLE
DOCUMENTS
& SCHEDULES

Stage 2

AN
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Respondent’s Signature

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port
Of East London on a Once-Off Basis
RFP Number: WRAC_CBB_21222

)
COMPLIANCE ! FINAL
VQWEIGHTED FINAL WEIGHTED:
TECHNIC ! SCORE SCORE : AWARD
1 1
STAGE ONE: Test for Adminiggrative Responsiveness
The test for administratiye onsiveness will include the following:
sponsiveness check RFP Reference
s been lodged on time Section 1 paragraph 3
Returnable Documents and/or schedules Section 4
pplicable] were completed and returned by the
osipg date and time
rify the validity of all returnable documents Section 4, page 25 and 26
The test for administrative responsiveness [Stage One] must be passed for a
Respondent’s Proposal to progress to Stage Two for further pre-qualification
Date & Company Stamp

RFP for Goods
Version May 2016
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6.2 STAGE TWO: Test for Substantive Responsiveness to RFP

The test for substantive responsiveness to this RFP will include the following:

Check for substantive responsiveness RFP Reference

o Whether any general pre-qualification criteria set by | Séction I paragraphs 2.2, 6,
Transnet, have been met 10.3
Section 4 — validity period
Section 8, General Bid
Conditions clause 19

e Whether the Bid contains a priced offer \V‘ect/on 3

e  Whether the Bid materially complies with the scope and/or All Sections
specification given

e Whether any Technical pre-qualification set by Trangne n 2 — Scope of Work
have been met as follows:

- Clause by Clause Compliance to Specificatio
Annexure B

The test for substantive resp 'ness [Stage Two] must be passed for a

Respondent’s Proposal t to Stage Three for further evaluation

6.3 STAGE THREE: Minimum Thr
Requiremgents

shold pf 75 % for Technical Criteria and Functional

The test for the Techgic jonal threshold will include the following:
| Evaluation Criteria % RFP Reference
Weightings
50 Annexure A, page 40
y Arrangements 50 Annexure A, page 40
Total Weighting: 100%
\\ Minimum qualifying score required: 75 %
The following applicable values will be utilised when scoring each criterion mentioned above:
Points Interpretation
0 Non Responsive
1 Poor
2 Average
3 Good
4 Very good
5 Excellent
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of_Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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The minimum threshold for technical/functionality [Stage Three] must be met or
exceeded for a Respondent’s Proposal to progress to Stage Four for final evaluation

6.4 STAGE FOUR: Evaluation and Final Weighted Scoring

a) Price Criteria [Weighted score 90 points]:

Evaluation Criteria RFP Reference
e  Commercial offer Section 3
. Commercial discounts? ‘\ Section 3

e Volume discounts?
o Price adjustment conditions / factors
) Exchange rate exposure

Transnet will utilise the following formula in its evaluation of Bric

PS = 90 (1 _ Ptmein)

Pmin

Where:
Ps = Score for tl \@ onsideration
Pt = Price of Bigunder gonsideration
Pmin = lowe: ceptable Bid
b) Broad-B Economic Empowerment criteria [Weighted score 10 points]

= B-BBEE-cu S d / B-BBEE Preference Points Claims Form
- Prefere%s be awarded to a bidder for attaining the B-BBEE status level of contribution in

a&% the table indicated Section 4.1 of the B-BBEE Preference Points Claim Form.
«,
S

2 Only unconditional discounts will be taken into account during evaluation. A discount which has been offered conditionally
will, despite not being taken into account for evaluation purposes, be implemented when payment is effected.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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6.5 SUMMARY: Applicable Thresholds and Final Evaluated Weightings

Threshold Minimum Percentage [%]
Technical Evaluation 75 %
Evaluation Criteria Final Weighted Scores
Price 90
B-BBEE - Scorecard 10 ‘
TOTAL SCORE: 100 \
6.6 STAGE FIVE: Post Tender Negotiations (if applicable) y

Transnet reserves the right to conduct post tender negotiations with a s - pondent(s). The shortlist
could comprise of one or more Respondents. Should Transnet conduc r negotiations, Respondents will
be requested to provide their best and final offers to Transnet based egotiations. A final evaluation will

be conducted in terms of 90/10 and the contract will be negotiate§l and awarded to the successful Respondent(s).
6.7  STAGE SIX: Final Contract Award

Q

include aspects such as Supplier Development,he B-BBEE Improvement Plan, price and delivery. Thereafter the

Transnet will negotiate the final terms and co pntract with the successful Respondent(s). This may

final contract will be awarded to the succe§sful ReSpondent(s).

&
%

-~
S
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint in respect

of RFPs exceeding R5million [five million S.A. Rand] in value. Should a Respondent have any material
concern regarding an RFP process which meets this threshold, a complaint may be lodged with the
Ombudsman for further investigation. The Ombudsman reserves the right to refer the complaint to

an external service provider for investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms of Reference OF the

Ombudsman which are available for review at Transnet’s website www.transnet.get.

An official complaint form may be downloaded from this website and submitt ,\together with any
supporting documentation, within the prescribed period, to procurement.o transnet.net.

deed with the Chief
nit.

. If a complaint is made in bad
Excluded Bidders.

For transactions below the abovementioned threshold, a complaint

Procurement Officer of the relevant Transnet Operating Division/

Respondents are to note that a complaint must be made in go

faith, Transnet reserves the right to place such a Bidder dp its L

&
S
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods

Of East London on a Once-Off Basis

Version May 2016
RFP Number: WRAC_CBB_21222
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Returnable document

RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE

AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS
CLOSING VENUE: TRANSNET FREIGHT RAIL ACQUISITION COUNCIL

INYANDA HOUSE 1, 21 WELLINGTON ROAD, PARKTOWN, JOHANNISBURG, 2001
CLOSING DATE: 09 JUNE 2016
VALIDITY PERIOD: 90 (NINETY) BUSINESS DAYS

Section 3: PRICING AND DELIVERY SCHEDULE \\

Respondents are required to complete the table below: *
TOTAL PRICE OF
A etre ITEM

[ZAR]

Description of Item
I:‘e‘;n Quantity

1 48 kg (kilogram) Second Hand Rails at Port of 7 500
East London (metres)

Notes to Pricing:
a) All Prices must be quotedfin Sout{™&frican Rand, exclusive of VAT

b) To facilitate like-for

e co son bidders must submit pricing strictly in accordance with

this pricing sche not utilise a different format. Deviation from this pricing schedule

eing declared non responsive.

c) e ted on a delivered basis to Port of East London.
d) Peas%at should you have offered a discounted price(s), Transnet will only consider
suc discount(s) in the final evaluation stage if offered on an unconditional basis.
e) € a Respondent’s price(s) includes imported content, the rate of exchange to be used
ust be the currency’s rate published by the South African Reserve Bank 7 [seven] calendar
S days prior to the closing date of this RFP:
~ Currency rate of exchange utilised:
f) Manufacturing and delivery lead time calculated from date of receipt of purchase order:
weeks.
g) Respondents, if awarded the contract, are required to indicate that their prices quoted would
be kept firm and fixed for the contract duration. [Not to be confused with bid validity period
Section 1, clause 1]
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

YES

1 DISCLOSURE OF PRICES TENDERED
1.1  Respondents must indicate below whether Transnet may disclose their tendered prices and
conditions to other Respondents:
YES NO \\
2 RETURN OF SURPLUS GOODS V
Respondents are required to indicate whether they have a return Qoli®gin e (if so attach a copy):
YES NO
Respondents are required to indicate a reasonable tj %uring which Transnet may return any
surplus goods: Q
3 MANUFACTURERS
The Respondents must state hereuRger the actual manufacturer(s) of the Goods tendered for:
3.1
NAME BUSINESS ADDRESS
W
3.2 anufacturer(s):
RFP ITEM NO. NAME BUSINESS ADDRESS
-~
4 INSPECTION DETAILS
The Respondents must state the actual name(s) and address/addresses of the suppliers of the Goods for
inspection purposes only:
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

4.1 Local Manufacturer(s)

RFP ITEM NO. NAME BUSINESS ADDRESS

4.2  Foreign Manufacturer(s):

RFP ITEM NO. NAME BU‘NESS ADDRESS

4.3  Pre-Award Inspection of Goods

Transnet Freight Rail hereby would like to indi%e suppliers that there will be a Pre-Award
Mandatory Site and Products Inspect orde®to ascertain the quality of the second-hand
rails to ensure that they comply with tandard Second Hand Rail Specifications.

The cost for all logistical arrang nt nsnet Inspection Team to the Site where the Goods

are located will be borne by Tragsnet. grhe suppliers are hereby requested to provide the exact

details of the storage adWress of the qualifying goods, as specified in paragraph 3.1 above,

as follows;

NAME BUSINESS ADDRESS

RFP ITEM N

S

5 IMPORTED CONTENT

The Respondents must state hereunder the value and percentage of the imported content as well as the

country of origin in respect of each item tendered for:

RFP ITEM NO / DESCRIPTION. VALUE % COST COUNTRY OF ORIGIN
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

Note: Where more than one country is applicable to one item, the Respondents must furnish this information

separately.

6 EXCHANGE AND REMITTANCE

The attention of the Respondents is directed to clause 16 [Exchange and Remittance] of the General Bid
Conditions. If Transnet is requested by the Respondent to effect payment n‘ seas direct to the
Respondent’s principal or supplier, which is not a registered South African C y please complete the
details below, using the rate of exchange published by the South African Reserve 7 [seven] calendar
days before the closing date of this RFP: w

6.1  ZAR 1.00 [South African currency] being equal to foreign currency]

6.2 % in relation to tendered price(s) to be remitted by Transnet

6.3 [Name of countryNp which payment is to be made]

6.4  Beneficiary details:

Name [Account holder]

Bank /[Name and branch code]
Swift code

Country

6.5 [Applicable base date of Exchange Rate used]

Respondents are advisef thgt shO®d a contract be awarded for deliveries on an “as and when required”
basis, any future r n 0 overseas principals/suppliers, as instructed above, will be based on the
excRgng

currency rate lated to the contractual price of the Goods at that time.

Responde uld note that Transnet would prefer to receive fixed price offers expressed in South African

7 Q REDIT AGENCY SUPPORTED FINANCE
In order to finance its payment obligations under a future contract where foreign transactions are involved,
Transnet may consider raising debt financing [an ECA Facility] from one or more banks or financial
institutions, with the benefit of export credit agency [ECA] credit support to be provided by an ECA.
Under such circumstances the successful Respondent will agree to undertake:
a) to provide [and/or cause the Parent/OEM to provide, as applicable] to Transnet and the banks and
financial institutions that may participate in the ECA Facility all such assistance as an importer of
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

Goods and/or Services, which are eligible for ECA credit supported finance by an ECA, is generally
required to provide for the purposes of obtaining ECA support;

b) not to do or [as Supplier of the relevant eligible Goods or services] omit to do anything, which may
adversely affect Transnet's prospects of qualifying for or, once obtained, maintaining ECA credit

support by an ECA in respect of an ECA Facility.

All cost, expenses, charges and liabilities incurred by Transnet in establishing an ECA Facility with credit

8 NATIONAL RAILWAY SAFETY REGULATOR ACT
In compliance with the National Railway Safety Regulator Act, 16 of 2002‘£he succe®gful Respondent [the

support from an Export Credit Agency, may be for the account of Transnet.

Supplier] shall ensure that the Goods to be supplied to Transnet, un s and conditions of a

contract between the parties, comply fully with the specifications as paragraph 3.1 of this RFP,
@ applicable]. Permission for the
ath#nitially and during the course of a

e proposed subcontractor to comply with the

and shall also adhere to railway safety requirements and/or reg
engagement of a subcontractor by the Supplier, as appligable,

contract, shall be subject to a review of the capabili
specified railway safety requirements and/or reg @ . Theé®Supplier and/or its subcontractor shall grant

Transnet access, during the term of the copfa® review any safety-related activities, including the

coordination of such activities across all

Accepted:

NO

9 TOTAL COST OF O IP AND CONTINUOUS IMPROVEMENT INITIATIVES

9.1 Respondent®sh ate whether they would be committed, for the duration of any contract which
may ed” through this RFP process, to participate with Transnet in its continuous
imp ent initiatives to reduce the total cost of ownership [TCO], which will reduce the overall

@- of sportation services and related logistics provided by Transnet’s operating divisions within

Sth Africa to the ultimate benefit of all end-users.

Accepted:

YES NO

If “yes”, please specify details in paragraph 14.2 below.

9.2  Respondents must briefly describe their commitment to TCO and continuous improvement initiatives
and give examples of specific areas and strategies where cost reduction initiatives can be introduced.
Specific areas and proposed potential savings percentages should be included. Additional information

can be appended to the Respondent’s Proposal if there is insufficient space available below.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

10 RISK

Respondents must elaborate on the control measures put in place by their entity, wh@ would mitigate the

risk to Transnet pertaining to potential non-performance by a Supplier, in relatio

10.1 Quality and specification of Goods delivered:

10.2 Continuity of supply:

10.3

10.4

jde a minimum of 3 (three) reference letters of previous and/or existing customers.

FINANCIAL STABILITY

Respondents are required to submit their latest audited financial statements for the past 2 years with their

Proposal in order to enable Transnet to establish financial stability.

SIGNED at on this day of 20___

SIGNATURE OF WITNESSES ADDRESS OF WITNESSES

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

Name

2
Name

SIGNATURE OF RESPONDENT’S AUTHORISED REPRESENTATIVE: ‘
NAME: \

DESIGNATION:

&
S
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

Section 4: PROPOSAL FORM AND LIST OF RETURNABLE DOCUMENTS

I/We

[name  of  entity, company, close  corporation  or  partnership] o\ [full  address]

carrying on business trading/operating as

represented by

in my capacity as

being duly authorised thereto by a Resolution of the Board of Dire&ors or ers or Certificate of Partners, dated

to enter into, sign execute and comp

documents relating to this proposal and any

subsequent Agreement. The following list of persons reby authorised to negotiate on behalf of the

abovementioned entity, should Transnet decide to st Tender Negotiations with shortlisted bidder(s).

FULL NAME(S) CHPACI SIGNATURE

<
<

I/We hereby offer to supply the abovementioned Goods at the prices quoted in the schedule of prices in accordance

with the terms set forth in the documents listed in the accompanying schedule of RFP documents.

I/We agree to be bound by those conditions in Transnet's:
O] Terms and Conditions of Contract - Goods;
(i) General Bid Conditions — Goods; and

(iii)  any other standard or special conditions mentioned and/or embodied in this Request for Proposal.

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

I/We accept that unless Transnet should otherwise decide and so inform me/us in the letter of award/intent, this
Proposal [and, if any, its covering letter and any subsequent exchange of correspondence], together with

Transnet’s acceptance thereof shall constitute a binding contract between Transnet and me/us.

Should Transnet decide that a formal contract should be signed and so inform me/us in a letter of intent [the
Letter of Intent], this Proposal [and, if any, its covering letter and any subsequent exchange of correspondence]
together with Transnet’s Letter of Intent, shall constitute a binding contract between Transnet and me/us until the

formal contract is signed.

I/We further agree that if, after I/we have been notified of the acceptance of my/our P &sal, I/we fail to enter

into a formal contract if called upon to do so, or fail to commence the supply o within 6 [six] weeks

thereafter, Transnet may, without prejudice to any other legal remedy which it We over from me/us any
V

expense to which it may have been put in calling for Proposals afresh and/ cept any less favourable

Proposal.

I/We accept that any contract resulting from this offer will be forg@ peri (ninety) business days only.
Furthermore, I/we agree to a penalty clause/s to be negotj wltJT ransnet, which will allow Transnet to invoke
a penalty against us for non-compliance with material te his RFP including the delayed delivery of the Goods

(=

nts.. In addition, I/we agree that non-compliance

due to non-performance by ourselves, failure to meg @
with any of the material terms of this RFP, incjfiding ™
contract and provide Transnet with cause for ¢ |l3i#on.

ADDRESS FOR NOTICES

mentioned above, will constitute a material breach of

The law of the Republic of S i all govern any contract created by the acceptance of this RFP. The

I

domicilium citandi et execi I J# a place in the Republic of South Africa to be specified by the Respondent

hereunder, at which all le ents may be served on the Respondent who shall agree to submit to the
jurisdiction of the

name of their ed gepresentative in the Republic of South Africa who has the power of attorney to sign any

png to such contract.

indicate the details of its domicilium citandi et executandi hereunder:

Name of Entity:
Facsimile:
Address:
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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NOTIFICATION OF AWARD OF RFP

As soon as possible after approval to award the contract(s), the successful Respondent [the Supplier] will be
informed of the acceptance of its Proposal. Unsuccessful Respondents will be advised in writing of the name of
the successful Supplier and the reason as to why their Proposals have been unsuccessf‘&for example, in the
category of price, delivery period, quality, B-BBEE status or for any other reason.

VALIDITY PERIOD y
Transnet requires a validity period of 90 [ninety] Business Days [from closi inst this RFP.

NAME(S) AND ADDRESS / ADDRESSES OF DIRECTOR(S) OR @ S)
The Respondent must disclose hereunder the full name(s) and &ldress(s) of the director(s) or members of the

company or close corporation [C.C.] on whose behalf the S itted.

O] Registration number of company / C.C.

(i) Registered name of company / C.C.

(i) Full name(s) of director/member( ddress/Addresses ID Number(s)

RETURNABLE DOCUME

All Sections, as ingicajed i e footer of each page, must be signed, stamped and dated by the Respondent.

rnable means all the documents, Sections and Annexures, as listed in the tables below.
Returnable Documents
&,

& Fail to provide all mandatory Returnable Documents at the closing date and time of this

Retu
a)

tender will result in a Respondent’s disqualification. Bidders are therefore urged to ensure that

all these documents are returned with their Proposals.

Please confirm submission of the mandatory Returnable Documents detailed below by so indicating [Yes or

No] in the table below:

Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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MANDATORY RETURNABLE DOCUMENTS

SUBMITTED

[Yes/No]

SECTION 3 : Pricing and Delivery Schedule

ANNEXURE A : Technical Evaluation Questionnaire

ANNEXURE B : Clause by Clause Compliance to Specifications

SECTION 7 : Certificate of attendance of compulsory RFP Briefing

\!

b) Essential Returnable Documents

Proposals the following essential Returnable Documents as detailed DX

In addition to the requirements of section (a) above, Respondents are furWre to submit with their
D

Failure to provide all essential Returnable Documg

disqualification at Transnet’s sole discretion. Bidders a

Please confirm submission of these essential Returdg

below:

ESSENTIAL RETURNABLE DOWRUJMEIYTS & SCHEDULES SUBMITTED
[Yes or No]
SECTION 4 : Proposal Form Returnable documents
- Valid and ori certified copy, of your entity’s B-BBEE Accreditation
Certificationgs quirements stipulated in the B-BBEE Claims Form Section 7.
e these required documents at the closing date and time of the
automatic score of zero being allocated for preference
Joint Ventures, a copy of the Joint Venture Agreement or written
ajgln of the intention to enter into a Joint Venture Agreement
inancial Statements signed by your Accounting Officer or latest Audited
inancial Statements plus 2 previous years
| and valid Tax Clearance Certificate [Consortia / Joint Ventures must submit a separate
Tax Clearance Certificate for each party]
SECTION 5 : RFP Declaration and Breach of Law Form
SECTION 7 : B-BBEE Preference Claim Form
COID registration document
Safe working Procedure/manuals
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port REP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222




TRANSNETI

delivering freight reliobly

Page 31 of 102
Returnable document

Trained first aider

Trained SHE representative

Machine operator’s certificates and appointments

CONTINUED VALIDITY OF RETURNABLE DOCUMENTS
The successful Respondent will be required to ensure the validity of all returnable documenpts, including but not

limited to its Tax Clearance Certificate and valid B-BBEE Verification Certificate, for the ion of any contract

emanating from this RFP. Should the Respondent be awarded the contract [the Agr nt] and fail to present

rights and remedies that it may have in terms of the eventual Agreement, to te

Transnet with such renewals as and when they become due, Transnet shall be qgtitled, inddition to any other
Vh Agreement forthwith

without any liability and without prejudice to any claims which Tran y e for damages against the
Respondent.

By signing this certificate the Respondent is ¢ ad to” acknowledge that he/she has made

himself/herself thoroughly familiar with, ang ith all the conditions governing this RFP,
including those contained in any printed fi o form part hereof, including but not limited to
the documents stated below and Transn@§t SOQ Ltd will recognise no claim for relief based on an
allegation that the Respondent ovellooked any such condition or failed properly to take it into

account for the purpose of calcula dered prices or otherwise.

Bidders furthermore agree nsnet”SOC Ltd shall recognise no claim from them for relief based on an

allegation that they have

0]

k y RFP/contract condition or failed to take it into account for the purpose of

calculating their offe iC§s omOtherwise.

The bidder understands that his/her Bid will be disqualified if the Certificate of Acquaintance with RFP documents

included in the RFP as a returnable document, is found not to be true and complete in every respect.

1 General Bid Conditions*
2 Terms and Conditions of Contract for the supply of Goods to Transnet*
3 Supplier Integrity Pact*
4 Non-disclosure Agreement*
Respondent’s Signature Date & Company Stamp
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222
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Returnable document

5 Vendor Application Form* and all supporting documents (first time vendors only)

Alternatively, for all existing vendors, please provide vendor number(s) here:

Transnet Operating Division | Unique Vendor Number Yes / No

Transnet Group

TFR, etc.

\

In the Yes/No column above, please confirm that all the information e.g. comp@ny address and contact

details, banking details etc. are still correct as at the time of allocation of the vel number(s).

*(available on Transnet’s website or upon request)

SIGNED at on this day o 20

SIGNATURE OF WITNESSES QAD
1 O
Name < ’

2

Name

SS OF WITNESSES

SIGNATURE OF RESPON ORISED REPRESENTATIVE:

Respondent’s Signature Date & Company Stamp

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port RFP for Goods
Of East London on a Once-Off Basis Version May 2016
RFP Number: WRAC_CBB_21222
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RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

Section 5: RFP DECLARATION AND BREACH OF LAW FORM

NAME OF ENTITY:

We

do hereby certify that:

Transnet has supplied and we have received appropriate responses‘o any/all questions [as

applicable] which were submitted by ourselves for RFP Clarification 0Ses;

we have received all information we deemed necessary for,the com@gtion of this Request for

Proposal [RFP]; V

we have been provided with sufficient access to thg

all relevant information relevant to the Services a

act verification or any related adjustment to pricing,
ions based on any incorrect assumptions made by the

at no stage have we ceive itional information relating to the subject matter of this RFP from

Transnet sources than information formally received from the designated Transnet

contact(s)

we a % sofar as our entity is concerned, that the processes and procedures adopted
Qet issuing this RFP and the requirements requested from Bidders in responding to this
ha

been conducted in a fair and transparent manner; and

0 d in the RFP documents;

@%more, we declare that a family, business and/or social relationship exists / does not
e

xist [delete as applicable] between an owner / member / director / partner / shareholder of

\\ our entity and an employee or board member of the Transnet Group including any person who
may be involved in the evaluation and/or adjudication of this Bid.
7. In addition, we declare that an owner / member / director / partner / shareholder of our entity is
/ is not [delete as applicable] an employee or board member of the Transnet Group.
8. If such a relationship as indicated in paragraph 5 and/or 6 exists, the Respondent is to complete
the following section:
FULL NAME OF OWNER/MEMBER/DIRECTOR/
Respondent’s Signature Date & Company Stamp
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PARTNER/SHAREHOLDER: ADDRESS:

Indicate nature of relationship with Transnet:

[Failure to furnish complete and accurate information in this regard will lea \J\the disqualification of a

response and may preclude a Respondent from doing future business witfgpTr&snet]

v any relationship between

9. We declare, to the extent that we are aware or be
ourselves and Transnet [other than any existing ropriate business relationship with
Transnet] which could unfairly advantage our ent p forthcoming adjudication process, we
shall notify Transnet immediately in writing & such stances.

10. We accept that any dispute pertaining
and will be subject to the Terms
first be exhausted before ju

11. We further accept that Tr,
based on the recopyme§dations of the Ombudsman without having to follow a formal court process
to have such

BREAC

1

f a serious breach of law, including but not limited to a breach of the Competition Act, 89

2. %r eby certify that J/we (the bidding entity and/or any of its directors, members or
@ have/have not been [delete as applicable] found guilty during the preceding 5 [five]
ar,

% 1998, by a court of law, tribunal or other administrative body. The type of breach that the
Respondent is required to disclose excludes relatively minor offences or misdemeanours, e.g.

&
~ traffic offences. This includes the imposition of an administrative fine or penalty.
Where found guilty of such a serious breach, please disclose:
NATURE OF BREACH:
DATE OF BREACH:
Respondent’s Signature Date & Company Stamp
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Furthermore, I/we acknowledge that Transnet SOC Ltd reserves the right to exclude any

Respondent from the bidding process, should that person or entity have been found guilty of a

serious breach of law, tribunal or regulatory obligation.

SIGNED at on this day of 20_
For and on behalf of AS WITNESS:
duly authorised hereto *
Name: Name:
Position: Position:
Signature: Signature: O
Date: Registrati of Company/CC
Place: Regi Name of Company/CC
Ny

Respondent’s Signature

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port

Of East London on a Once-Off Basis
RFP Number: WRAC_CBB_21222

Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

Section 6: RFP CLARIFICATION REQUEST FORM

RFP No: WRAC_CBB_21222
RFP deadline for questions / RFP Clarifications: Before 12:00 on 03 June 2016

\!

TO: Transnet SOC Ltd

ATTENTION: Boitumelo Manyakalle V
EMAIL [Boitumelo.manyakalle@transnet.net]

DATE:

FROM:

R ES)'FOR RFP CLARIFICATION

&
S
Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

Section 7: B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

1. INTRODUCTION \\

1.1  Atotal of 10 (ten) preference points shall be awarded for B-BBEE Stat® Level of Contribution.
1.2 Failure on the part of a Bidder to fill in and/or to sign this foWb it a B-BBEE Verification

Certificate from a Verification Agency accredited by rican Accreditation System
[SANAS] or a Registered Auditor approved by the

[IRBA] or an Accounting Officer as contemplated i

n Regulatory Board of Auditors
dke Corporation Act [CCA] together with
the bid will be interpreted to mean that prefeffence pd for B-BBEE Status Level of Contribution

are not claimed.
1.3 Transnet reserves the right to require dder, either before a Bid is adjudicated or at any time

subsequently, to substantiate a @ I® regard to preferences, in any manner required by

Transnet.

2. GENERAL DEFINITIONS

2.1 “all applicab lude value-added tax, pay as you earn, income tax, unemployment

ions and skills development levies;

2.2 road-based black economic empowerment as defined in section 1 of the Broad-

E€Onomic Empowerment Act;

2.3 BEE status of contributor” means the B-BBEE status received by a measured entity based

on verall performance using the relevant scorecard contained in the Codes of Good Practice on
Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black Economic

\\ Empowerment Act;

2.4  “Bid"” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional

discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
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their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a

contract;
2.8  “contract” means the agreement that results from the acceptance of a bid by Transnet;

2.9 “EME"” means any enterprise with an annual total revenue of R5 [five] million or less as per the
2007 version of the B-BBEE Codes of Good Practice and means any enterprise with an annual total
revenue of R10 [ten] million or less as per the Revised Codes of Good Practice issued on 11 October
2013 in terms of Government Gazette No. 36928;

2.10 “firm price” means the price that is only subject to adjustments in ‘&)rdance with the actual

increase or decrease resulting from the change, imposition, or abolitiorflof customs and excise duty
and any other duty, levy, or tax, which, in terms of the law or regulation, Wybinding on the contractor
and demonstrably has an influence on the price of any s Mhe rendering costs of any

service, for the execution of the contract;

2.11 “functionality” means the measurement accordin &et®rmined norms, as set out in the bid
documents, of a service or commodity thatgs de 0 be practical and useful, working or

operating, taking into account, among ot tors, the quality, reliability, viability and durability

2.12

2.13

2.14 “QSE” means any entegprise W annual total revenue between R5 [five] million and R35 [thirty
five] million as per t version of the B-BBEE Codes of Good Practice and means any enterprise
with an annual of between R10 [ten] million and R50 [fifty] million as per the Revised
Codes of cticessued on 11 October 2013 in terms of Government Gazette No. 36928

2.15 “rand @l s the total estimated value of a contract in South African currency, calculated

of ¥id invitations, and includes all applicable taxes and excise duties;
2.16 tract” means the primary contractor’s assigning or leasing or making out work to, or
ing another person to support such primary contractor in the execution of part of a project

in terms of the contract;

\\ 7 “total revenue” bears the same meaning assigned to this expression in the Codes of Good Practice
on Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black
Empowerment Act and promulgated in the Government Gazette on 9 February 2007;

2.18 ™“trust” means the arrangement through which the property of one person is made over or
bequeathed to a trustee to administer such property for the benefit of another person; and
2.19 ™“trustee” means any person, including the founder of a trust, to whom property is bequeathed in
order for such property to be administered for the benefit of another person.
Respondent’s Signature Date & Company Stamp
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3. ADJUDICATION USING A POINT SYSTEM

3.1  The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated
in Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award to
another bidder.

3.2  Preference points shall be calculated after prices have been brought to a comparative basis taking
into account all factors of non-firm prices and all unconditional discounts.

3.3  Points scored will be rounded off to 2 [two] decimal places.

3.4 Inthe event of equal points scored, the Bid will be awarded to the Bidd ‘%ring the highest number
of preference points for B-BBEE.

3.5 However, when functionality is part of the evaluation processgqgnd two ® more Bids have scored
equal points including equal preference points for B-BBEE _the %y | Bid will be the one scoring
the highest score for functionality.

3.6  Should two or more Bids be equal in all respect, thelg hall be decided by the drawing of lots.

4. POINTS AWARDED FOR B-BBEE STATUS LE\%:ONTRIBUTION
4.1  In terms of the Preferential Procureme ulations, 2011, preference points shall be awarded to
a Bidder for attaining the B-BBE @- of contribution in accordance with the table below:
B-BBEE Status Level,of CoNgibuyor Number of Points
[Maximum 10]
1 10
2 9
8
4 5
5 4
6 3
7 2
> 8 1
Non-compliant contributor 0

4.2  Bidders who qualify as EMEs in terms of the 2007 version of the Codes of Good Practice must submit
a certificate issued by an Accounting Officer as contemplated in the CCA or a Verification Agency
accredited by SANAS or a Registered Auditor. Registered auditors do not need to meet the
prerequisite for IRBA’s approval for the purpose of conducting verification and issuing EME’s with
B-BBEE Status Level Certificates.

4.3  Bidders who qualify as EMEs in terms of the Revised Codes of Good Practice issued on 11 October
Respondent’s Signature Date & Company Stamp
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2013 in terms of Government Gazette No. 36928 are only required to obtain a sworn affidavit on an
annual basis confirming that the entity has an Annual Total Revenue of R10 million or less and the
entity’s Level of Black ownership.

4.4  In terms of the 2007 version of the Codes of Good Practice, Bidders other than EMEs must submit
their original and valid B-BBEE status level verification certificate or a certified copy thereof,
substantiating their B-BBEE rating issued by a Registered Auditor approved by IRBA or a Verification
Agency accredited by SANAS.

4.5  The Department of Trade and Industry recently revised the Codes of G Practice on 11 October

2013 [Government Gazette No. 36928]. The Revised Codes will ;)\a
Empowerment Codes of Good Practice issued on 9 February 2007. vised Codes provide for a
Wompanies may elect to be
t odes. Companies which are

f those Sector Codes.

ce the Black Economic

transitional period ending 30 f 2015. During the transition
measured in terms of the Revised Codes or the 2007 vegai

governed by Sector-specific Codes will be measured
. Ne d

also continue to accept B-BBEE certificates issudll in terms of the 2007 version of the Codes provided

4.6  As such, Transnet will accept B-BBEE certificates iss ed on the Revised Codes. Transnet will

it was issued before 1 May 2015. Thery g snet will only accept B-BBEE certificates issued

based on the Revised Codes.

4.7  In terms of the Revised Code
the elements of B-BBEE for es of measurement. QSEs that are at least 51% or 100%
Black owned are only ggquireCs®btain a sworn affidavit on an annual basis confirming that the

entity has an Annu evenue of R50 million or less and the entity’s Level of Black ownership.

Large enterprjgls ubmit their original and valid B-BBEE status level verification certificate or

a certifiedgo erepf, substantiating their B-BBEE rating issued by a Registered Auditor approved

r MY/ erMCation Agency accredited by SANAS.
4.8 softium or joint venture will qualify for points for its B-BBEE status level as a legal entity,
ded that the entity submits its B-BBEE status level certificate.

A

unincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if

, consortium or joint venture will qualify for points for their B-BBEE status level as an

\\ they were a group structure and that such a consolidated B-BBEE scorecard is prepared for every
separate bid.

4.10 Tertiary institutions and public entities will be required to submit their B-BBEE status level certificates
in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.

4.11 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of the
contract to any other enterprise that does not qualify for at least the same number of points that
such a Bidder qualifies for, unless the intended subcontractor is an EME that has the capability and

ability to execute the subcontract.

Respondent’s Signature Date & Company Stamp
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A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value of the contract to any other enterprise that does not have an equal or higher B-BBEE status
level than the person concerned, unless the contract is subcontracted to an EME that has the
capability and ability to execute the subcontract.

Bidders are to note that in terms of paragraph 2.6 of Statement 000 of the Revised Codes of Good
Practice issued on 11 October 2013 in terms of Government Gazette No. 36928, any representation
made by an entity about its B-BBEE compliance must be supported by suitable evidence or
documentation. As such, Transnet reserves the right to request such ev%ence or documentation

from Bidders in order to verify any B-BBEE recognition claimed. \
B-BBEE STATUS AND SUBCONTRACTING \

5.1 Bidders who claim points in respect of B-BBE Vel of Contribution must
complete the following:
B-BBEE Status Level of Contributor = [maximum of 10 points]
Note: Points claimed in respect of this paragrap@ 5.1 must be in accordance with the table reflected
in paragraph 4.1 above and must be ntia® by means of a B-BBEE certificate issued by a
Verification Agency accredited by r a Registered Auditor approved by IRBA or a sworn
affidavit in the case of an EME Qr
5.2 Subcontracting: C
Will any portion of t act be subcontracted? YES/NO [delete which is not applicable]
If YES, indi
O] h entage of the contract will be subcontracted? %
ii Th mMe Of the SUDCONTIACTON ......ooieieceece e e e
he B-BBEE status level of the subcontractor L
@i Is the subcontractor an EME? YES/NO
eclaration with regard to Company/Firm
(i) Name of Company/FirM.........ccoooiiiiiiiieeee e et
(i) VAT registration NUMDET...........cooiiiiiiieere e
(i) Company registration NUMDEN...........cccoiveiiiii i
(iv) Type of Company / Firm [TICK APPLICABLE BOX]
[IPartnership/Joint Venture/Consortium
[IOne person business/sole propriety
[IClose Corporations
Respondent’s Signature Date & Company Stamp
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[OCompany (Pty) Ltd

(v)  Describe Principal Business Activities

(vi) Company Classification [TICK APPLICABLE BOX]

OManufacturer \\

CISupplier
[IProfessional Service Provider
[IOther Service Providers, e.g. Transporter, etc. EV

(vii) Total number of years the company/firm has

BID DECLARATION O

I/we, the undersigned, who warrants that he/she i authorised to do so on behalf of the company/firm,

certify that points claimed, based on the B-BBR us leMel of contribution indicated in paragraph 4 above,

(i) The information furnj and correct.
(ii) In the event of @ contractl being awarded as a result of points claimed as shown in

bove, ontractor may be required to furnish documentary proof to the

satisfacti ansnet that the claims are correct.
status level of contribution has been claimed or obtained on a fraudulent
or gny of the conditions of contract have not been fulfilled, Transnet may, in

aQylitio™ to any other remedy it may have:
a)" disqualify the person from the bidding process;

% (b) recover costs, losses or damages it has incurred or suffered as a result of that
% person’s conduct;

(c) cancel the contract and claim any damages which it has suffered as a result of

\\ having to make less favourable arrangements due to such cancellation;

(d) restrict the Bidder or contractor, its shareholders and directors, and/or associated
entities, or only the shareholders and directors who acted in a fraudulent manner,
from obtaining business from Transnet for a period not exceeding 10 years, after
the audi alteram partem [hear the other side] rule has been applied; and/or

(e) forward the matter for criminal prosecution.
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WITNESSES:
1 e
SIGNATURE OF BIDDER
2.
DATE: .
COMPANY NAME: ... oottt sttt et esb e e e sae e s ab e et b e et e e sabeesbeesaneeennns
ADDRESS ...ttt e \ ‘ ......................
&
S
Respondent’s Signature Date & Company Stamp
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RFP FOR THE AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

Section 8: CERTIFICATE OF ATTENDANCE OF COMPULSORY RFP BRIEFING

\!

It is hereby certified that — V

Representative(s) of [name of entity]

oposed Goods to be supplied in terms of this RFP on

attended the RFP briefing in respe
20

y N
@

TRANSNETS R E TATIVE RESPONDENT'S REPRESENTATIVE
DATE
g, EMAIL
S
Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

ANNEXURE A: TECHNICAL EVALUATION QUESTIONNAIRE

TECHNICAL SCORING SCALE
Quality Criteria Sub-criteria
1. Delivery Period The delivery period after the avgrd of busthess and receipt of a
purchase order
2. Delivery Arrangement The delivery arrange be site location
TECHNICAL QUESTIONNAIRE
Indicate the delivery period
No 1 Ite after the award of business
and receipt of a purchase
order in weeks
Delivery Period efY¥period after the award of
b ss and receipt of purchase order
Indicate the delivery
No 2 Item arrangements at the location
of the site in days
D rraNgements Delivery arrangements at the location of
the site
~
S

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of

East London on a Once-Off Basis
RFP Number: WRAC_CBB_21222

RFP for Goods
Version May 2016
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RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

ANNEXURE B: CLAUSE BY CLAUSE COMPLIANCE TO SPECIFICATIONS

The compliance response is to contain ONLY the following statements, “Comply” and “Do n‘t comply”.

Where “Do not comply” is applied, remarks as to the reason for the deviation from the riguirement are required.

NB: This Annexure should be read and completed in conjunction with Section ecifications (page 13) on the
RFP Document.

Clause Compliance Response Reagon fo iation

3.1.1 page 13

3.1.2 page 13

3.1.3 page 13

3.1.4 page 13

3.1.5 page 13

3.1.6 page 13

3.1.8 page 13

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of
East London on a Once-Off Basis
RFP Number: WRAC_CBB_21222

RFP for Goods
Version May 2016



TRANSNEIN

Page 47 of 102
Returnable document

g freight retiably

RFP FOR THE SUPPLY AND DELIVERY OF
SECOND-HAND RAILS FOR RAIL NETWORK UPGRADE
AT THE PORT OF EAST LONDON ON A ONCE OFF BASIS

ANNEXURE C: HEALTH AND SAFETY REQUIREMENTS

SUBMISSION OF HEALTH AND SAFETY REQUIREMENTS

A

No 1

Item

v

Submi Yes or No]

COID Registration
document

Submission of the COID Registration
Documents

No 2

Item

\%

ubmitted [Yes or No]

Safe working
procedure/Manual

Submission of a Safe Worki
Procedure/Manual

No 3

Item

Submitted [Yes or No]

Trained First Aider

Proof of Train
Aider

of e Company First

No 4

Trained SHE
representative

(=g

Submitted [Yes or No]

of Training of the Company SHE
presentative

Item

Submitted [Yes or No]

Certified copies of the Machine
Operator’s Certificates and Appointments

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of

East London on a Once-Off Basis
RFP Number: WRAC_CBB_21222
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Version May 2016
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ANNEXURE D — GENERAL BID CONDITIONS — GOODS [March 2015]

&
S
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. DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requires otherwise:

o Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

o Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;

o Business Day shall mean any day other than a Saturday, Sunday or public holiday;

o Goods shall mean the goods required by Transnet as specified in its Bid Document;

o Respondent(s) shall mean a respondent/bidder to a Bid Document; \\

o RFP shall mean Request for Proposal;

o RFQ shall mean Request for Quotation;

o RFXshall mean RFP or RFQ, as the case may be; V

o Supplier shall mean the successful Respondent;

o Tax Invoice shall mean the document as reqyired ion 20 of the Value-Added Tax Act, 89
of 1991, as may be amended from time to i

o Transnet shall mean Transnet SOC L e ate ®wned Company; and

o VAT shall mean Value-Added Ta “ of the Value-Added Tax Act, 89 of 1991, as may be

amended from time to time.

o GENERAL

All Bid Documents and sub contracts and orders shall be subject to the following general conditions
as laid down by Trap#he e to be strictly adhered to by any Respondent to this RFX.

. SUBMITTIN % CUMENTS
o o shall hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet

ter,than the closing date and time specified in accordance with the directions issued in the Bid
Doc®nents. Late Bids will not be considered.

o ids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
>

Documents with the Bid number and subject marked on the front of the envelope.

o The Respondent’s return address must be stated on the reverse side of the sealed envelope.

. USE OF BID FORMS

o  Where special forms and/or formats are issued by Transnet for the submission of Bids, Respondents
are required to submit their Bids by completion of the appropriate sections on such official forms
and/or formats and not in other forms and/or formats or documents bearing their own terms and

conditions of contract. Non-compliance with this condition may result in the rejection of a Bid.

o Respondents must note that the original Bid forms and/or formats must be completed for submission

and not a reprocessed copy or other format thereof.
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o Only if insufficient space has been allocated to a particular response may a Respondent submit
additional information under separate cover using the Company’s letterhead. This must be duly
cross-referenced in the RFX.

. BID FEES

o A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing the Bid Document.

o  Where necessary, only Respondents that have paid the Bid fee and provided proof of payment when

. VALIDITY PERIOD
o The Respondents must hold their Bid valid for acceptance *@1 at any time within the

submitting their proposal will be considered.

requested validity period after the closing date of the bid.

o Respondents may be requested to extend their validi a specified additional period. In

such instances, Respondents will not be allowed to
able to demonstrate that the proposed chandg/s is a
Transnet’s extension of the validity perio

S

isit or briefing session where it is necessary to view the

ANy aspect of their Bid, unless they are

®direct and unavoidable consequence of

. SITE VISITS / BRIEFING SESSIONS

Respondents may be requested to

site in order to prepare their Bids,\@r whaye Transnet deems it necessary to provide Respondents with

further information to allow m to complete their Bids properly. Where such visits or sessions are

indicated as compulsory,i Document, Respondents are obliged to attend these meetings as failure

to do so will result i alification.

. CLARIFICATIYNN W EFORE THE CLOSING DATE
Should ghari i be required on any aspect of the Bid before the closing date, the Respondent must
Qquy

direct ies to the contact person listed in the RFX Document in the stipulated manner.
o UNICATION AFTER THE CLOSING DATE
\\ er the closing date of a Bid (i.e. during the evaluation period) the Respondent may only communicate

with the Chairperson or the Secretary of the relevant Acquisition Council.

. UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, may be disqualified.
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. POST TENDER NEGOTIATIONS

Transnet reserves the right to conduct post tender negotiations with the preferred bidder or a shortlist of
preferred bidders. Should Transnet decide to conduct post tender negotiations, bidders will be requested
to provide their best and final offers to Transnet based on such negotiations. A final evaluation will be
conducted in terms of 80/20 or 90/10 (whichever is applicable) and the contract will be negotiated and

awarded to the successful bidder(s).

. RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to

N

submit mandatory returnable schedules / documents will result in disqualific Y Failure to submit other

schedules / documents may result in disqualification.

. DEFAULTS BY RESPONDENTS
If the Respondent, after it has been notified of the acceptanceo ils to:

o enter into a formal contract when called upon to do w such period as Transnet may specify;

or

o accept an order in terms of the Bid;

o furnish satisfactory security when

to accept any other Bid or, if§it is n ary to do so, call for Bids afresh, and may recover from the

defaulting Respondent any al expense incurred by Transnet in calling for new offers or in accepting

a less favourable offgf!

e  CURRENCY S
All mon nts referred to in a Bid response must be in Rand, the currency of the Republic of South

Africa save to the extent specifically permitted in the RFP.
. BJECT TO CONFIRMATION
\\ o  Prices which are quoted subject to confirmation will not be considered.

o Firm prices quoted for the duration of any resulting order and/or contract will receive precedence
over prices which are subject to fluctuation if this is in Transnet’s best interests.

. ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by deleting the incorrect figures and words where required and by inserting the correct figures
and words against the items concerned. All such alterations must be initialled by the person who signs the
Bid Documents. Failure to observe this requirement may result in the particular item(s) concerned being

excluded in the matter of the award of the business.
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. EXCHANGE AND REMITTANCE

o

The Respondent should note that where the whole or a portion of the contract or order value is to
be remitted overseas, Transnet shall, if requested to do so by the Supplier, effect payment overseas
directly to the foreign principal or manufacturer of such percentage of the contract or order value

as may be stipulated by the Respondent in its Bid Documents.

It is Transnet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulti&\contract or order.

The Respondent who desires to avail itself of the aforementioned facili ust at the time of bidding

furnish the information called for in the Exchange and Remittance se of the Bid Documents and
also furnish full details of the principals or manufacturer to Went is to be made.

The South African Reserve Bank’s approval is required reign currency payments can

be made to or on behalf of Respondents.

Transnet will not recognise any claim for adjustgient o der and/or contract price if the increase

in price arises after the date on which the were to be delivered, as set out in the order and/or

contract, or any subsequent agreeme

Transnet reserves the right to req

% orma invoice/tax invoice in order to ensure compliance
\ A

with the contract and Value- t no. 89 of 1991 [VAT Act].

. ACCEPTANCE OF BID

o

Transnet does not bNINERIf to accept the lowest priced or any Bid.
Transnet reggfvegth ht to accept any Bid in whole or in part.

C e of a Bid by Transnet, the parties shall be bound by these General Bid
an@fany contractual terms and/or any schedule of “Special Conditions” or otherwise
art of the Bid Documents.

the Respondent has been informed by Transnet of the acceptance of its Bid, the

owledgement of receipt transmitted shall be regarded as proof of delivery to the Respondent.

TICE TO UNSUCCESSFUL RESPONDENTS

Unsuccessful Respondents shall be advised in writing that their Bids have not been accepted as
soon as possible after the closing date of the Bid. On award of business to the successful Respondent
all unsuccessful Respondents must be informed of the name of the successful Respondent and of

the reason as to why their Bids had been unsuccessful.

. TERMS AND CONDITIONS OF CONTRACT

@)

The Supplier shall adhere to the Terms and Conditions of Contract issued with the Bid Documents,
together with any schedule of “Special Conditions” or otherwise which form part of the Bid

Documents.

Should the Respondent find any conditions unacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on a company letterhead.
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Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments /alternative(s) are acceptable or otherwise, as the case may
be.

CONTRACT DOCUMENTS

o The contract documents will comprise these General Bid Conditions, the Terms and Conditions of

Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

o The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of acceptance /
intent, subject to all additional amendments and/or special conditionsgtigreto as agreed to by the

ill be sigifed, the abovementioned
i , its covering letter and any

t's Cetter of Acceptance/Intent, shall

parties.

o  Should Transnet inform the Respondent that a formal contrac

documents together with the Respondent’s Bid respons
subsequent exchange of correspondence] as well a

constitute a binding contract until the final contract\g

LAW GOVERNING CONTRACT *

The law of the Republic of South Africa shall the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall the Republic of South Africa to be specified by the

Respondent in its Bid at which all | glits may be served on the Respondent who shall agree to

submit to the jurisdiction of the rts g the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the e of its authorised representative in the Republic of South Africa who is
empowered to sign anyeLo hich may be entered into in the event of its Bid being accepted and to

act on its behalf in g matte lating to the contract.

IDENTIFICA %

If the 0 is a company, the full names of the directors shall be stated in the Bid. If the Respondent
corpgpration, the full names of the members shall be stated in the Bid. If the Respondent is a
r an individual trading under a trade name, the full names of the partners or of such individual,

th&gcase may be, shall be furnished.

RESPONDENT'S SAMPLES

o If samples are required from Respondents, such samples shall be suitably marked with the
Respondent's name and address, the Bid number and the Bid item number and must be despatched
in time to reach the addressee as stipulated in the Bid Documents on or before the closing date of
the Bid. Failure to submit samples by the due date may result in the rejection of a Bid.

o Transnet reserves the right to retain samples furnished by Respondents in compliance with Bid
conditions.

o Payment will not be made for a successful Respondent’s samples that may be retained by Transnet
for the purpose of checking the quality and workmanship of Goods delivered in execution of a

contract.
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o If Transnet does not wish to retain unsuccessful Respondents’ samples and the Respondents require
their return, such samples may be collected by the Respondents at their own risk and cost.

. SECURITIES

o The successful Respondent, when called upon to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment of a contract or order. Such security shall be in the form of a Deed
of Suretyship [Deed of Suretyship] furnished by an approved bank, building society, insurance or

guarantee corporation carrying on business in South Africa.

o The security may be applied in whole or part at the discretion of Transnet to make good any loss

or damage which Transnet may incur in consequence of a breach of thesc&ntract or any part thereof.

o  Such security, if required, shall be an amount which will be stipul the Bid Documents.

o  For the purpose of clause 0o above, Transnet will supply a Degd Q€ Suretyship form to the successful

Respondent for completion and no guarantee in any ot De accepted. A copy of such
form will be supplied to Respondents on request. Fg
be provided which shall be completed and return

successful Respondent within 30 [thirty] calenflar days from the date of the letter of acceptance.

pose a Deed of Suretyship form will

Ansnet or a designated official by the

No payment will be made until the form C leted, is delivered to Transnet. Failure to return

the Deed of Suretyship within the_pr ed time shall, save where prior extension has been

granted, entitle Transnet without ti*e Supplier to cancel the contract with immediate effect.

o Additional costs incurred by f ransnc®m€cessitated by reason of default on the part of the Supplier

in relation to the conditgons oNgRig#lause - will be for the account of the Supplier.

R GOODS

d in the Bid Documents, the prices quoted for Goods must be on a Delivered

erms 2010] price basis in accordance with the terms and at the delivery point
ec#ed in Transnet's Bid Documents. Bids for supply on any other basis of delivery are
ualification. The lead time for delivery stated by the Respondent must be inclusive of

a orking days or holidays, and of periods occupied in stocktaking or in effecting repairs to or
%hauling plant, which would ordinarily occur within the delivery period given by the Respondent.

& o Respondents must furnish their Bid prices in the Price Schedule of the Bid Documents on the

following basis:

=  Local Supplies - Prices for Goods to be manufactured, produced or assembled in the Republic
of South Africa, or imported supplies held in South Africa, to be quoted on a Delivered RSA

named destination basis.

» Imported Supplies - Prices for Goods to be imported from all sources to be quoted on a
Delivered Duty Paid [ICC Incoterms 2010] basis, to end destination in South Africa, unless

otherwise specified in the Bid Price Schedule.

. EXPORT LICENCE

The award of a Bid for Goods to be imported may be subject to the issue of an export licence in the country
of origin or supply. If required, the Supplier's manufacturer or forwarding agent shall be required to apply

for such licence.
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. QUALITY OF MATERIAL

Unless otherwise stipulated, the Goods offered shall be NEW i.e. in unused condition, neither second-hand

nor reconditioned.

. DELETION OF ITEMS EXCLUDED FROM BID

The Respondent must delete items for which it has not tendered or for which the price has been included

elsewhere in its Bid.

. VALUE-ADDED TAX

o In respect of local supplies, i.e. Goods to be manufactured, produced &)sembled in the Republic
of South Africa, or imported supplies held or already in transit to SguthW\frica, the prices quoted by

the Respondent are to be exclusive of VAT which must be shovwg separa
the Tax Invoice. VV

. IMPORTANT NOTICE TO RESPONDENTS REGARDIN @

at the standard rate on

o Method of Payment

=  The attention of the Respondent is d to the Terms and Conditions of Contract which

set out the conditions of paym which Bid price(s) shall be based.

=  However, in addition to t @ the Respondent is invited to submit offers based on
Rl)

d/or financing proposals.

alternative methods ay

=  The Respondent, is re(Nire give full particulars of the terms that will be applicable to its
and the financial merits thereof will be evaluated and taken into

alternative

e Bid is adjudicated.

ndent must, therefore, in the first instance, tender strictly in accordance with

= Th
a) above. Failure to comply with clause o (- above may preclude a Bid from
ulRgher«Consideration.

: The successful Respondent [the Supplier] shall, where applicable, be required to furnish a

gu tee covering any advance payments.
o §Conditional Discount

\\ Respondents offering prices which are subject to a conditional discount applicable for payment
within a specific period are to note that the conditional period will be calculated as from the date of
receipt by Transnet of the Supplier's month-end statement reflecting the relevant Tax Invoice(s) for
payment purposes, provided the conditions of the order or contract have been fulfilled and the Tax
Invoice is correct in all respects as referred to in the contract or order. Incomplete and/or incorrect
Tax Invoices shall be returned and the conditional period will be recalculated from the date of receipt

of the correct documentation.

. CONTRACT QUANTITIES AND DELIVERY REQUIREMENTS
o  Contract Quantities

= It must be clearly understood that although Transnet does not bind itself to purchase a
definitive quantity under any contract which may be entered into pursuant to this Bid, the
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successful Respondent nevertheless undertakes to supply against the contract such

quantities as may be ordered against the contract, which orders are posted or delivered by
hand or transmitted electronically on or before the expiry date of such contract.

= It is furthermore a condition that Transnet will not accept liability for any material/stocks
specially ordered or carried by the Respondent with a view to meeting the requirements

under any such contract.

= The estimated planned quantities likely to be ordered by Transnet per annum are furnished
in relevant section of the Bid Documents. For avoidance of doubt the estimated quantities
are estimates and Transnet reserves the right to order only those ‘antities sufficient for its

operational requirements.
o Delivery Period

= Period Contracts and Fixed Quantity Requirements

It will be a condition of any resulting contract/orde
will be governed by the provisions of the Te @

=  Progress Reports

elivery period embodied therein

ditions of Contract.

The Supplier may be required periodical progress reports with regard to the

delivery of the Goods.

=  Emergency Demands as a ré&juired

If, due to unforeseenficircums es, supplies of the Goods covered by the Bid are required

at short notice fgr im iai# delivery, the Supplier will be given first right of refusal for such

able to meet the desired critical delivery period, Transnet reserves the

ch supplies as may be required to meet the emergency outside the

rform the Scope of Supply section in the Terms and Conditions of Contract will

nd§ be #pplicable in these circumstances.

. P y INGS, DIAGRAMS, SPECIFICATIONS AND DOCUMENTS
yright
& o Copyright in plans, drawings, diagrams, specifications and documents compiled by the Supplier for

the purpose of contract work shall be governed by the Intellectual Property Rights section in the
Terms and Conditions of Contract.

o Drawings and specifications

o In addition to what may be stated in any Bid Document, the Respondent should note that, unless
notified to the contrary by Transnet or a designated official by means of an official amendment to
the Bid Documents, it is required to tender for Goods strictly in accordance with the drawings and/or
specifications supplied by Transnet, notwithstanding that it may be aware that alterations or

amendments to such drawings or specifications are contemplated by Transnet.
o Respondent’s drawings

o Drawings required to be submitted by the Respondent must be furnished before the closing time
and date of the Bid. The non-receipt of such drawings by the appointed time may disqualify the Bid.
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o Foreign specifications

o The Respondent quoting for Goods in accordance with foreign specifications, other than British and
American standards, is to submit translated copies of such specifications with the Bid. In the event
of any departures or variations between the foreign specification(s) quoted in the Bid Documents,
full details regarding such departures or variations must be furnished by the Respondent in a

covering letter attached to the Bid. Non-compliance with this condition may result in disqualification.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

o Bids submitted by foreign principals may be forwarded directly by the S:ncipals or by its South

African representative or agent to the Secretary of the Acquisition Cou c\ to a designated official

of Transnet according to whichever officer is specified in the Bid nts.

o In the case of a representative or agent, written proof must W to the effect that such
alga

representative or agent has been duly authorised to act | y by the principal. Failure to

(4

submit such authorisation by the representative or a disqualify the Bid.

o When legally authorised to prepare and submit Bid alf of their principals not domiciled in
the Republic of South Africa, representatives oflagents must compile the Bids in the names of such

principals and sign them on behalf of t er.

o  South African representatives or agga successful foreign Respondent must when so required

enter into a formal contract in Jof ‘their principals and must sign such contract on behalf

of the latter. In every such @ase a [B@#Power of Attorney from their principals must be furnished
to Transnet by the Souygh Afri resentative or agents authorising them to enter into and sign

such contract.

=  Such P ttorney must comply with Rule 63 (Authentication of documents executed

public for use within the Republic) of the Uniform Rules of Court: Rules

e conduct of the proceedings of the several provincial and local divisions of the
enfe Court of South Africa.

e Power of Attorney must be signed by the principal under the same title as used in the

Bid Documents.

= If a Power of Attorney held by the South African representative or agent includes matters of

S a general nature besides provision for the entering into and signing of a contract with
Transnet, a certified copy thereof should be furnished.
=  The Power of Attorney must authorise the South African representative or agent to choose
the domicilium citandi et executandi.

o If payment is to be made in South Africa, the foreign Supplier [i.e. the principal, or its South African
agent or representative], must notify Transnet in writing whether, for payment by electronic funds
transfer [EFT]:

= funds are to be transferred to the credit of the foreign Supplier's account at a bank in South
Africa, in which case the name and branch of such bank shall be furnished; or
= funds are to be transferred to the credit of its South African agent or representative, in which
case the name and branch of such bank shall be furnished.
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o The attention of the Respondent is directed to clause - above [Securities] regarding the provision
of security for the fulfilment of contracts and orders and the manner and form in which such security
is to be furnished.

. CONFLICT WITH ISSUED RFX DOCUMENT

o Should a conflict arise between these General Bid Conditions and the issued RFX document, the

conditions stated in the RFX document shall prevail.

. TRANSNET’S LIST OF EXCLUDED TENDERERS (BLACKLIST)

7.1  All the stipulations around Transnet’s blacklisting process as laid down Q\'ransnet’s Supply Chain
Policy and Procurement Procedures Manual are included herein by wayof reference. Below follows
a condensed summary of this blacklisting procedure.

7.2 Blacklisting is a mechanism used to exclude a company/pers%Wure business with Transnet

for a specified period. The decision to blacklist is based.o he grounds for blacklisting. The
@ h&her a “prima facie” (i.e. on the face

standard of proof to commence the blacklisting pro
of it) case has been established.

7.3  Depending on the seriousness of t nduct and the strategic importance of the
Goods/Services, in addition to blacklis company/person from future business, Transnet may
decide to terminate some or all e o acts with the company/person as well.

7.4  Asupplier or contractor to Tffnsne®gaynot subcontract any portion of the contract to a blacklisted

company.

7.5  Grounds for blacklisg clude: If any person/Enterprise which has submitted a Bid, concluded a

régeiptYf Bids;

) Bas, after being notified of the acceptance of his Bid, failed or refused to sign a contract

when called upon to do so in terms of any condition forming part of the bid documents;

\\ ¢) has carried out any contract resulting from such bid in an unsatisfactory manner or has
breached any condition of the contract;

d) has offered, promised or given a bribe in relation to the obtaining or execution of the
contract;

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any

Government Department or towards any public body, Enterprise or person;

f) has made any incorrect statement in a certificate or other communication with regard to the
Local Content of his Goods or his B-BBEE status and is unable to prove to the satisfaction of
Transnet that:

(i) he made the statement in good faith honestly believing it to be correct; and
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(ii) before making such statement he took all reasonable steps to satisfy himself of its

correctness;

g) caused Transnet damage, or to incur costs in order to meet the contractor’s requirements
and which could not be recovered from the contractor;

h) has litigated against Transnet in bad faith.

7.6  Transnet recognizes that trust and good faith are pivotal to its relationship with its suppliers. When
a dispute arises between Transnet and its supplier, the parties should use their best endeavours to
resolve the dispute in an amicable manner, whenever possible. Litigatigr§n bad faith negates the
principles of trust and good faith on which commercial relationshifls are based. Accordingly,
Transnet will not do business with a company that litigates against | ad faith or is involved in

any action that reflects bad faith on its part. Litigation in ith ingludes, but is not limited to

the following instances:

a) Vexatious proceedings. These are frivolous '
proper grounds;

which have been instituted without

b) Perjury. Where a supplier commjjagRe either in giving evidence or on affidavit;

¢) Scurrilous allegations. Wk

employee which are wi @

d) Abuse of court procesi, Wherpa supplier abuses the court process in order to gain a competitive

upplier makes allegations regarding a senior Transnet

per foundation, scandalous, abusive or defamatory.

advantage durin§a bid process.

7.7  Where any per rprise has been found guilty by a court of law, tribunal or other
administrati y a serious breach of any law, during the preceding 5 Years, such

y also be blacklisted. Serious breaches of the law would include but are not
ion, fraud, theft, extortion, or contraventions of the Competition Act 89 of 1998

ongt disagreements between parties which have no bearing on the business operations of the

n or Enterprise.

-, Grounds for blacklisting include a company/person recorded as being a company or person
prohibited from doing business with the public sector on National Treasury’s database of Restricted

Suppliers or Register of Tender Defaulters.

o Companies associated with the person/s guilty of misconduct (i.e. entities owned, controlled or
managed by such persons), any companies subsequently formed by the person(s) guilty of the
misconduct and/or an existing company where such person(s) acquires a controlling stake may be
considered for blacklisting. The decision to extend the blacklist to associated companies will be at

the sole discretion of Transnet.

o Any person or enterprise or company against whom a decision to blacklist has been taken, may

make representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be

final.
000000000
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ANNEXURE E - TERMS AND CONDITIONS OF CONTRACT
FOR THE SUPPLY OF GOODS TO TRANSNET [March 2015]
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Transnet’s Terms and Conditions of Contract — Goods
[March 2015]
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INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier of
Goods to Transnet [the Supplier], these Standard Terms and Conditions of Contract, the technical
specifications for the Goods, a Schedule of Requirements including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the supply of Goods and

provision of ancillary Services by the Supplier to Transnet

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the
meaning assigned thereto in this clause, except where the context clearly requir \t erwise:

3.1  AFSA means the Arbitration Foundation of South Africa;

3.2 Agreement means the Agreement and its associated schedule a@exures and/or appendices,

and/or schedules, including the Schedule of Requirements, €

)

agreed, in writing, between the Parties], which cofectively and exclusively govern the supply of Goods

specifications for the Goods

and such special conditions as shall apply to the Ag together with the General Tender

Conditions and any additional provisions in the associa bcuments tendered by the Supplier [as

and provision of ancillary Services by the Sugsmlier ransnet;

3.3 Background Intellectual Property ;g2

to either Party or their affilfites pre

Intellectual Property introduced and required by either

t

o the Commencement Date or developed after the

Party to give effect to their obligatiol e Agreement owned in whole or in part by or licensed

Commencement Date othegwise t to the Agreement;

3.4 Business Day(s) me days to Fridays between 07:30 and 16:00, excluding public holidays as
proclaimed in So

3.5 Commencejle ate means appointment date, notwithstanding the signature date of the
Agreement;

3.6 nformation means any information or other data, whether in written, oral, graphic or

form such as in documents, papers, memoranda, correspondence, notebooks, reports,

yjnventor’s certificates, which a Party discloses or provides to the other Party [intentionally or
« unintentionally, or as a result of one Party permitting the representative of the other Party to visit any
of its premises], or which otherwise becomes known to a Party, and which is not in the public domain

and includes, without limiting the generality of the term:
a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other person

where an onus rests on the disclosing Party to maintain the confidentiality of such information;

d) any information disclosed by either Party and which is clearly marked as being confidential or
secret;
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e) information relating to the strategic objectives and planning of the disclosing Party relating to

its existing and planned future business activities;

f) information relating to the past, present and future research and development of the disclosing
Party;
g) information relating to the business activities, business relationships, products, services,

customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation belonging to
the disclosing Party;

i) technical and scientific information, Know-How and trade secrets o \&sclosing Party including

inventions, applications and processes;

j) Copyright works;
k) commercial, financial and marketing information; V
1) data concerning architecture, demonstrations, t chniques, processes, machinery and

equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functiolal and technical requirements and specifications of
the disclosing Party;

n) information concerning faults in Goods, equipment, hardware or software or the

incidence of such faults or,

0) information concerning charpes, fees and/or costs of the disclosing Party or its authorised

Subcontractors, or 8yeir me s, practices or service performance levels actually achieved;

3.7 Copyright means expressions, procedures, methods of operations or mathematical

concepts, compufter

ro codes, compilations of data or other material, literary works, musical
,gfound recordings, broadcasts, program carrying signals, published editions,

or cinematographic works of the copyright owner to do or to authorise the doing

3.8 ean registered Designs and/or Design applications and will include the monopoly right

for the protection of an independently created industrial design including designs dictated
o essentially by technical or functional considerations as well as topographies of integrated circuits and

integrated circuits;
3.9 Expiry Date means once fully delivered and payment is made;

3.10 Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;

3.11 Goods means second-hand rails, the material / products specified in the Schedule of Requirements

appended as Schedule 1 hereto;

3.12 ICC Incoterms 2010 means the set of commercial trade terms as published by the International
Chamber of Commerce, Paris [ICC], which are otherwise referred to as purchase terms and which
define precisely the responsibilities, costs and risks of the buyer [Transnet] and the seller [the
Supplier]. Incoterms are only applicable to contracts involving the import or export of Goods from one
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country to another and for the purpose of the Agreement, if applicable, shall mean the designated

Incoterm as stipulated in Schedule 1 hereto. Further details of the Incoterm [purchase terms] for the
Agreement, if applicable, can be viewed at the International Business Training website - http://www.i-

b-t.net/incoterms.html;

3.13 Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all rights
having equivalent or similar effect which may exist anywhere in the world and includes all future
additions and improvements to the Intellectual Property;

3.14 Know-How means all Confidential Information of whatever nature relating to the Intellectual Property
and its exploitation as well as all other Confidential Information generally relating to Transnet’s field of
technology, including technical information, processing or manufactu & techniques, Designs,
specifications, formulae, systems, processes, information concerning térials and marketing and
business information in general;

3.15 Parties mean the Parties to the Agreement together with thei Ws, divisions, business units,
successors-in-title and assigns; %

3.16 Party means either one of these Parties;

3.17 Patents mean registered Patents and Patent ap@icatio ce the latter have proceeded to grant,
and includes a right granted for any invention ucts or processes in all fields of technology;

3.18 Permitted Purpose means any activity o ess to be undertaken or supervised by a Staff member
of one Party during the term of the for which purpose authorised disclosure of the other
Party’s Confidential Information nte il Property is a prerequisite in order to enable such activity
or process to be accomplished;

3.19 Price(s) means the a rice(s) for the Goods to be purchased from the Supplier by Transnet, as
detailed in the Sc uirements, issued in accordance with the Agreement, as amended by
mutual agree the Parties and in accordance with the terms and conditions in the
Agreemen

3.20 Purc ) means official orders issued by an operating division of Transnet to the Supplier
fo pply of Goods or ancillary Services;

3.21 means Services provided to Transnet including activities such as consultation, advisory

vices, implementation services and day-to-day assistance provided by the Supplier, pursuant to the
\\ Schedule of Requirements in terms of the Agreement;

3.22 Staff means any partner, employee, agent, consultant, independent associate or contractor,
Subcontractor and the staff of such Subcontractor, or other authorised representative of either Party;

3.23 Schedule of Requirements means Schedule 1 hereto;

3.24 Subcontract means any contract or agreement or proposed contract or agreement between the
Supplier and any third party whereby that third party agrees to provide to the Supplier the Goods or
related Services or any part thereof or material used in the manufacture of the Goods or any part
thereof;

3.25 Subcontractor means the third party with whom the Supplier enters into a Subcontract;
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3.26 Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of 1991,
as may be amended from time to time;

3.27 Trade Marks mean registered Trade Marks and Trade Mark applications and include any sign or logo,
or combination of signs and/or logos capable of distinguishing the goods or services of one undertaking
from those of another undertaking; and

3.28 VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may be
amended from time to time.

INTERPRETATION

4.1  Clause headings in the Agreement are included for ease of reference only ?do not form part of the
Agreement for the purposes of interpretation or for any other purpose. N vision shall be construed
against or interpreted to the disadvantage of either Party hereto by of such Party having or
being deemed to have structured or drafted such provision. »

4.2  Any term, word or phrase used in the Agreement, other th effned under the clause heading
"Definitions” shall be given its plain English meaning, ms, words, acronyms, and phrases
used in the Agreement will be interpreted in accordance generally accepted meanings accorded
thereto.

4.3  Areference to the singular incorporates a nce ®the plural and vice versa.

4.4 A reference to natural persons incorp gference to legal persons and vice versa.

4.5  Areference to a particular gendgfinc 2s a reference to the other gender.

NATURE AND SCOPE

5.1  The Agreement is agag t under the terms and conditions of which the Supplier will arrange for
the supply to Trgfisngt e Goods which meet the requirements and specifications of Transnet, the
delivery of h {gon#folled by means of Purchase Orders to be issued by Transnet and executed by
the Su@ ance with the Agreement.

52 Su h rders and deliveries to Transnet shall be agreed between the Parties from time to time,

&G, toghe terms of the Schedule of Requirements.
operly executed Purchase Order forms an inseparable part of the Agreement as if it were fully
~, incOrporated into the body of the Agreement.
~ 5.4 7 During the period of the Agreement, both Parties can make written suggestions for amendments to the
Schedule of Requirements in accordance with procedures set out in clause 14 /Amendment and Change
Control]. A Party will advise the other Party within 14 [fourteen] Business Days, or such other period
as mutually agreed, whether the amendment is acceptable.

5.5 Insofar as any term, provision or condition in the Schedule of Requirements conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, the term or provision or condition in
this Master Agreement shall prevail, unless such term or provision or condition in this Master Agreement
has been specifically revoked or amended by mutual written agreement between the Parties.
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6 AUTHORITY OF PARTIES

6.1  Nothing in the Agreement will constitute or be deemed to constitute a partnership between the Parties,
or constitute or be deemed to constitute the Parties as agents or employees of one another for any

purpose or in any form whatsoever.
6.2  Neither Party shall be entitled to, or have the power or authority to:
a) enter into an agreement in the name of the other; or
b) give any warranty, representation or undertaking on the other's behalf; or

c) create any liability against the other or bind the other’s credit in any way or for any purpose

7.1  Notwithstanding the date of signature hereof, the Commencemen%ift Agreement is from date
S

whatsoever.

7 DURATION AND CANCELLATION

of appointment and the duration shall be for a once-off basis, un

a) the Agreement is terminated by either Party in geg ce with the provisions incorporated

b) the Agreement is extended at Trans| for a further period to be agreed by the Parties.

7.2 Notwithstanding clause 18 /Breach ang ation], either Party may cancel the Agreement without

8 GENERAL OBLIGATION UPPLIER

8.1  The Supplier s

a) respRNANgo y to all complaints and enquiries from Transnet;
b) \Trahsnet immediately of any dispute or complaint arising in relation to the storage or
elivery of the Goods;
nduct its business in a professional manner which will reflect positively upon the Supplier and
the Supplier’s products;

\\ d) keep full records clearly indicating all transactions concluded by the Supplier relating to the
delivery of the Goods and keep such records for at least 5 [five] years from the date of each
such transaction;

e) obtain, and at all times maintain in full force and effect, any and all licences, permits and the
like required under applicable laws for the provision of the Goods and ancillary Services and the
conduct of the business and activities of the Supplier;

f) observe and ensure compliance with all requirements and obligations as set out in the labour
and related legislation of South Africa, including the Occupational Health and Safety Act, 85 of
1993, as may be amended from time to time;
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comply with all applicable environmental legislation and regulations, demonstrate sound
environmental performance and have an environmental management policy which ensures that
its products, including the Goods or ancillary Services are procured, produced, packaged,
delivered and are capable of being used and ultimately disposed of in a way that is

environmentally appropriate; and

ensure the validity of all renewable certifications, including but not limited to its Tax Clearance
Certificate and B-BBEE Verification Certificate, throughout the entire term of the Agreement.
Should the Supplier fail to present Transnet with such renewals as they become due, Transnet
shall be entitled, in addition to any other rights and remedies that it may have in terms of the
Agreement, to terminate the Agreement forthwith without any liability@and without prejudice to
any claims which Transnet may have for damages against the Sup y

8.2  The Supplier acknowledges and agrees that it shall at all times:

a) render the supply of the Goods and ancillary Services forge all its duties with honesty
and integrity; %

b) communicate openly and honestly with Transng @ in® the supply and performance of the
Goods and demonstrate a commitment to gffectin®ghgfBupply and performing ancillary Services
timeously, efficiently and at least to th ired standards;

c) endeavour to provide the highe i andards of service and workmanship, with a
reasonable degree of care ang

d) use its best endeavours 2ry diligent effort to meet agreed deadlines;

e) treat its own Staff, ,as welas M Transnet’s Staff, with fairness and courtesy and respect for
their human rig

f) practice a tets own internal policies aimed at prohibiting and preventing unfair
discri

g) treaQal es from Transnet in connection with the supply of the Goods and/or ancillary

with courtesy and respond to all enquiries promptly and efficiently. Where the Supplier

unable to comply with the provisions of this clause, the Supplier will advise Transnet of the

ay and the reasons therefor and will keep Transnet informed of progress made regarding the
enquiry;

\\ h) when requested by Transnet, provide clear and accurate information regarding the Supplier's
own policies and procedures, excluding Know-How and other Confidential Information, except
where a non-disclosure undertaking has been entered into between the Parties;

i) not allow a conflict of interest to develop between its own interests [or the interests of any of
its other customers] and the interests of Transnet;

j) not accept or offer, nor allow, induce or promote the acceptance or offering of any gratuity,
enticement, incentive or gift that could reasonably be regarded as bribery or an attempt to
otherwise exert undue influence over the recipient;

k) not mislead Transnet or its officers, employees and stakeholders, whether by act or omission;
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1) not otherwise act in an unethical manner or do anything which could reasonably be expected to

damage or tarnish Transnet’s reputation or business image; and

m) immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of which
it becomes aware in connection with Transnet or the supply of Goods or ancillary Services to
Transnet.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, as may be amended from
time to time, the Supplier shall ensure that the Goods and ancillary Services, to be supplied to Transnet
under the terms and conditions of the Agreement, comply fully with the Specifications as set forth in
Schedule 1 hereto, and shall thereby adhere [as applicable] to railway safety requirements and/or
regulations. Permission for the engagement of a Subcontractor by the Sup[‘&, as applicable, shall be
subject to a review of the capability of the proposed Subcontractor to com@ly with the specified railway
safety requirements and/or regulations. The Supplier and/or its Subc tor shall grant Transnet
access, during the term of the Agreement, to review any Wd activities, including the

coordination of such activities across all parts of its organisa

9 B-BBEE AND SOCIO-ECONOMIC OBLIGATIONS

9.1

9.2

B-BBEE Scorecard

a) Transnet fully endorses and sup th@&y, Broad-Based Black Economic Empowerment

oy

Programme and is strongly of jaag0Mon that all South African business enterprises have an

equal obligation to redress ces of the past. It is also a fundamental requirement of

the RFP that the Supplieffalso cOM®butes to the Supplier Development Programme, as applied

by Transnet.

b) In response to uirement, the Supplier shall submit to Transnet’s Contract Manager or
such othegles d person details of its B-BBEE status in terms of the latest Codes of Good
Practige | d ig, terms of the B-BBEE Act and proof thereof at the beginning of March each

yeadu ti€ currency of the Agreement.
c) plier undertakes to notify and provide full details to Transnet in the event there is:

(i) a change in the Supplier's B-BBEE status which is less than what it was at the time of its
% appointment including the impact thereof; and

(i) a corporate or internal restructure or change in control of the Supplier which has or likely
to impact negatively on the Supplier’s B-BBEE status.

d) Notwithstanding any other reporting requirement in terms hereof, the Supplier undertakes to
provide any B-BBEE data (underlying data relating to the Supplier which has been relied upon
or utilised by a verification agency or auditor for the purposes of issuing a verification certificate
in respect of the Supplier B-BBEE status) which Transnet may request on written notice within
30 (thirty) calendar days of such request. A failure to provide such data shall constitute a Supplier

Default and may be dealt with in accordance with the provisions of clause 18.

e) In the event there is a change in the Supplier’s B-BBEE status, then the provisions of clause 18

shall apply.

Green Economy/Carbon Footprint
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In addition to the Supplier Development and B-BBEE commitments that the Supplier makes, the

Supplier has in its bid provided Transnet with an understanding of the Supplier’s position with

regard to issues such as waste disposal, recycling and energy conservation.

9.3 Reporting

a)

b)

)

d)

e)

The Supplier shall monitor, audit, and record in an auditable manner, its own implementation
and compliance with the B-BBEE Improvement Plan and the Supplier Development
Implementation Plan and provide the Contract Manager with such information as the Contract
Manager may reasonably request concerning the implementation of the B-BBEE Improvement
Plan and the Supplier Development Implementation Plan.

The Supplier shall, on a monthly basis from the Commencement ‘ae and within 7 (seven)
calendar days of the end of the previous calendar month, providejTransnet with a report (for

monitoring purposes only) in respect of each of the undertakings stifygated in this clause 9.3.

Transnet, through its Supplier Development division, Vi 6 (six) months from the

U

Commencement Date, review and verify the Supplier’s

The Supplier shall attach adequate proof ena nsnet to verify compliance with the B-
BBEE Improvement Plan and Supplier %ent Implementation Plan.

Post verification of the submitted r&% Transnet, Transnet shall engage with the Supplier on
the findings. The Contract Ma

ings stipulated in this clause with

respect to B-BBEE and Supplier Development co , based on the Supplier's report.

ed by the relevant specialist from Transnet’s Supplier

b the Supplier at the end of every 6 (six) months as to

Development division, r
whether or not the ContRgct ager and/or the Supplier Development specialist reasonably
considers, based orfthe information available to it, that the Supplier has during such time
complied witiggth E Improvement Plan and the Supplier Development Implementation

Plan andghe gxterif any, to which the Supplier has not so complied.
to the Transnet’s rights under the Agreement:

Contract Manager and/or Transnet’s Supplier Development specialist reasonably
onsiders that the Supplier is not at any time complying with B-BBEE Improvement Plan
and/or the Supplier Development Implementation Plan, the Contract Manager and/or the
Supplier Development specialist may make such recommendations as is considered
reasonably appropriate to the Supplier as to the steps he reasonably considers should be
taken by the Supplier in order for the Supplier to remedy such non-compliance and the

time period within which such steps must be taken;

(i) If such recommendations are not implemented by the Supplier in accordance with such

recommendations, then the provisions of clause 9.4 shall apply; and

(iii) ~ Transnet may at any time request a meeting with the Supplier to consider any non-
compliance reported to it by the Supplier Development specialist of Transnet and/or the
Contract Manager or which otherwise comes to its attention. Both Parties must attend
such a meeting and negotiate in good faith with a view to reach agreement on the steps

or actions that the Supplier must undertake in order to remedy that non-compliance.
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g) In the event the Supplier is found not to have met the B-BBEE and Supplier Development

requirements agreed upon in the B-BBEE Improvement Plan and the Supplier Development
Implementation Plan, and/or is found to be fraudulent in submitting the reports, then Transnet
shall impose a non-compliance penalty as provided for in clause 9.4 below or shall be entitled

to terminate in terms of clauses 17 and 18.

h) For the sake of completion of its contractual obligations, the Supplier shall be obliged to complete
all the undertakings made under the B-BBEE Improvement Plan and the Supplier Development

Implementation Plan 3 to 6 months before the Termination Date.

9.4  Penalties
Non Compliance Penalties: \\
a) If the Supplier fails, at any time, to achieve its commitments nd in accordance with the

B-BBEE Improvement Plan and the Supplier Developmegt Implefentation Plan (a Non

Compliance”), the Supplier shall, subject to the appli ompliance Penalty Cap, pay

a Non Compliance penalty ("Non Compliance Pegglty§y to

)

(i) Non Compliance Penalties sh lated as a percentage of the Contract Value and

ansnet in respect of such Non

Compliance at the applicable rate (“Applicable s prescribed in clause 9.4 b) to m) to

below.

accrue at the Applicable Rat month until:

(i) the date on which the
the Supplier Devg@fopme plementation Plan and/or the B-BBEE Improvement Plan

(as applicablg); or

(iii)

b) th®” Supplier Development Implementation Plan, Non Compliance Penalties shall

on the difference between the committed SD value for the period under review

delivered SD value (i.e. 100% of the undelivered portion of the committed SD value)

I n additional 10% (ten percent) of such difference.

n relation to the B-BBEE Improvement Plan, Non Compliance Penalties shall accrue at the

o following Applicable Rates based on a percentage of the Contract Value:

)] for the first month (or part thereof), a rate of 1.0% (one percent);

(i) for the second month (or part thereof), a rate of 1.5% (one and a half percent);
(ii)  for the third month (or part thereof), a rate of 2.0% (two percent);

(iv)  for the fourth month (or part thereof), a rate of 2.5% (two and a half percent); and

(v) for any period of Non Compliance after the fourth month, a rate of 3% (three percent).

Non Compliance Penalty Cap for Large Enterprises:

d) The Non Compliance Penalty Cap in respect of Supplier Development commitments shall not
exceed the difference between the committed SD value for the period under review and the
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delivered value (i.e. 100% of the undelivered portion of the committed SD value), plus an

additional 10% (ten percent) of such difference.
e) The maximum amount of the Supplier's liability to pay Non Compliance Penalties in the case of
the B-BBEE Improvement Plan shall not exceed 5% (five percent) of the Contract Value.
Applicable Rates of Non Compliance Penalties for Qualifying Small Enterprises (QSEs):

f) In relation to the Supplier Development Implementation Plan, Non Compliance Penalties shall
accrue based on the difference between the committed SD value for the period under review
and the delivered SD value (i.e. 100% of the undelivered portion of the committed SD value)
plus an additional 5% (five percent) of such difference;

g) In relation to the B-BBEE Improvement Plan, Non Compliance Pe Q shall apply annually at

yent commitments shall not

r the period under review and the

the rate of 0.5% (one half percent).

Non Compliance Penalty Cap for QSEs:

h) The Non Compliance Penalty Cap in respect of Sup

0 va
N r

exceed the difference between the committed

delivered value (i.e. 100% of the undelivered of the committed SD value), plus an

additional 5% (five percent) of such di

i) The maximum amount of the Sup to pay Non Compliance Penalties in the case of
the B-BBEE Improvement Pla exceed 1.5% (one and a half percent) of the Contract
Value.

Applicable Rates of Non Confgliangp Penalties for Exempted Micro Enterprises (EMEs):

j) In relation to t lier Development Implementation Plan, Non Compliance Penalties shall

k) the B-BBEE Improvement Plan, Non Compliance Penalties shall apply annually at

of 0.5% (one half percent).

Co¥npliance Penalty Cap for EMEs:
N ) The Non Compliance Penalty Cap in respect of Supplier Development commitments shall not
& exceed the difference between the committed SD value for the period under review and the

delivered value (i.e. 100% of the undelivered portion of the committed SD value), plus an

additional 3%(three percent) of such difference.

m) The maximum amount of the Supplier's liability to pay Non Compliance Penalties in the case of
the B-BBEE Improvement Plan shall not exceed 1.5% (one and a half percent) of the Contract
Value.

Non Compliance Penalty Certificate:

n) If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating the
Non Compliance Penalties which have accrued during that period.
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0) A Non Compliance Penalty Certificate shall be prima facie proof of the matters to which it relates.

If the Supplier disputes any of the amounts set out in a Non Compliance Penalty Certificate:
(i) the dispute shall be resolved in accordance with the provisions of the Agreement; and

(i) if pursuant to that referral, it is determined that the Supplier owes any amount to
Transnet pursuant to the Non Compliance Penalty Certificate, then the Supplier shall pay
such amount to Transnet within 10 (ten) Business Days of the determination made

pursuant to such determination and an accompanying valid Tax Invoice.

Payment of Non Compliance Penalties:

p) Subject to Clause o), the Supplier shall pay the Non Compliance Perglty indicated in the Non
Compliance Penalty Certificate within 10 (ten) Business Days of §r&Snet issuing a valid Tax
Invoice to the Supplier for the amount set out in that certific Transnet does not issue a

valid Tax Invoice to the Supplier for Non Compliance Peﬂt%sac ed during any relevant

period, those Non Compliance Penalties shall be carried foRga he next period.

q) The Supplier shall pay the amount due within 10 &giness Days after receipt of a valid Tax

Invoice from Transnet, failing which Transnet hout prejudice to any other rights of
Transnet under the Agreement, be entitl§d to calf"tor payment which may be in any form

Transnet deems reasonable and/or a

r) Should the Supplier fail to pay ag

@

S) The Non Compliancg Pena® t forth in this Clause 9.4 are stated exclusive of VAT. Any VAT

ompliance Penalties within the time indicated in above

(as applicable), Transnet shall ed”to deduct (set off) the amount not paid by the Supplier

from the account of the $Uppli e ensuing month.

payable on Non iance Penalties will be for the account of the Supplier.

10 INVOICES AND PAY

10.1 Transnet sigal upplier the amounts stipulated in each Purchase Order, subject to the terms

and conglitiog of e Agreement.

areto, once the valid and undisputed Tax Invoices or such portions of the Tax Invoices which are valid
\\ and undisputed become due and payable to the Supplier for the delivery of the Goods ordered, in terms

of clause 10.4 below.
10.3 Al Prices set out in the Agreement and the Schedule of Requirements hereto are exclusive of VAT.

10.4 Unless otherwise provided for in the Schedule of Requirements appended to the Agreement, Tax
Invoices shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty] calendar days after date of receipt by Transnet
of the Supplier's statement together with the relevant valid and undisputed Tax Invoice(s) and
supporting documentation.

10.5 Where the payment of any Tax Invoice, or any part of a Tax Invoice which is not in dispute, is not

made in accordance with this clause 10, the Supplier shall be entitled to charge interest on the
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outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in force, for the

period from the due date of payment until the outstanding amount is paid.

The Supplier shall remain the owner of all plant, material, machinery, equipment and the like
[collectively, the Supplier's Goods] provided to Transnet until Transnet has paid in full for the
Supplier's Goods, it being specifically agreed that Transnet shall acquire no rights [including liens] of
whatsoever nature in such Supplier's Goods until date of final payment by Transnet. Subject to the
aforegoing, all risk and benefit to the Supplier's Goods shall pass from the Supplier to Transnet on

delivery of the Supplier’s Goods by the Supplier to Transnet.

PRICE ADJUSTMENTS

11.1

11.3

Prices for Goods supplied in terms of the Agreement shall not be subject Aeview as indicated in the

Schedule of Requirements annexed hereto.

No less than 2 [two] months prior to any proposed Price adj We Parties shall commence
negotiations for Prices for the next period or as otherwise irg i hedule 1 hereto. The Parties
shall have regard for market-related pricing of equivalg continuous improvement initiatives,

costs [including labour, raw materials and transport/del gyder size and frequency and changes to

the specification of the Goods.

Pursuant to clause 11.2 above, the Suppli | ke®y full and accurate records of all costs associated

with the supply of the Goods to Transng rm to be approved in writing by Transnet. The Supplier

shall produce such records to Tran< inspection at all reasonable times on request and such

cd by Transnet or its designated representatives.

plier ™0 reach an agreement on Price for the successive period, either

Party shall be entitled it this matter to dispute resolution in accordance with clause 27 of the

Master Agreeme
If during th ri f the Agreement Transnet can purchase similar Goods of a like quality from another
supplier at e% vered cost to a Transnet facility that is lower than the total delivered cost of the
Googf'p d hereunder from the Supplier, Transnet may notify the Supplier of such total delivered

Resolution].

ostNgffd thg Supplier shall have an opportunity to adjust the Price of the Goods purchased hereunder,
basis as to result in the same total delivered cost to Transnet, within 30 [thirty] calendar
of such notice. If the Supplier fails to do so or cannot legally do so, Transnet may (i) purchase
the Goods from such other supplier in which case the obligations, including, but not limited to, any
purchase and sale requirements and/or commitments, if any, of Transnet and the Supplier hereunder
shall be reduced accordingly; (ii) terminate the Agreement without any penalty, liability or further

obligation; or (iii) continue purchases under the Agreement.

If during the period of the Agreement the Supplier sells any materials which are the same as, equivalent
to, or substantially similar to the Goods herein, at a total delivered cost to a third party lower than the
total delivered cost to a Transnet facility, then the Supplier has an opportunity to adjust its Price for the
Goods purchased hereunder within 30 [thirty] calendar days so that the Price is the same or lower than
the total delivered cost of such third party. If the Supplier fails to do so or cannot legally do so, Transnet
may (i) purchase the Goods from any other such supplier, in which case the obligations, including, but
not limited to, any purchase and sale requirements and/or commitments, if any, of Transnet and the
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Supplier hereunder shall be reduced accordingly; or (ii) terminate the Agreement without any penalty,

liability or further obligation. Within 30 [thirty] calendar days of the Commencement Date of the
Agreement or at any time Transnet so requests, the Supplier shall certify in writing to Transnet that it
is in compliance with this clause and shall provide all information that Transnet reasonably requests in

order to verify such compliance.

12 WARRANTIES

The Supplier warrants that:

12.1 pursuant to clause 8.3 [General Obligations of the Supplier], the Goods will be manufactured in
accordance with the specifications appended hereto at Schedule 1, or the mar‘facturer’s specifications,
as agreed in writing by both Parties;

12.2 the execution and performance of the Agreement by the Supplier does ringe any rights of a third
party or breach any obligation of the Supplier to any third party; aw

12.3 it has taken all reasonable precautions to ensure that, in t disaster, the impact of such
disaster on the ability of the Supplier to comply with its gf§ nder the Agreement will be reduced
to the greatest extent possible, and that the Supplier s % re that it has appropriate, tested and
documented recovery arrangements in place. s

13 THIRD PARTY INDEMNITY q‘
The Supplier hereby indemnifies and shall @ harmless against any direct damages suffered by or
claims arising against Transnet in respgfft of g@12.2 above.

14 INSPECTION

14.1 Transhet reserves rygh arrange for the inspection of all Goods forming the subject of any
Purchase Order S before final acceptance and by any means it may think fit, and when such
inspection j #d out, the relevant Purchase Order(s) shall be endorsed accordingly.

14.2 When,i he Supplier's works or warehouse is specified, Transnet’s authorised inspector shall
hay€ frge acC®s to the premises of the Supplier at all times during working hours on a Business Day;

Il iberty to inspect work which is the subject of the Purchase Order at any stage of

cture, and may reject any Goods which are found to be incomplete, defective or in any way not

~, in Conformity with the terms and specifications of the Agreement; and the Supplier shall afford all
~ reasonable facilities for such access and inspection.

14.3 The Supplier shall provide inspection gauges, measuring and test equipment to ensure that the
requirements of the Agreement are satisfied. All gauges, templates, tools and other equipment required
to check the accuracy of the work shall be calibrated at regular and reasonable intervals by a laboratory
which has been approved in writing by Transnet. This certificate shall not be more than 12 [twelve]
months old.

14.4 The Supplier shall prepare and supply, without charge to Transnet, all test pieces, samples and
specimens; shall provide all labour and apparatus for carrying out tests and analyses in accordance with
the terms of the Agreement or Purchase Order, and render all reasonable assistance in making such
tests and analyses.
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All special rules governing gauging, testing, analysis and other inspection procedures shall be adhered

to strictly in accordance with the terms of the Agreement or Purchase Order and the conditions of any

specifications and drawings quoted therein.

Inspection will be arranged by the Staff of Transnet, as indicated in the Purchase Order(s).

When Goods are ready for inspection, the Supplier shall apply promptly to the appropriate authority for
instructions regarding such inspection. All applications for inspection shall quote Transnet’s Agreement
or Purchase Order number. 7 [seven] Business Days' notice of readiness from the Supplier shall be
given to the authorised inspector appointed by Transnet to carry out such inspection.

Transnet shall have the right to recover from the Supplier the cost of inspection of any Goods that have

been rejected by its authorised inspector in terms of this clause 14. \\

15 DEFECTIVE GOODS

15.1

15.2

15.3

15.5

15.6

Notwithstanding any certificate and/or receipt that may have b WW or on behalf of Transnet
either in South Africa or overseas, Goods will be accepted of delivery or at the port of
shipment, as specified in the Agreement, only as regargh arlycondition of packages and Transnet
retains the right to reject the Goods supplied, %

n or rrival at the place to which they are

consigned, or after they have been placed in use iffSouth Africa, should they be found defective.

If Goods are rejected owing to latent defeg
W Qbefore they can be put into use, the Supplier shall bear
Q@W out such necessary operations.

ppliegwill pay the following costs:

apparent during machining operations or other

preparation necessary on the part of

all expenses incurred by Transnefg

If such Goods are rejected, the

a) for Goods purchase® in South Africa on an ex works basis, the cost of transport from the
Africa to the named destination where the Goods have been rejected
dling charges and storage, if leviable; or

b) actured overseas, the Supplier shall pay all replacement costs including the
nd transport cost, freight and insurance charges incurred plus railage or other
ansport costs from the South African port to the place where the Goods have been
ejglted by Transnet, including handling charges, storage, landing charges, customs duty and

urcharges, if leviable.

If Transnet requires rejected Goods to be replaced, the Supplier shall, when called upon to do so,
arrange prompt replacement of the Goods within the prescribed manufacturing lead times for such

Goods, as indicated in Schedule 1.

If Goods are found to be defective but the defects are, in the opinion of Transnet, not of so serious a
nature as to warrant total rejection of the Goods, the Supplier shall, when called upon to do so, remedy
or make good such defects at its own cost, or Transnet may remedy or make good such defects at the
request of the Supplier and recover from the Supplier all costs or expenses reasonably incurred by it in
doing so.

Should the Supplier fail, when called upon to remedy or make good such defects within a reasonable

time or to request Transnet to do so, Transnet may proceed to remedy or make good such defects and

thereafter recover from the Supplier all such costs and expenses as aforementioned.
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Any amount recoverable from the Supplier in terms of this clause may, without prejudice to any other

legal remedies available to Transnet, be deducted in whole or in part from any monies in the hands of

Transnet which are due for payment to the Supplier.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SUPPLY

16.1

16.2

16.3

In the case of Goods to be specially manufactured for it, if Transnet at any time ascertains that:

a) no manufacturing of the Goods specified in a Purchase Order has commenced and there is little
or no prospect, in Transnet’s opinion, that manufacturing will commence within a reasonable
time; or

b) delivery of any of the Goods is being or is likely to be delayed bey@‘l the promised delivery
date(s), and there is little or no prospect of the Purchase Ordefs)’ being carried out within

reasonable adherence to the promised delivery rate(s) or time(S};

then Transnet may, irrespective of the cause of the delay, by n®§ th# Supplier, cancel as from a
future date specified in such notice the whole or any part of th nt or Purchase Order in respect

of which the Goods to be supplied have not been complft date, without incurring any liability

by reason of such cancellation except as provided dn thi

The Supplier shall thereupon, as soon as po fter such date, deliver to Transnet the Goods [if

Y

integral or essential part of the been completed, the amount to be paid to the Supplier

any] already completed, and payment fo rformance shall be made on a pro rata basis,

provided the uncompleted part is no 3| or essential part of the completed Goods. Where an

will be calculated on the basis of gransngt’s enrichment. The Supplier shall, wherever practicable, supply
Transnet with the necessarfydrawi and/or specifications to enable it to complete the work.

Whenever, in any c@red by clause 16.1 above, the Supplier fails or neglects to execute the
work or to deliyf a n of the Goods as required by the terms of the Agreement or Purchase

Order, or if, e rejected on any of the grounds mentioned in clause 15 [Defective Goods],

Transnet m&y ca the Agreement or Purchase Order in so far as it relates to the unexecuted work

or ed or rejected portion of the Goods, and in such event, the supply of the remaining
tIQ sha# remain subject in all respects to these conditions.

17 EEN CANCELLATION

&

S

17.

17.2

If the Agreement or Purchase Order is cancelled in whole or in part in terms of clause 16 /[7ota/ or
Partial Failure to Perform the Scope of Supply], Transnet may execute or complete the Agreement with
any other entity and do so on such terms as it may deem proper, or may procure other comparable
Goods in substitution for those neglected to be manufactured or supplied or rejected as aforesaid, and
may recover from the Supplier the difference between the cost of such Goods and the Price [if the latter
was lower] as well as any costs and expenses [including any additional transport costs] which Transnet
may have had to incur in consequence of the Supplier’s default.

Any amount which may be recoverable from the Supplier in terms of clause 17.1 above, without

prejudice to any other legal remedies available to Transnet, may be deducted in whole or in part from

any monies in the hands of Transnet and due for payment to the Supplier.
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BREACH AND TERMINATION

18.1 If either Party [the Defaulting Party] commits a material breach of the Agreement and fails to remedy
such breach within 30 [thirty] calendar days of written notice thereof, the other Party [hereinafter the
Aggrieved Party], shall be entitled, in addition to any other rights and remedies that it may have in
terms of the Agreement, to terminate the Agreement forthwith without any liability and without

prejudice to any claims which the Aggrieved Party may have for damages against the Defaulting Party.

18.2 Either Party may terminate the Agreement forthwith by notice in writing to the other Party when the
other Party is unable to pay its debts as they fall due or commits any act or omission which would be
an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as amended from time to time], or if

any action, application or proceeding is made with regard to it for: \

a) a voluntary arrangement or composition or reconstruction of its defits;

b) its winding-up or dissolution;
c) the appointment of a liquidator, trustee, receiver, adminis eiver or similar officer; or

’ !! isMiction to which it is subject.

change of control of the Supplier by notice in writfag to the Supplier. For the purposes of this clause,

d) any similar action, application or proceeding in a

18.3 Transnet may terminate the Agreement at any time two] months of becoming aware of a
control means the right to direct the affairs CO ny whether by ownership of shares, membership

of the board of directors, agreement or e.

18.4 Notwithstanding this clause 18, Tr: cancel the Agreement without cause by giving 30 [thirty]

calendar days prior written noti 0 the Service Provider.

18.5 The provisions of clausdg 3 itions], 12 [Warranties], 17 [Rights on Cancellation], 21
[Confidentiality], 23 [L of Liability], 24 [Intellectual Property Rights], 27 [Dispute Resolution]
and 15.1 /Governdlg hall survive termination or expiry of the Agreement.

CESSION

otife to the Supplier, Transnet shall be entitled:

a point Transnet’s financier of the Goods as first payer under the Agreement, without
nsferring the ultimate responsibility for payment which will remain with Transnet; and
b to cede, assign and transfer its right, title and interest in the Goods to such financier as part of

the funding consideration for the Goods.

19.2 The Supplier is not entitled to cede, delegate, assign, Subcontract or in any other manner dispose of
any of its rights or obligations in terms of the Agreement without the prior written consent of Transnet,

which consent shall not be withheld or delayed unreasonably.

FORCE MAJEURE

20.1 Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force majeure
such as acts of God, fire, flood, war, lockout, government action, laws or regulations, terrorism or civil
disturbance, defaults or other circumstances or factors beyond the reasonable control of either Party,
and to the extent that the performance of obligations of either Party hereunder is delayed by virtue of
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the aforegoing, any period stipulated for any such performance shall be reasonably extended. Transnet

may however rely on strikes, industrial dispute and riots as a ground of force majeure.

20.2 Each Party will take all reasonable steps by whatever lawful means that are available to resume full

performance as soon as practicable and will seek agreement to modification of the relevant provisions

of the Agreement in order to accommodate the new circumstances caused by the act of force majeure.

If a Party fails to agree with such modifications proposed by the other Party within 90 [ninety] calendar

days of the act of force majeure first occurring, either Party may thereafter terminate the Agreement

with immediate notice.

21  CONFIDENTIALITY

21.1 The Parties hereby undertake the following with regard to Confidential In mation:

a)

b)

9

e)

g)

not to divulge or disclose to any person whomsoever in any for anner whatsoever, either
Wut the prior written consent
I'gc®¥rdance with a statute, or by a

nd empowered authority or official,

directly or indirectly, any Confidential Information of the

of such other Party, other than when called upon to
court having jurisdiction, or by any other duly a
in which event the Party concerned shall do wh gronably possible to inform the other of
such a demand and each shall assist the ot§er in seeking appropriate relief or the instituting of

a defensive action to protect the Cogsimignti formation concerned;

not to use, exploit, permit the rectly or indirectly, or in any other manner whatsoever

apply the Confidential Informd losed to it as a result of the Agreement, for any purpose

the Agreement;

not to make any sketches, drawings, photographs or copies of any kind of any part of the
disclosed | Information without the prior written consent of such other Party, except
when gea blygnecessary for the purpose of the Agreement, in which case such copies shall

be r§ga Confidential Information;
n

e-compile, disassemble or reverse engineer any composition, compilation, concept
pplication, item, component de-compilation, including software or hardware disclosed and shall
t analyse any sample provided by Transnet, or otherwise determine the composition or
structure or cause to permit these tasks to be carried out except in the performance of its

obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party exercises

in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any other
party used by such party in the performance of the Agreement, shall be dealt with as “restricted”
or shall be dealt with according to any other appropriate level of confidentiality relevant to the
nature of the information concerned, agreed between the Parties concerned and stipulated in

writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their control,
any public statements or issue press releases or disclose Confidential Information with regard to
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any matter related to the Agreement, unless written authorisation to do so has first been

obtained from the Party first disclosing such information;

h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the Permitted
Purpose provided that the employee or consultant concerned has a legitimate interest therein,
and then only to the extent necessary for the Permitted Purpose, and is informed by the Party
of the confidential nature of the Confidential Information and the obligations of the
confidentiality to which such disclosure is subject and the Party shall ensure such employees or

consultants honour such obligations;

i) each Party shall notify the other Party of the name of each pe }n or entity to whom any

Confidential Information has been disclosed as soon as practica er such disclosure;

j) each Party shall ensure that any person or entity to whid,itNisclgges Confidential Information

shall observe and perform all of the covenants the
such person or entity has signed the Agree

Information shall be responsible for any hreach

cepted in the Agreement as if
Party disclosing the Confidential
he¥ provisions of the Agreement by such

person or entity; and

k) each Party may by written notice oth&® Party specify which of the Party’s employees,

officers or agents are required on-disclosure undertaking.

U
% onfidential Information in this clause 21 shall not apply

21.2 The duties and obligations wit

where:

a) a Party can dermgonSyate that such information is already in the public domain or becomes

available to p rough no breach of the Agreement by that Party, or its Staff; or
b) a Party’s possession prior to receipt from the other Party, as proven by the first-
‘s written records, without an infringement of an obligation or duty of
; or
c) n be proved to have been rightfully received by a Party from a third party without a breach of

ty or obligation of confidentiality; or
is independently developed by a Party as proven by its written records.

\\21. This clause 21 shall survive termination for any reason of the Agreement and shall remain in force and
effect from the Commencement Date of the Agreement and 5 [five] years after the termination of the
Agreement. Upon termination of the Agreement, all documentation furnished to the Supplier by
Transnet pursuant to the Agreement shall be returned to Transnet including, without limitation, all
corporate identity equipment including dyes, blocks, labels, advertising matter, printing matter and the
like.

22  INSURANCES

22.1 Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out insurance
in respect of all risks for which it is prudent for the Supplier to insure against including any liability it
may have as a result of its activities under the Agreement for theft, destruction, loss of or damage to
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Goods, death or injury to any person and damage to property. The level of insurance will be kept under

review by Transnet, on an annual basis, to ensure its adequacy, provided that any variation to the level

of such insurance shall be entirely at the discretion of the Supplier.

The Supplier shall arrange insurance with reputable insurers and will produce to Transnet evidence of
the existence of the policies on an annual basis within 30 [thirty] calendar days after date of policy

renewals.

Subject to clause 22.4 below, if the Supplier fails to effect adequate insurance under this clause 22, it
shall notify Transnet in writing as soon as it becomes aware of the reduction or inadequate cover and
Transnet may arrange or purchase such insurance. The Supplier shall promptly reimburse Transnet for

any premiums paid provided such insurance protects the Supplier’s liabi Transnet assumes no

responsibility for such insurance being adequate to protect all of the Suppier's liability.

In the event that the Supplier receives written notice from its insurers advi of the termination of its

insurance cover referred to in clause 22.1 above or if the i e ses to be available upon

commercially reasonable terms, the Supplier shall immed Transnet in writing of such

termination and/or unavailability, where after either r or Transnet may terminate the
Agreement on giving the other Party not less than 30 [tf ilendar days prior written notice to that

effect.

23  LIMITATION OF LIABILITY
23.1 The Supplier’s liability under this clgu II'be in addition to any warranty or condition of any kind,
express or implied by law or oth@rwise, Ing to the Goods or ancillary Services, including the quality
of the Goods or ancillary Sgrvice materials delivered pursuant to the Agreement.
23.2 Neither Party excludes liability to the other Party for:
a) death orgferso injury caused by its negligence, [including its employees’, agents’ or
Subcgtra®@rs’ gegligence]; or
b) frau
23.3 Nei ar cepts liability for damages and claims of a special, indirect or consequential nature
result of the performance or non-performance of the Agreement, provided that such loss,
s or claims are not the direct result of the wilful acts or omissions and/or negligence or of any
o eveént which could reasonably have been foreseen and avoided on the part of the other Party. The
~ phrase, “special, indirect or consequential” is deemed to include economic loss, loss of opportunity, loss
of profit or revenue, and loss or damage in connection with claims against the principal by third parties.
23.4 Nothing in this clause 23 shall be taken as limiting the liability of the Parties in respect of clauses 21
[Confidentiality] and 24 [Intellectual Property Rights].
24  INTELLECTUAL PROPERTY RIGHTS
24.1 Title to Confidential Information
a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Supplier acknowledges that it has no claim of any
nature in and to the Confidential Information and Background Intellectual Property that is
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222



Page 83 of 102
Returnable document
proprietary to Transnet. For the avoidance of doubt all the Supplier's Background Intellectual

Property shall remain vested in the Supplier.

b) Transnet shall grant to the Supplier an irrevocable, royalty free, non-exclusive licence to use
Transnet’s Background Intellectual Property only for the Permitted Purpose. This licence shall
not permit the Supplier to sub-license to other parties.

c) The Supplier shall grant to Transnet an irrevocable, royalty free, non-exclusive licence to use
the Supplier's Background Intellectual Property for the Permitted Purpose. This licence shall not
permit Transnet to sub-license to other parties.

d) The Supplier shall grant Transnet access to the Supplier’s Background Intellectual Property on
terms which shall be bona fide negotiated between the Parties for t!‘\urpose of commercially
exploiting the Foreground Intellectual Property, to the extent that Qch access is required.

24.2 Title to Intellectual Property
a) All right, title and interest in and to Foreground Intellec Wrty prepared, conceived or

s shall vest in Transnet and the

developed by the Supplier, its researchers, agents

Supplier acknowledges that it has no claim of ai and to the Foreground Intellectual

Property. The Supplier shall not at any timefduring ®mefter the termination or cancellation of the

Agreement dispute the validity or en ility of such Foreground Intellectual Property, or
cause to be done any act or anyt ntesting or in any way impairing or tending to impair
any part of that right, title ang any of the Foreground Intellectual Property and shall

not counsel or assist any

b) Transnet shall be entitle segk protection in respect of the Foreground Intellectual Property
anywhere in the w as it shall decide in its own absolute discretion and the Supplier shall

reasonably aagist t in attaining and maintaining protection of the Foreground Intellectual

Property.
c) Wh e round Intellectual Property was created by the Supplier or its researchers,
en

an@&mployees and where Transnet elects not to exercise its option to seek protection

ontinue prosecution or maintain any such applications and to maintain any protection issuing

deCNes to discontinue the financial support of the prosecution or maintenance of any such
%r ction, Transnet shall notify the Supplier who shall have the right of first refusal to file or

-, on the Foreground Intellectual Property.
d) No consideration shall be paid by Transnet to the Supplier for the assignment of any Foreground
Intellectual Property from the Supplier to Transnet, over and above the sums payable in terms
of the Agreement. The Supplier undertakes to sign all documents and do all things as may be

necessary to effect, record and perfect the assignment of the Foreground Intellectual Property
to Transnet.

e) Subject to anything contrary contained in the Agreement and/or the prior written consent of
Transnet [which consent shall not be unreasonably be withheld], the Supplier shall under no
circumstances be entitled as of right, or to claim the right, to use Transnet’s Background
Intellectual Property and/or Foreground Intellectual Property.
24.3 Title to Improvements
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Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of Transnet’s
Background Intellectual Property and/or Confidential Information shall be exclusively owned by
Transnet. The Supplier shall disclose promptly to Transnet all such improvements, developments,
adaptations and/or modifications, inventions or discoveries. The Supplier hereby undertakes to sign all
documents and do all things as may be necessary to effect, record and perfect the assignment of such
improvements, developments, adaptations and/or modifications, inventions or discoveries to Transnet
and the Supplier shall reasonably assist Transnet in attaining, maintaining or documenting ownership
and/or protection of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information \

The Supplier shall not authorise any party to act on or use in any way dy Confidential Information
belonging to Transnet whether or not such party is aware of such Confi ial Information, and shall

promptly notify Transnet of the information if it becomes aware Wso acting, and shall provide
Transnet the information with such assistance as Transnet r requires, at Transnet’s cost and

expense, to prevent such third party from so acting.
Unauthorised Use of Intellectual Property

a) The Supplier agrees to notify Transne

@

e right, as its own option, to proceed against any party

ing of any conflicting uses of, and applications of

registrations of Patents, Designs a le Marks or any act of infringement, unfair competition

or passing off involving the Property of Transnet of which the Supplier acquires
knowledge and Transnetgffal

infringing its Intellectual §oper

b) It shall be withi ole and absolute discretion of Transnet to determine what steps shall be
er and the Supplier shall co-operate fully with Transnet, at Transnet’s

asure including legal action to bring any infringement of illegal use to an

0)

d) proceedings are commenced by Transnet alone, Transnet shall be responsible for all expenses

plig¥ shall cooperate to provide Transnet promptly with all relevant ascertainable facts.

shall be entitled to all damages or other awards arising out of such proceedings. If
proceedings are commenced by both Parties, both Parties will be responsible for the expenses

and both Parties shall be entitled to damages or other awards arising out of proceedings.

NON-WAIVER

25.1

25.2

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement, shall
not in any manner be construed to be a waiver of any of that Party's rights in that regard and in terms

of the Agreement.

Such failure or neglect shall not in any manner affect the continued, unaltered validity of the Agreement,
or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required to

be modified, the validity, legality and enforceability of the remaining provisions shall not be affected thereby.
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27  DISPUTE RESOLUTION

27.1

27.2

27.3

27.4

27.5

27.6

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement, the
Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such dispute
arising.

If the dispute has not been resolved by such negotiation, either of the Parties may refer the dispute to
AFSA and notify the other Party accordingly, which proceedings shall be held in Johannesburg.

Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or arbitrators
appointed by AFSA.

This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof, and
neither of the Parties shall be entitled to withdraw from the provisions o ‘ clause or claim at any

such proceedings that it is not bound by this clause 27.

This clause 27 is severable from the rest of the Agreement andyshall remin in effect even if the
Agreement is terminated for any reason.

This clause 27 shall not preclude either Party from s ent relief in a court of appropriate

jurisdiction, where grounds for urgency exist.

28 ADDRESSES FOR NOTICES

28.1

The Parties to the Agreement select th®ph¥sical addresses and facsimile numbers, as detailed

e

facsimile number, as may be, byRritteg notice to the other:

Transnet
(iv)  For % 49™ Floor Carlton Centre

hereafter, as their respective addreg yng or sending any notice provided for or required in

terms of the Agreement, provid Party shall be entitled to substitute such other address or

150 Commissioner Street

& Johannesburg, 2001
% Fax No. 011 774 9106

% Attention: Legal Counsel
For commercial notices: TFR Supply Chain Services

100 Eel Road
Bayhead

Durban

Fax No. 031 361 4517

Attention: B. Manyakalle

b) The Supplier

0] For legal notices: [e]
Fax No. [@]
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Attention: [e]

(i) For commercial notices: [e]
Fax No. [e]

Attention: [e]

12.2 Any notice shall be addressed to a Party at its physical address, or delivered by hand, or sent by

facsimile.
12.3 Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or \\
b) if posted by prepaid registered post, 10 [ten] calendar dafs after the date of posting

Wnced by a fax confirmation

prepaid registered post on the

thereof; or

c) if faxed, on the date and time of sending of such

printout, provided that such notice shall be co

date of dispatch of such fax, or, should .@
the next Business Day.

ilities be available on that date, on

13  WHOLE AND ONLY AGREEMENT

13.1 The Parties hereby confirm that the 4 ot constitutes the whole and only agreement between

them with regard to the subject g Agreement.
13.2 The Parties hereby confirm that

existed in any form whatsQever betWeen them, with regard to the subject matter dealt with in the

e Agmpement replaces all other agreements which exist or may have

Agreement, any annex ended hereto and the Schedule of Requirements.

14 AMENDMENT AND, E LCONTROL

14.1 Any amendigen ange of any nature made to the Agreement and the Schedule of Requirements

ly be valid if it is in writing, signed by both Parties and added to the Agreement as an

ad
14.2% ent the Parties cannot agree upon changes, the Parties shall in good faith seek to agree any
pNyosed changes using the dispute resolution procedures in clause 27 [Dispute Resolution].
&
S
15 GENERAL

15.1 Governing Law

The Agreement is exclusively governed by and construed in accordance with the laws of the Republic

of South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.
15.2 Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision include
references to that statutory provision as from time to time amended, extended or re-enacted and any
regulations made under it, provided that in the event that the amendment, extension or re-enactment
of any statutory provision or introduction of any new statutory provision has a material impact on the
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obligations of either Party, the Parties will negotiate in good faith to agree such amendments to the

Agreement as may be appropriate in the circumstances. If, within a reasonable period of time, the
Supplier and Transnet cannot reach agreement on the nature of the changes required or on modification
of Prices, delivery schedules, warranties, or other terms and conditions, either Party may seek to have

the matter determined in accordance with clause 27 [ Dispute Resolution] above.

Counterparts

The Agreement may be signed in any number of counterparts, all of which taken together shall

constitute one and the same instrument. Either Party may enter into the Agreement by signing any

\!

such counterpart.

16 TRANSNET'’S LIST OF EXCLUDED TENDERERS (BLACKLIST)

16.1

16.2

16.3

16.4

16.5

i)
of Bids;

All the stipulations around Transnet’s blacklisting process as laid Vnsnet’s Supply Chain Policy
and Procurement Procedures Manual are included hergi of reference. Below follows a

condensed summary of this blacklisting procedure.

Blacklisting is @ mechanism used to exclude a confpany/p from future business with Transnet for

a specified period. The decision to blacklist is one of the grounds for blacklisting. The standard

of proof to commence the blacklisting pr whether a “prima facié’ (i.e. on the face of it) case

has been established.

Depending on the seriousness gf the duct and the strategic importance of the Goods/Services,

in addition to blacklisting g com rson from future business, Transnet may decide to terminate

some or all existing congract§ with the company/person as well.

A supplier or con snet may not subcontract any portion of the contract to a blacklisted
company.

Grounds fi lisWAg include: If any person/Enterprise which has submitted a Bid, concluded a

th& capacity of agent or subcontractor, has been associated with such Bid or contract:

in bad faith, withdrawn such Bid after the advertised closing date and time for the receipt

j) has, after being notified of the acceptance of his Bid, failed or refused to sign a contract when
called upon to do so in terms of any condition forming part of the bid documents;

k) has carried out any contract resulting from such bid in an unsatisfactory manner or has breached

any condition of the contract;

I) has offered, promised or given a bribe in relation to the obtaining or execution of the contract;

m) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any

Government Department or towards any public body, Enterprise or person;

RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016
RFP Number: WRAC_CBB_21222



Page 88 of 102
Returnable document
n) has made any incorrect statement in a certificate or other communication with regard to the

Local Content of his Goods or his B-BBEE status and is unable to prove to the satisfaction of

Transnet that:
(i) he made the statement in good faith honestly believing it to be correct; and

(iv) before making such statement he took all reasonable steps to satisfy himself of its correctness;

0) caused Transnet damage, or to incur costs in order to meet the contractor’s requirements and

which could not be recovered from the contractor;

p) has litigated against Transnet in bad faith. \\

16.6 Transnet recognizes that trust and good faith are pivotal to its relationshipQith its suppliers. When a
dispute arises between Transnet and its supplier, the parties sho W best endeavours to resolve
the dispute in an amicable manner, whenever possible. Litig ) faith negates the principles of
trust and good faith on which commercial relationshipg Accordingly, Transnet will not do

business with a company that litigates against it ip ba is involved in any action that reflects

bad faith on its part. Litigation in bad faith in but is not limited to the following instances:

e) Vexatious proceedings. These are s proceedings which have been instituted without proper

grounds;
f) Perjury. Where a suppligf com erjury either in giving evidence or on affidavit;

g) Scurrilous allegatiofg. Wh supplier makes allegations regarding a senior Transnet employee

which are witho per foundation, scandalous, abusive or defamatory.

h) Abuse ofgoug p ss. When a supplier abuses the court process in order to gain a competitive

& e Qipf a bid process.
16.7 W y perSon or Enterprise has been found guilty by a court of law, tribunal or other administrative
C

% erious breach of any law, during the preceding 5 Years, such person/Enterprise may also be

ed. Serious breaches of the law would include but are not limited to corruption, fraud, theft,
\\ extortion, or contraventions of the Competition Act 89 of 1998 (e.g. collusive tendering). This process

excludes minor convictions such as traffic offences or personal disagreements between parties which

have no bearing on the business operations of the person or Enterprise.

16.8 Grounds for blacklisting include a company/person recorded as being a company or person prohibited
from doing business with the public sector on National Treasury’s database of Restricted Suppliers or
Register of Tender Defaulters.

16.9 Companies associated with the person/s guilty of misconduct (i.e. entities owned, controlled or
managed by such persons), any companies subsequently formed by the person(s) guilty of the
misconduct and/or an existing company where such person(s) acquires a controlling stake may be
considered for blacklisting. The decision to extend the blacklist to associated companies will be at the
sole discretion of Transnet.
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16.10 Any person or enterprise or company against whom a decision to blacklist has been taken, may make

representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be final.

&
S
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ANNEXURE F — INTERGRITY PACT

Important Note: All potential bidders must read this document and certify in the RFX Declaration
Form that that have acquainted themselves with, and agree with the content. The contract with
the successful bidder will automatically incorporate this Integrity Pact as part of the final
concluded contract.

INTEGRITY PACT

\
Between \

TRANSNET SOC LTD

Registration Number: 1990/000900/30 V
("Transnet”)

and

The Bidder / Supplier/ Service Provider / Contractor (herefnafter referred to as the “Bidder / Supplier”)

&
S
RFP Name: Supply and Delivery of Second-Hand Rails for the Rail Network Upgrade at the Port Of RFP for Goods
East London on a Once-Off Basis Version May 2016

RFP Number: WRAC_CBB_21222



Page 91 of 102
Returnable document

PREAMBLE

Transnet values full compliance with all relevant laws and regulations, ethical standards and the principles of

economical use of resources, fairness and transparency in its relations with its Bidders / Suppliers.

In order to achieve these goals, Transnet and the Bidder / Supplier hereby enter into this agreement hereinafter
referred to as the “Integrity Pact” which will form part of the Bidder’s / Supplier’s application for registration

with Transnet as a vendor.

The general purpose of this Integrity Pact is to agree on avoiding all forms of dishonesty, fraud and corruption
by following a system that is fair, transparent and free from any undue influence prior to, during and
subsequent to the currency of any procurement and / or reverse logistics event and any further contract to be
entered into between the Parties, relating to such event. \\

All Bidders / Suppliers will be required to sign and comply with undertakings confained in this Integrity Pact,

should they want to be registered as a Transnet vendor. V
17 OBIJECTIVES $

Integrity Pact, to avoid all forms of

17.1 Transnet and the Bidder / Supplier agree to enter

dishonesty, fraud and corruption including practiges tha®ggg#anti-competitive in nature, negotiations
made in bad faith and under-pricing by followj system that is fair, transparent and free from any
influence / unprejudiced dealings prior to, digmigg a ubsequent to the currency of the contract to be

entered into with a view to:

contract at a reasonable and competitive price in
of the works, goods and services; and

a) Enable Transnet to obtain
conformity to the defined

b) Enable Bidders / Supplief to absgain from bribing or participating in any corrupt practice in order
to secure the contrgct.

18 COMMITMENTS OF TRA

Transnet commi a easures necessary to prevent dishonesty, fraud and corruption and to observe

the followin

18.1 Trgfisn undertakes that no employee of Transnet connected directly or indirectly with the
nt and ensuing contract, will demand, take a promise for or accept directly or through

eW¥laries any bribe, consideration, gift, reward, favour or any material or immaterial benefit or

other advantage from the Bidder, either for themselves or for any person, organisation or third

«, party related to the contract in exchange for an advantage in the bidding process, bid evaluation,

~ contracting or implementation process related to any contract.

18.2 Transnet will, during the registration and bidding process treat all Bidders / Suppliers with equity,
transparency and fairness. Transnet will in particular, before and during the registration process,
provide to all Bidders / Suppliers the same information and will not provide to any Bidders / Suppliers
confidential / additional information through which the Bidders / Suppliers could obtain an advantage
in relation to any bidding process.

18.3 Transnet further confirms that its employees will not favour any prospective bidder in any form that
could afford an undue advantage to a particular bidder during the tendering stage, and will further treat
all Bidders / Supplier participating in the bidding process.

18.4 Transnet will exclude from the bidding process such employees who have any personal interest in the
Bidders / Suppliers participating in the bidding process.
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19 OBLIGATIONS OF THE BIDDER / SUPPLIER

19.1

19.2

The Bidder / Supplier commits itself to take all measures necessary to prevent corrupt practices, unfair
means and illegal activities during any stage of its bid or during any ensuing contract stage in order to
secure the contract or in furtherance to secure it and in particular the Bidder / Supplier commits to the
following:

a) The Bidder / Supplier will not, directly or through any other person or firm, offer, promise or
give to Transnet or to any of Transnet’s employees involved in the bidding process or to any
third person any material or other benefit or payment, in order to obtain in exchange an
advantage during the bidding process; and

b) The Bidder / Supplier will not offer, directly or through intermediaries, any bribe, gift,
consideration, reward, favour, any material or immaterial benefit or other advantage,
commission, fees, brokerage or inducement to any employee of Tral‘&t, connected directly or
indirectly with the bidding process, or to any person, organisationfor third party related to the
contract in exchange for any advantage in the biddin luation, contracting and

implementation of the contract. V
The acceptance and giving of gifts may be permitted provid%
a) the gift does not exceed R1 000 (one thousand r ail value;
b) many low retail value gifts do not exceed Rg1 000l a 12 month period;

c) hospitality packages do not exceed R5 value or many low value hospitality packages do
not cumulatively exceed R5 000;

nsnet employee more than 2 (two) gifts within a 12
O V&tue;

d) a Bidder / Supplier does not Qi
(twelve) month period, irresp

e) a Bidder / Supplier doesg#iot a ore than 1 (one) gift in excess of R750 (seven hundred
and fifty Rand) from a nsnefpemployee within a 12 (twelve) month period, irrespective of

value;

f) a Bidder / Supp under no circumstances, accept from or give to, a Transnet employee
any gift, esy, including an invitation to a business meal and /or drinks, or
hospitali rrespective of value, during any bid evaluation process, including a period
of 1 nths after such tender has been awarded, as it may be perceived as undue
and \mp rYinfluence on the evaluation process or reward for the contract that has been

rdgd; #nd

g) Bidder / Supplier may not offer gifts, goods or services to a Transnet employee at artificially

oygprices, which are not available to the public at those prices.
Bidder / Supplier will not collude with other parties interested in the contract to preclude a

S

19.4

19.5

competitive bid price, impair the transparency, fairness and progress of the bidding process, bid
evaluation, contracting and implementation of the contract. The Bidder / Supplier further commits itself
to delivering against all agreed upon conditions as stipulated within the contract.

The Bidder / Supplier will not enter into any illegal or dishonest agreement or understanding, whether
formal or informal with other Bidders / Suppliers. This applies in particular to certifications, submissions
or non-submission of documents or actions that are restrictive or to introduce cartels into the bidding
process.

The Bidder / Supplier will not commit any criminal offence under the relevant anti-corruption laws of
South Africa or any other country. Furthermore, the Bidder /Supplier will not use for illegitimate
purposes or for restrictive purposes or personal gain, or pass on to others, any information provided by
Transnet as part of the business relationship, regarding plans, technical proposals and business details,
including information contained or transmitted electronically.
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19.6 A Bidder / Supplier of foreign origin shall disclose the name and address of its agents or representatives
in South Africa, if any, involved directly or indirectly in the registration or bidding process. Similarly,
the Bidder / Supplier of South African nationality shall furnish the name and address of the foreign
principals, if any, involved directly or indirectly in the registration or bidding process.

19.7 The Bidder / Supplier will not misrepresent facts or furnish false or forged documents or information in
order to influence the bidding process to the advantage of the Bidder / Supplier or detriment of Transnet
or other competitors.

19.8 The Bidder / Supplier shall furnish Transnet with a copy of its code of conduct, which code of conduct
shall reject the use of bribes and other dishonest and unethical conduct, as well as compliance
programme for the implementation of the code of conduct.

19.9 The Bidder / Supplier will not instigate third persons to commit offen &&utlined above or be an
accessory to such offences.

20 INDEPENDENT BIDDING y
20.1 For the purposes of that Certificate in relation to any su jd, the Bidder declares to fully

understand that the word “competitor” shall include IWgual or organisation, other than the
Bidder, whether or not affiliated with the Bidder, who:

a) has been requested to submit a Bid in resp@nse to this Bid invitation;

b) could potentially submit a Bid in res this Bid invitation, based on their qualifications,
abilities or experience; and

c) provides the same Goods and
the Bidder.

s the Bidder and/or is in the same line of business as

20.2 The Bidder has arrived at subppitted Bid independently from, and without consultation,
communication, agreemen§ or a ment with any competitor. However communication between
partners in a joint vent@eg oRgconsortium will not be construed as collusive bidding.

g the generality of paragraph 5 above, there has been no consultation,
t or arrangement with any competitor regarding:

communicati
a) ricex
b) 0 ical area where Goods or Services will be rendered [market allocation];

mejrods, factors or formulas used to calculate prices;

20.3 In particular, wipfou

e intention or decision to submit or not to submit, a Bid;
the submission of a Bid which does not meet the specifications and conditions of the RFP; or
« f) bidding with the intention of not winning the Bid.

20.4 In addition, there have been no consultations, communications, agreements or arrangements with any
competitor regarding the quality, quantity, specifications and conditions or delivery particulars of the
Goods or Services to which his/her Bid relates.

20.5 The terms of the Bid as submitted have not been, and will not be, disclosed by the Bidder, directly or
indirectly, to any competitor, prior to the date and time of the official Bid opening or of the awarding
of the contract.

20.6 Bidders are aware that, in addition and without prejudice to any other remedy provided to combat any
restrictive practices related to bids and contracts, Bids that are suspicious will be reported to the
Competition Commission for investigation and possible imposition of administrative penalties in terms
of section 59 of the Competition Act No 89 of 1998 and/or may be reported to the National Prosecuting
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Authority [NPA] for criminal investigation and/or may be restricted from conducting business with the

public sector for a period not exceeding 10 [ten] years in terms of the Prevention and Combating of
Corrupt Activities Act No 12 of 2004 or any other applicable legislation.

20.7 Should the Bidder find any terms or conditions stipulated in any of the relevant documents quoted in
the RFP unacceptable, it should indicate which conditions are unacceptable and offer alternatives by
written submission on its company letterhead, attached to its submitted Bid. Any such submission shall
be subject to review by Transnet’s Legal Counsel who shall determine whether the proposed
alternative(s) are acceptable or otherwise, as the case may be.

21 DISQUALIFICATION FROM BIDDING PROCESS

21.1 If the Bidder / Supplier has committed a transgression through a violation of gection 3 of this Integrity
Pact or in any other form such as to put its reliability or credibility as a Bi Supplier into question,
Transnet may reject the Bidder’s / Supplier’s application from the registr&ion or bidding process and
remove the Bidder / Supplier from its database, if already registered.

21.2 If the Bidder / Supplier has committed a transgression throug
violation, such as to put its reliability or credibility into
procedures and at its own discretion also exclude the Bid
The imposition and duration of the exclusion will be dé %
The severity will be determined by the circumstafices o

\ f section 3, or any material
ansnet may after following due
Qgplier from future bidding processes.
d by the severity of the transgression.
ase, which will include amongst others

the number of transgressions, the position o ansgressors within the company hierarchy of the
Bidder / Supplier and the amount of the d . exclusion will be imposed for up to a maximum
of 10 (ten) years. However, Transne s the right to impose a longer period of exclusion,

depending on the gravity of the mis

21.3 If the Bidder / Supplier can pr@ve tha as restored the damage caused by it and has installed a
suitable corruption prevengjon s r taken other remedial measures as the circumstances of the
case may require, Transne®§may at its own discretion revoke the exclusion or suspend the imposed
penalty.

22  TRANSNET'S LIST TENDERERS (BLACKLIST)

22 @ ! g is @ mechanism used to exclude a company/person from future business with Transnet for
pecified period. The decision to blacklist is based on one of the grounds for blacklisting. The standard
a, of proof to commence the blacklisting process is whether a “prima facie’ (i.e. on the face of it) case

has been established.
22.3 Depending on the seriousness of the misconduct and the strategic importance of the Goods/Services,
in addition to blacklisting a company/person from future business, Transnet may decide to terminate

some or all existing contracts with the company/person as well.

22.4 A supplier or contractor to Transnet may not subcontract any portion of the contract to a blacklisted
company.

22.5 Grounds for blacklisting include: If any person/Enterprise which has submitted a Bid, concluded a
contract, or, in the capacity of agent or subcontractor, has been associated with such Bid or contract:

q) Has, in bad faith, withdrawn such Bid after the advertised closing date and time for the receipt

of Bids;
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r) has, after being notified of the acceptance of his Bid, failed or refused to sign a contract when

called upon to do so in terms of any condition forming part of the bid documents;

s) has carried out any contract resulting from such bid in an unsatisfactory manner or has breached
any condition of the contract;

t) has offered, promised or given a bribe in relation to the obtaining or execution of the contract;

u) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
Government Department or towards any public body, Enterprise or person;

v) has made any incorrect statement in a certificate or other communication with regard to the
Local Content of his Goods or his B-BBEE status and is unable to prove to the satisfaction of

Transnet that: \
(v) he made the statement in good faith honestly believing it to b!grrect; and

(vi) before making such statement he took all reasonable stgps to sati%§y himself of its correctness;
w) caused Transnet damage, or to incur costs in order to m tractor’s requirements and
which could not be recovered from the contractor; %
x) has litigated against Transnet in bad faith.

22.6  Grounds for blacklisting include a company/persorfirecorded as being a company or person prohibited
from doing business with the public sector a | Treasury’s database of Restricted Suppliers or
Register of Tender Defaulters.

22.7 Companies associated with the % ilty of misconduct (i.e. entities owned, controlled or
managed by such persons), co pics subsequently formed by the person(s) guilty of the
misconduct and/or an existing §gmpagy where such person(s) acquires a controlling stake may be
considered for blacklisting.ghe de n to extend the blacklist to associated companies will be at the
sole discretion of Tran

23  PREVIOUS TRANSG
licWhereby declares that no previous transgressions resulting in a serious breach of

ding”but not limited to, corruption, fraud, theft, extortion and contraventions of the
89 of 1998, which occurred in the last 5 (five) years with any other public sector

- If Ris found to be that the Bidder / Supplier made an incorrect statement on this subject, the Bidder /

« Supplier can be rejected from the registration process or removed from the Bidder / Supplier database,

if already registered, for such reason (refer to the Breach of Law Form contained in the applicable RFX
document.)

24  SANCTIONS FOR VIOLATIONS
24.1 Transnet shall also take all or any one of the following actions, wherever required to:

a) Immediately exclude the Bidder / Supplier from the bidding process or call off the pre-contract
negotiations without giving any compensation the Bidder / Supplier. However, the proceedings with
the other Bidders / Suppliers may continue;

b) Immediately cancel the contract, if already awarded or signed, without giving any compensation to the
Bidder / Supplier;

c) Recover all sums already paid by Transnet;
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Encash the advance bank guarantee and performance bond or warranty bond, if furnished by the Bidder
/ Supplier, in order to recover the payments, already made by Transnet, along with interest;

Cancel all or any other contracts with the Bidder / Supplier; and

Exclude the Bidder / Supplier from entering into any bid with Transnet in future.

25  CONFLICTS OF INTEREST

25.1

a)
b)

25.2

a)
b)

25.3

a)
b)

25.4

contracts véth
26 MONITO G

A conflict of interest includes, inter alia, a situation in which:

A Transnet employee has a personal financial interest in a bidding / supplying entity; and

A Transnet employee has private interests or personal considerations or has an affiliation or a
relationship which affects, or may affect, or may be perceived to affect his / her judgment in action in
the best interest of Transnet, or could affect the employee’s motivations for acting in a particular
manner, or which could result in, or be perceived as favouritism or nepotism\

A Transnet employee uses his / her position, or privileges or information@btained while acting in the
capacity as an employee for:

Private gain or advancement; or
The expectation of private gain, or advancement, or any other Qgv accruing to the employee

must be declared in a prescribed form.

Thus, conflicts of interest of any bid committee membe @ person involved in the sourcing process
must be declared in a prescribed form.

If a Bidder / Supplier has or becomes awajgQ
social relationship between its owner(s) / @

Transnet employee / member of Tr, X
considered for the bid process, the B @
must disclose the interest and it#f'genciegg

or
must notify Transnet imm

nflict of interest i.e. a family, business and / or
ber(s)"/ director(s) / partner(s) / shareholder(s) and a
Board of Directors in respect of a bid which will be
pplier:
ure, in the Request for Proposal ("RFX") declaration form;

jately iting once the circumstances has arisen.

The Bidder / Suppliegsh end to or borrow any money from or enter into any monetary dealings

or transactions, gifectly irectly, with any committee member or any person involved in the sourcing

process, wh s dgne, Transnet shall be entitled forthwith to rescind the contract and all other
r

/ Supplier.

26.1 ns Il be responsible for appointing an independent Monitor to:
random monitoring of compliance to the provisions of this Integrity Pact for contracts entered
in® b

S
b)

9

26.2

etween Transnet and the Bidder / Supplier for less than R100,000.000 (one hundred million Rand)
in value;
Monitor compliance to the provisions of this Integrity Pact for contracts entered into between Transnet
and the Bidder / Supplier for greater than R100,000.000 (one hundred million Rand) in value; and
Investigate any allegation of violation of any provisions of this Integrity Pact for contracts entered into
between Transnet and the Bidder / Supplier, irrespective of value.

The Monitor will be subjected to Transnet’s Terms of Conditions of Contract for the Provision of Services
to Transnet, as well as to Transnet’s Supplier Code of Conduct.

27 EXAMINATION OF FINANCIAL RECORDS, DOCUMENTATION AND/OR ELECTRONIC DATA

For the purpose of Monitoring, as stipulated above, the Monitor shall be entitled to:
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Examine the financial records, documentation and or electronic date of the Bidder / Supplier / Transnet.

The Bidder / Supplier / Transnet shall provide all requested information / documentation / data to the

Monitor and shall extend all help possible for the purpose of such examination.

28 DISPUTE RESOLUTION
28.1 Transnet recognises that trust and good faith are pivotal to its relationship with its Bidders / Suppliers.
When a dispute arises between Transnet and its Bidder / Supplier, the parties should use their best
endeavours to resolve the dispute in an amicable manner, whenever possible. Litigation in bad faith
negates the principles of trust and good faith on which commercial relationships are based. Accordingly,
following a blacklisting process as mentioned in paragraph 22 above, Transnet will not do business with
a company that litigates against it in bad faith or is involved in any action thgt reflects bad faith on its
part. Litigation in bad faith includes, but is not limited to the following in S:
a) Vexatious proceedings: these are frivolous proceedings which have instituted without proper
grounds;
b) Perjury: where a supplier make a false statement either in or on an affidavit;
c) Scurrilous allegations: where a supplier makes allegatio yng a senior Transnet employee
which are without proper foundation, scandalous, abusj atory; and
d) Abuse of court process: when a supplier abuses th brocess in order to gain a competitive
advantage during a bid process.
29 GENERAL
29.1 This Integrity Pact is governed by ang in accordance with the laws of the Republic of South
Africa.
29.2 The actions stipulated in this InWggrityPact are without prejudice to any other legal action that may
follow in accordance with tig provisions of the law relating to any civil or criminal proceedings.
29.3 The validity of thi Pact shall cover all the bidding processes and will be valid for an indefinite
period unless ¢ d by*€ither Party
29.4 Should on provisions of this Integrity Pact turn out to be invalid the remainder of this
Integy enfains valid.
29.5 0 glder / Supplier be confronted with dishonest, fraudulent or corruptive behaviour of one or
snet employees, Transnet expects its Bidders / Suppliers to report this behaviour directly to
enior Transnet official / employee or alternatively by using Transnet’s "Tip-Off Anonymous” hotline
\\ number 0800 003 056, whereby your confidentiality is guaranteed.
The Parties hereby declare that each of them has read and understood the clauses of this Integrity Pact and
shall abide by it. To the best of the Parties’ knowledge and belief, the information provided in this Integrity
Pact is true and correct.
000000000
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ANNEXURE G - NON DISCLOSURE AGREEMENT - GOODS
[March 2015]

&
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49t Floor, Carlton Centre, 150 Commissioner Street, Joh‘\esburg 2001,

and

the Company as indicated in the RFP bid response hereto EV

WHEREAS

Transnet and the Company wish to exchange Information [ag defi w] and it is envisaged that each party

may from time to time receive Information relating to th r in respect thereof. In consideration of each party

making available to the other such Information, the joindy agree that any dealings between them shall be

subject to the terms and conditions of this Agre ich themselves will be subject to the parameters of the
Bid Document.

IT IS HEREBY AGREED

1. INTERPRETATION

In this Agreement:

1.1 Agents di s, officers, employees, agents, professional advisers, contractors or sub-

contragtors \r aif Group member;

1.2 Bi@ oigBid DGcument means Transnet’s Request for Information [RFI] Request for Proposal [RFP]

for Quotation [RFQ], as the case may be;

1.3 nfidential Information means any information or other data relating to one party [the Disclosing
\\ Party] and/or the business carried on or proposed or intended to be carried on by that party and
which is made available for the purposes of the Bid to the other party [the Receiving Party] or its
Agents by the Disclosing Party or its Agents or recorded in agreed minutes following oral disclosure
and any other information otherwise made available by the Disclosing Party or its Agents to the
Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in
writing or otherwise, including any information, analysis or specifications derived from, containing or

reflecting such information but excluding information which:

1.3.1 is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or
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1.3.2 was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by
its written records or other reasonable evidence] free of any restriction as to its use or disclosure

prior to its being so disclosed; or

1.3.3 following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than the
Disclosing Party or its Agents, which source is not bound by any duty of confidentiality owed,

directly or indirectly, to the Disclosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, witho “tation, any information
relating to systems, operations, plans, intentions, market opportuniti ow-how, trade secrets and

business affairs whether in writing, conveyed orally or by machin@e edium.

2. CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this 4
party [the Receiving Party] will be treated by thge Rec

he Disclosing Party] to the other
g/Party as secret and confidential and will
not, without the Disclosing Party’s written t, directly or indirectly communicate or disclose

[whether in writing or orally or in any o anne?] Confidential Information to any other person

Agreement.
2.2 The Receiving Party will only u llential Information for the sole purpose of technical and

commercial discussions betweeRthe phrties in relation to the Bid or for the subsequent performance

of any contract between ti%g parties in relation to the Bid.

2.3 Notwithstanding cl ve, the Receiving Party may disclose Confidential Information:
2.3.1 to those ®.itgfAgentS who strictly need to know the Confidential Information for the sole purpose
set cl 2.2 above, provided that the Receiving Party shall ensure that such Agents are
%ﬁa prior to the disclosure of any part of the Confidential Information that the same is
nfid@itial and that they owe a duty of confidence to the Disclosing Party. The Receiving Party

at all times remain liable for any actions of such Agents that would constitute a breach of
his Agreement; or

\& to the extent required by law or the rules of any applicable regulatory authority, subject to clause
2.4 below.
2.4 In the event that the Receiving Party is required to disclose any Confidential Information in accordance

with clause 2.3.2 above, it shall promptly notify the Disclosing Party and cooperate with the Disclosing
Party regarding the form, nature, content and purpose of such disclosure or any action which the

Disclosing Party may reasonably take to challenge the validity of such requirement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal
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proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent

further unauthorised copying, disclosure or use.
All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall
not confer on the Receiving Party any rights, including intellectual property rights over the Confidential

Information whatsoever, beyond those contained in this Agreement.

RECORDS AND RETURN OF INFORMATION

The Receiving Party agrees to ensure proper and secure storage of all Information and any copies
thereof.

The Receiving Party shall keep a written record, to be supplied to the Dis*\'ng Party upon request,
of the Confidential Information provided and any copies made thereof 8nd, so far as is reasonably
practicable, of the location of such Confidential Information and agy copieS\hereof.

The Company shall, within 7 [seven] days of receipt of a writte om Transnet:

return all written Confidential Information [including jes[,%and

S

device whatsoever into which it was copied, r§ad or pr0grammed by the Company or on its behalf.

expunge or destroy any Confidential Information y computer, word processor or other

The Company shall on request supply a cgggate§igned by a director as to its full compliance with

the requirements of clause 3.3.2 abov

ANNOUNCEMENTS

Neither party will make or permi®g beghade any announcement or disclosure of its prospective interest
in the Bid without the

ritten consent of the other party.
Neither party sha
with the othe
party.

the other party’s name or any information acquired through its dealings
or publicity or marketing purposes without the prior written consent of the other

(o]
T m%of each party and its Agents under this Agreement shall survive the termination of any
or negotiations between the parties regarding the Bid and continue thereafter for a period of 5

e] Years

PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other person
and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing the Bid

and in complying with the terms of this Agreement.

ADEQUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.
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8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
Section 14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall
observe the provisions of such Act [as applicable] or any amendments and re-enactments thereof and
any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against
accidental loss or destruction of, or damage to such data held or processed by them.

9.  GENERAL \\

9.1 Neither party may assign the benefit of this Agreement, or any interestfhereunder, except with the
prior written consent of the other, save that Transnet may assign this Ag ent at any time to any
member of the Transnet Group. x

9.2 No failure or delay in exercising any right, power or privi is Agreement will operate as a
waiver of it, nor will any single or partial exercise of it further exercise or the exercise of
any right, power or privilege under this Agreemenrt or o

9.3 The provisions of this Agreement shall be se in the event that any of its provisions are held by
a court of competent jurisdiction or o plicable authority to be invalid, void or otherwise
unenforceable, and the remaining pyvisi8 all remain enforceable to the fullest extent permitted
by law. @

9.4 This Agreement may only be ifiedgby a written agreement duly signed by persons authorised on
behalf of each party.

9.5 Nothing in this Il constitute the creation of a partnership, joint venture or agency
between the

9.6 This Agreege governed by and construed in accordance with South African law and the parties
irrev bmf# to the exclusive jurisdiction of the South African courts.
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