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APPENDIX (i)  TERMS AND CONDITIONS OF CONTRACT FOR THE PROVISION OF SERVICES TO TRANSNET
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LIST OF ACRONYMS
B-BBEE Broad-Based Black Economic Empowerment
CD Compact/computer disc
DAC Divisional Acquisition Council
EME Exempted Micro Enterprise
GBC General Bid Conditions
ID Identity Document
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LOI Letter of Intent
NDA Non-Disclosure Agreement \\
oD Transnet Operating Division
PPPFA Preferential Procurement Policy Framework Act V
PTN Post-Tender Negotiations
QSE Qualifying Small Enterprise O
RFP Request for Proposal
SME Smali Medium Enterprise

SOC State Owned Co
TAC Transnet Acquisition cil

TCO Total Cost of Ownership

VAT

PR\

Tax

outh African Rand
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2]

RFP FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2) YEARS

Section 1: NOTICE TO BIDDERS

PROPOSAL REQUEST

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] are requested from persons,
companies, close corporations or enterprises [hereinafter referred to as an entity, Respondent or Bidder]
for the Provision of random drug testing and education and training on drug abuse at T\Q nationally to

Transnet.
On or after 14 May 2013, the RFP documents may be inspected at, and are obtaina om the office of
Transnet Freight Rail, Tender Advice Centre, Ground Floor, Inyanda House 1, 2 lington"Road Parktown,
Johannesburg.
A non-refundable tender fee of R250.00 [inclusive of VAT] is applicabl ayment is to be made
as follows:

Bank: Standard Bank *

Account Number: 203158598

Branch: Braamfontein OQ

Branch code: 004805

Account Name: Transhet Freight Rai

Reference: N 6

NOTES —

a) Thi o%t refundable.

b) receipt such payment made must be presented when collecting the RFP documents and

submitted thereafter with your Proposal.

ments will only be available for collection from 14 May 2013 until 15:00 on Monday 20 May 2013.

\here e payment must be effected prior to the deadline for collection.

N.B: Pursuant to note (b) above, should a third party [such as a courier] be instructed to collect RFP
documents on behalf of a Respondent, please ensure that this person [the third party] has a "proof of
payment” recejpt for presentation to Transnet when collecting the RFP documents.

Any additional information or clarification will be faxed or emailed to all Respondents, if necessary.

FORMAL BRIEFING

A compulsory RFP briefing will be conducted at Umjantshi Boardroom Inyanda House 2 on the 21 May
2013, at 10h00 for a period of + 3hours. [Respondents to provide own transportation and accommaodation].
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2.1 A Certificate of Attendance in the form set out in Section 15 hereto must be completed and submitted
with your Proposal as proof of attendance is required for a compulsory site meeting and/or RFP

briefing.
2.2 Respondents failing to attend the compulsory RFP briefing will be disqualified.

2.3 Respondents without a valid RFP document in their possession will not be allowed to attend
the RFP briefing.

2.4  The briefing session will start punctually at 10h00 and information will not be repeated for the benefit

of Respondents arriving late.

3 PROPOSAL SUBMISSION

Proposals in duplicate [1 original and 1 copy] must reach the Secretariat, Transnet &uisition Council

before the closing hour on the date shown below, and must be enclosed in a seale lope which must
have inscribed on the outside: V
RFP No: HOAC-HO-10616
Description : PROVISION OF RANDOM DRUG D EDUCATION AND
TRAINING ON DRUG ABUSE AT ONALLY FOR A PERIOD OF
TWO YEARS
Closing date and time: 4 June 2013 at 10
Closing address [Refer to opti / graph 4 below]

4 DELIVERY INSTRUCTIONS FOR RF
4.1 Delivery by hand

If delivered by ha hesenvelgpe is to be deposited in the Transnet tender box which is located at

the main entrafice,8In House 1, 21 Wellington road, Park town, Johannesburg, and should be

address llows:

CHAIRPERSON
NET FREIGHT RAIL ACQUISITION COUNCIL

A INYANDA HOUSE 1
\ 21 WELLINGTON ROAD
PARKTOWN

JOHANNESBURG
2001

a) The measurements of the "tender slot” are 400mm wide x 100mm high, and Respondents
must please ensure that response documents or files are no larger than the above dimensions.
Responses which are too bulky [i.e. more than 100mm thick] must be split into two or more
files, and placed in separate envelopes, each such envelope to be addressed as required in
paragraph 3 above.

b) It should also be noted that the above tender box is located at the main entrance and is

accessible to the public 24 hours a day, 7 days a week.
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4.2  Dispatch by courier

If dispatched by courier, the envelope must be addressed as follows and delivered to the Office of
The Secretariat, Transnet Freight Rail Acquisition Council and a signature obtained from that Office:

THE CHAIRPERSON

TRANSNET FREIGHT RAIL ACQUISITION COUNCIL
INYANDA HOUSE 1

21 WELLINGTON ROAD

PARKTOWN

JOHANNESBURG

2001

4.3  Please note that this RFP closes punctually at 10:00 on Tuesday 4 June 2013.

4.4  If responses are not delivered as stipulated herein, such responses will not be considered and will be
treated as "NON-RESPONSIVE" and will be disqualified.

4.5 No email or facsimile responses will be considered, unless otherwise statéd herein.

4.6 The responses to this RFP will be opened as soon as practicablejafterithe expiry of the time
advertised for receiving them.

4.7 Transnet shall not, at the opening of responses, disclose to any”other company any confidential
details pertaining to the Proposals / information se€eivedi.e. pricing, delivery, etc. The names and
locations of the Respondents will be divulged tosother’Respondents upon request.

4.8 Envelopes must not contain documentssrelating to any RFP other than that shown on the envelope.

Al} envelopes must reflect the return address of the Respondent on the reverse side.

4.9 No slips are to be attached te the\response documents. Any additional conditions must be embodied
in an accompanying lettér, Subject only to clause 15 [Afterations made by the Respondent to Bid
Prices] of the Genefal Bi@ Conditions, alterations, additions or deletions must not be made by the
Respondent to the actuahRFP documents.

5 BROAD-BASED BLACK'ECONOMIC EMPOWERMENT AND SOCIO-ECONOMIC OBLIGATIONS

Transnety fully endorses and supports the Government’s Broad-Based Black Economic Empowerment
RrdgrammeNand it is strongly of the opinion that all South African business enterprises have an equal
obligatien to redress the imbalances of the past.

Transnet would therefore prefer to do business with enterprises who share these same values and who are
prepared to contribute to meaningful B-BBEE initiatives [including, but not limited to subcontracting and Joint
Ventures] as part of their tendered responses. All procurement transactions will be evaluated accordingly.

The Department of Trade and Industry [DTI] is currently in the process of reviewing the B-BBEE Codes of
Good Practice [Code Series 000]. Transnet reserves the right to amend this RFP in line with such reviews
and/or amendments once they have come into effect. Transnet furthermore reserves the right to adjust the
thresholds and evaluation processes to be aligned with such changes which may be issued by the DTI after
the issue date of this RFP.
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5.1  B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of 2000
and its Regulations, Respondents are to note the following:

e Functionality is included at a pre-qualification stage with a prescribed percentage threshold
of 80%

e Proposals will be evaluated on price which will be allocated 80 or 90 points and preference
which will be allocated 20 or 10 points, dependent on the value of the Services.

e The 80/20 preference point system applies where the acquisition of the Services will be less
than R1 000 000.00.

e If the 80/20 preference point system is stipulated and all Bids received exceed
R1 000 000.00, the RFP will be cancelled.

o The 90/10 preference point system applies where acquisition of the Services will exceed R1
000 000.00.

o If the 90/10 preference point system is stipulated and alf Bids teceived are equal to or below
R1 000 000.00, the RFP will be cancelled.

The 80/20 / 90/ 10 preference point system is appli€able to this RFP.

When Transnet invites prospective service previdersfto submit Proposals for its various expenditure
programmes, it requires Respondents /[Large Enterprises and QSE's - see below] to have their B-BBEE
status verified in compliance with the Governmient Gazette No 34612, Notice No. 754 dated 23
September 2011. Valid B-BBEE Verifications€ertificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System [SANAS];
or

b) Registeréd Auditegsfapproved by the Independent Regulatory Board of Auditors [IRBA], in
aceBrdance with'the approval granted by the Department of Trade and Industry.

A Verification Certificate issued must reflect the weighted points attained by the measured entity for
eachselement of the scorecard as well as the overall B-BBEE rating.
Enterprises will be rated by Verification Agencies or Registered Auditors based on the following:
a) Large Enterprises [i.e. annual turnover greater than R35 million]:
o Rating level based on all seven elements of the B-BBEE scorecard

b) Qualifying Small Enterprises — QSE [i.e. annual turnover between R5 million and R35

million]:
o Rating based on any four of the elements of the B-BBEE scorecard
c) Exempted Micro Enterprises — EME [i.e. annual turnover less than R5 million]:

In accordance with B-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise
with an annual total revenue of R 5 million or less qualifies as an EME.

e Automatic rating of B-BBEE Level 4 irrespective of race or ownership
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e Black! ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate [which may be in the form of a
letter] from an auditor, accounting officer or a Verification Agency accredited by SANAS. The
certificate must confirm the company’s turnover, Black ownership / Black female ownership
and B-BBEE status level.

Respondents are required to furnish proof of the above to Transnet. [ie. a detailed scorecard as
stipulated above in respect of Large Enterprises and QSEs, or a certificate in respect of EMES].

In this RFP, Transnet will accordingly allocate a maximum of 10/20 [ten/twenty] points in
accordance with the 80/20 / 90/10 preference point system prescribed in the Preferential
Procurement Policy Framework Act (PPPFA), Act 5 of 2000 and its Regulations to the Respondent’s
final score based on an entity’s B-BBEE scorecard rating. /Refer Section 14 for further details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this RFP, will result
in a score of zero being allocated for B-BBEE.

Turnover: Kindly indicate your entity’s annual turnover for the fpast year:
R

All Respondents must complete and return the B-BBEE Préference Points Claim Form attached hereto
as Section 14.

5.2  B-BBEE Joint Ventures, Consortidms,and/or Subcontractors

In addition to the above, Respondents whb would wish to enter into a Joint Venture [IV] or
consortium with, or subcontract pertions of the contract to, B-BBEE entities, must state in their RFPs
the percentage of the total, contract value that would be allocated to such B-BBEE entities, should
they be successful in ‘beir@ awarded any business. A valid B-BBEE Verification Certificate in respect of
such B-BBEE JV\ orconseftium partners and/or subcontractor(s), as well as a breakdown of the
distribution ofythe aferementioned percentage must also be furnished with the RFP Bid to enable
Transnebtd evaluate in accordance with the processes outlined in the B-BBEE Preference Points Claim

Farm appended hereto as Section 14.
a) JVs or Consortiums

If contemplating a JV or consortium, Respondents should also submit a signed IV or
consortium agreement between the parties clearly stating the percentage [%] split of business
and the associated responsibilities of each party. If such a IV or consortium agreement is
unavailable, the partners must submit confirmation in writing of their intention to enter into a
JV or consortium agreement should they be awarded business by Transnet through this RFP
process. This written confirmation must clearly indicate the percentage [%] split of business
and the responsibilities of each party. In such cases, award of business will only take place

once a signed copy of a JV or consortium agreement is submitted to Transnet.

Y Black means South African Blacks , Coloureds and Indians, as defined in the B-BBEE Act, 53 of 2003
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(i) Incorporated JVs/Consortiums
As part of an incorporated JV/consortium’s Bid response, the incorporated
JV/consortium must submit a valid B-BBEE Verification Certificate in its registered

name.

(ii) Unincorporated JVs/Consortiums

As part of an unincorporated JV/consortium’s tendered response, the unincorporated
JV/consortium must submit a consolidated B-BBEE certificate as if it was a group

structure and such scorecard must have been prepared for this RFP in particular.
b) Subcontracting

If contemplating subcontracting, please note that a Respondent will not be awarded points for
B-BBEE if it is indicated in its Proposal that such Respondent intends subcontragting more than
25% [twenty-five per cent] of the value of the contract to an entity that doe§ not qualify for at
least the same points that the Respondent qualifies for, unless the intended, subcontractor is
an EME with the capability to execute the contract.

B-BBEE Registration

In addition to the Verification Certificate, Transnet recommends that Respondents register their
B-BBEE compliance and supporting documentation ongthe\Department of Trade and Industry’s [DTI]
National B-BBEE IT Portal and Opportunities Network'and ptovide Transnet with proof of registration
in the form of an official B-BBEE Profile issued bytthe DTI.

Transnet would wish to use the DFT B-BBEEAT Portal as a data source for tracking B-BBEE

compliance.

For instructions to register.and obtain a DTI B-BBEF Profile go to http.//bee.thedti.gov.za

6 COMMUNICATION

Respondents are warned thathyé Proposal will be liable to disqualification should any attempt be made by a

Respondent eithergirectly or indirectly to canvass any officer or employee of Transnet in respect of this RFP

betweengthe ¢losiagsdate and the date of the award of the business.

6.1

6.2

For ‘specific queries relating to this RFP, an RFP Clarification Request Form should be submitted
before 10:00 am on 31 May 2013, substantially in the form set out in Section 12 hereto. In the
interest of fairness and transparency Transnet’s response to such a query will then be made available
to the other Respondents who have collected RFP documents.

After the closing date of the RFP, a Respondent may only communicate with the Secretariat of the
Transnet Acquisition Council, at telephone number 011-544-9486 emails
TAC.SECRETARIAT@transnet.net or facsimile number 011 308 3967 on any matter relating to its RFP

Proposal.

Respondents found to be in collusion with one another will be automatically disqualified and restricted from

doing business with Transnet in the future.
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INSTRUCTIONS FOR COMPLETING THE RFP

7.1  Sign one set of original documents [sign, stamp and date the bottom of each page]l. This set will
serve as the legal and binding copy. A duplicate set of documents is required. This second set must
be a copy of the original signed Proposal.

7.2 Both sets of documents are to be submitted to the address specified in paragraph 0 above.

7.3 Al _returnable documents tabled in the Proposal Form [Section 4] must be returned with your
Proposal.

COMPLIANCE

The successful Respondent [hereinafter referred to as the Service Provider] shall be in full and complete

compliance with any and all applicable laws and regulations.

I\

ADDITIONAL NOTES

9.1 Changes by the Respondent to its submission will not be considered after the closing‘date.

9.2  The person or persons signing the Proposal must be legally authori bMpondent to do so
[Refer Section 6 — Signing Power, Resolution of the Board of; list of those person(s)
authorised to negotiate on behalf of the Respondent [if not th ised signatories] must also be
submitted along with the Proposal together with their%detal s.

9.3  Bidders who fail to submit a duly completed and RFP¥Declaration Form /Section 10] will not be
considered.

9.4  Transnet will not do business with comipanie ed in B-BBEE fronting practices.

9.5  Transnet may wish to visit the Respon ‘sgplace of business during this RFP process.

9.6  Transnet reserves the right rtake post-tender negotiations [PTN] with selected Respondents
or any number of shoft-liste spondents, such PTN to include, at Transnet’s option, any evaluation
criteria listed in %-nent. ‘

9.7  Unless ot i

ise\expressly stated, all Proposals furnished pursuant to this RFP shall be deemed to be
C

offers. CAnysex ns to this statement must be clearly and specifically indicated.

FAILURE TO OBSERVE ANY OF THE AFOREMENTIONED REQUIREMENTS
MAY RESULT IN A PROPOSAL BEING REJECTED

DISCLAIMERS

Respondents are hereby advised that Transnet is not committed to any course of action as a result of its

issuance of this RFP and/or its receipt of Proposals. In particular, please note that Transnet reserves the

right to:
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10.1 modify the RFP’s Services and request Respondents to re-bid on any such changes;

10.2 reject any Proposal which does not conform to instructions and specifications which are detailed

herein;
10.3 disqualify Proposals submitted after the stated submission deadline [Closing Date];
10.4 not necessarily accept the lowest priced Proposal;
10.5 reject all Proposals, if it so decides;
10.6 withdraw the RFP on good cause shown;
10.7 award a contract in connection with this Proposal at any time after the RFP’s closing date;

10.8 award a contract for only a portion of the proposed Services which are reflected in the scope of this
RFP;

10.9 split the award of the contract between more than one Service Provider; or \\

10.10 make no award of a contract.

In addition, Transnet reserves the right to exclude any Respondent from the b Wess who has been
convicted of a serious breach of law during the preceding 5 [five] years, incl t limited to breaches

@ ction 11 [Breach of Law]
whether or not they have been found guilty of a serious breach of law dukingsthe past 5 [five] years.
Transnet reserves the right to award the business to t ighestyscoring bidder/s unless objective criteria
justify the award to another bidder.

Kindly note that Transnet will not reimbur ndent for any preparatory costs or other work

performed in connection with its Proposal, whether ob not the Respondent is awarded a contract.

LEGAL REVIEW @

A Proposal submitted b ondent will be subjected to review and acceptance or rejection of its
proposed contractual t &

of business.

ransnet urges its clients, suppliers and the general public

of the Competition Act 89 of 1998. Respondents are required to i

ditions by Transnet’s Legal Counsel, prior to consideration for an award

\\ to report any fraud or corruption to
TIP-OFFS ANONYMOUS : 0800 003 056
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND TRAINING ON
DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2) YEARS

FOR A PERIOD OF TWO (2) YEARS

Section 2 : BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS
PROJECT SPECIFICATION

1. PURPOSE OF THE CONTRACT

I\

national footprint to conduct random drug testing and provide education and%taihing on drug abuse at
Transnet Freight Rail for a period of two years with an option to extend onal 1 (one) year

based on the service provider’s overall performance within TFR and/o sinéss requirements. The
t

Transnet Freight Rail (TFR) requires a service provider with proven competencw rience with a

service shall be provided by the contactor at TFR Depots to ens I Transnet Freight Rail

employees are reached nationally.
The Drug testing must be conducted through a screenin firsthand then proceeded with a laboratory
test where non negative results from the screening progce

The purpose is to ensure TFR provides a safe & % working environment, achieve a substance-
free working environment and compliance to QccupafiGial Health and Safety Act 85 of 1993 and SANS
3000-4.

The services shall be provided by taetor on TFR premises in areas as per list below.

2. BACKGRO &ENT SITUATION
The @ expires at the end of April 2013.

2\

3. SCOPE OF WORK

3.1 Services required

3.1.1 The service provider shall provide random drug testing and training services to all TFR depots and
sub-depots nationally.

3.1.2 The service provider shall provide the services of suitably qualified professional nurses to the

extent that their services are necessary for the performance of the service.
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3.1.3

3.14

The qualifications and experience of professional nurses shall be appropriate and adequate for the
purpose of rendering the service

The services shall be conducted in the depots and sub depots as per list below.

3.2 Drug Testing Training

3.21

3.2.2

3.2.3

3.24

3.2.5

3.2.6

The service provider shall provide education and training on drugs to be tested, their effects on
health and safety of employees, testing procedure and methodology.

The service provider must provide all equipment (training material, handouts, projectors, laptops
etc) required for drug testing training.

The service provider shall keep a correct and detailed attendance register 6" employees
attending the training

The service provider shall perform all duties as may be reasonably inGidental and necessary for

the successful completion of each training session. These shallgnclu uch administrative
duties as may be required.

It will be the responsibility of the client to ensi;tl gements such as venue and

employee attendance.

The service provider shall ensure that suc ation®and training is conducted by qualified
personnel to conduct such training.

3.3.1 Drug screening test will be,d or the foltowing illegal substances

33.1.1 Ca is juana)

3.3.1.2 phetanmine (speed)

3.3.1. phethamines (tik, meth, crystal, crank)

3&\ Cocaine (coke, crack)

3.3.1.5 Opiates (heroin, morphine) and,

3.3.1.6 Phencyclidine (PCP)

3.3.2 The screening test will be conducted by means of a saliva test and when the screening result is
positive, confirmation testing which involves the employee concern providing a urine sample
which will be sent to the laboratory for confirmation using Gas Chromatography Mass
Spectroscopy.

3.3.3 The service provider shall ensure that all testing equipment used is of an acceptable standard and
can test for all the drugs specified in 3.3.1.

3.34 Saliva screening test detection times must be of an acceptable standard.
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3.3.6
3.37

3.3.8

3.3.9

For confirmation testing the service provider shall use the services of an accredited laboratory for
Gas Chromatography Mass Spectroscopy.

The turn around period for confirmatory result must be less than 48 hours.

The service provider shall provide proof that it has access to the services of such a laboratory in a
form of an agreement with such laboratory.

The service provider shall ensure that the drug tests conducted are conducted in such a manner
that they are legally defensible.

The service provider shall submit with its tender the specifications of the testing equipment it will

be using, including:

»  Specificity, sensitivity, and reliability levels of your methodologies, techniques and equipment
used for each drug tested

= Detection time for each drug tested

= Description of calibration and certification of the equipment

= Methodology, protocols, technique to be used for testing

= Description of the chain of custody from the collection of safmple of thie affected employee
including the roles and responsibilities of TFR and your Zompany's resources.

= Timeline and action intervals for the full completign of a‘drug test.

3.4 Duties of service provider

34.1

3.4.2

3.4.3

3.4.3

345

3.4.6

3.4.7

The service provider shall petform all duties as may be reasonably incidental and necessary for
the successful perfosfiance ofithe service. These shall include any such administrative duties as
may be required.

The service \provider $hall furnish the client with a comprehensive monthly report of the services
conductechin that fonth.

Attend or be represented at regular monthly meetings and such other meetings as the Client
might,instruct.

The service provider shall appoint a project manager who shall liaise with the Client’s
representative on matters concerning the provision of this service.

The service provider shall ensure that the service is rendered in accordance with prevailing
professional standards.

Service provider shall render status reports on progress at such periods as the Client might
instruct.

The service provider must submit a proposed project plan indicating how he proposes to deliver
this service nationally including the resources i.e test kits that he will be using and areas / offices
where professional nurses will be operating from in servicing the different depots, number of staff
for this project or organogram etc.

Respondent’s Signature Date & Company Stamp
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3.5 Sub-Contracting

3.5.1 Sub-contracting will not be allowed except with written approval of the Client.

3.5.2 Use of subcontractors must be clearly explained in the tender and all subcontractors must be
identified by name.

3.53 The contracted service provider shall be wholly responsible for the entire contract performance
and risks where sub-contracting.

4. Client responsibilities

4.1
4.2
4.3
4.4

5. Alternative Proposal OQ

5.1

5.2

5.3
5.3

I\

Ensure logistical arrangements such as venue for testing and training is available.
Releasing of employees for testing and training interventions in terms of inter IW\a sis

Provision of relevant TFR policies procedures, standards and guidelines.

Responsible for supplying all required and relevant information to the

Tenderers must submit an alternative propesal fob urine screen testing and when the screening result is
positive, confirmation testing which, invielves the employee concern providing a urine sample which will be

Drug testing will be evice that can test all substances as stipulated in 3.3.1. The test

performed in front of\the donot. If the split specimen cup is not used, the specimen must be split into two

samples in cas€ o egative testing.

This pr I'shouldvinclude the provision of Mobile Clinics that ensure privacy for the donor.

AQ ents and conditions as set out in this document will apply.

List of Depots and sub-depots

Business Unit Depots Sub-depots No. of
(Areas) tests
per
month
Agriculture and Bulk Liquids PRETORIA Pienaarsrivier 50
(ABL) KROONSTAD Virginia
SENTRARAND
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BELLVILLE Hennenman
BLOEMFONTEIN Whites
EAST LONDON Wolwehoek
WORCESTER Rooival
GERMISTON Dover
KASERNE Westleigh
NATALSPRUIT Theunissen
ISANDO Welkom
VEREENIGING Bothaville
BETHLEHEM Koppies \\
SPRINGS Bethel
HARRISMITH Nigel
QUEENSTOWN Trich V
VOORBAAI
BEAUFORT WEST
Wellington
Caledon
O Brakenfell
Cape Town
Touwsrivier
Brandfort
Indwe
x Robertson
Laingsberg
Mosselbay
\Q Oudtshoorn
\ Willowmore
Riversdale
George
Elandsfontein
Container and Automotive CONTAINER o Container  Terminals 50
(CAB) TERMINALS (Bloemfontein,  City
LADYSMITH Deep, Port Elizabeth,
NEWCASTLE Newcastle, Tutuka,
PIETERMARITZBU Sasolburg, Bayhead,
Respondent’s Signature Date & Company Stamp
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RG Bellville, Kaserne,
DURBAN Bayhead)
BAYHEAD/ Union and Jupiter
MAYDONWHARF/ Ladysmith
WENTWORTH  / Estcourt
UMBILO / Heidelberg
KINGSREST Standerton
Volksrust
Dundee
Glencoe
Mason Mill
Stanger k\
Portshepston
Coal Business VRYHEID Piet Reti 50
RICHARDSBAY di @
ERMELO 3
OGIES
WELGEDAG
Steel and Cement PO E Musina 50
PYRAMIDAOUTH Naboomspruit
ASOLBURG lizaneen
Modimolle
LERKSDORP Mokopane
x KRUGERSDORP Letsitele
VEREENIGING Makhado
LEEUHOF Hercules
LANGLAAGTE BUs
\Q RUSTENBERG Pendaring
\ Thabazimbi
MAFIKENG Northam
KOEDOESPOORT Schwezer Reneke
POTCHEFSTROOM Christiana
HARRISMITH Bloemhof
Arlington
Ficksburg
Oberholzer
Coligny
Robinson
Ventersdorp
Zeerust
Respondent’s Signature Date & Company Stamp
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Magaliesburg
Lichtenburg
Fochville
Viljoensdrift

Iron Ore and Manganese

"

KIMBERLEY
POSTMANSBURG
PORT ELIZABETH
SALDANHA

O

De Aar
Lime Acres
Warrengton
Upington
Sishen
Barklywest
Colesberg
Noupoort
Petrusburg
Oranjerivi

Oudtsheorn
iddelburg (CP)
Paterson
Cradock
Cookhouse

Uitenhage
Groblershoop
Halfweg
Kenhardt
Lambertsbaai
Vredendal

\%

50

T\

al'Mining and Chrome

NELSPRUIT
WITBANK

Kaapmuiden
Komatipoort
Watervalboven
Ngodwana
Phalaborwa
Hazyview
Sabie
Hoedspruit
Middelburg
Lydenburg
Steelport
Belfast

50

Respondent’s Signature
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1 GREEN ECONOMY / CARBON FOOTPRINT

Whereas Transnet cannot prescribe a Respondent’s commitment to environmental issues, Transnet would
wish to have an understanding of your company’s position in this regard, including key environmental
characteristics such as waste disposal, recycling and energy conservation. Please submit details of your
entity’s policies in this regard.

2 GENERAL SERVICE PROVIDER OBLIGATIONS

2.1  The Service Provider(s) shall be fully responsible to Transnet for the acts and omissions of persons
directly or indirectly employed by them. \\

2.2 The Service Provider(s) must comply with the requirements stated in this RFP.

3 EXCHANGE AND REMITTANCE

The attention of the Respondents is directed to clause 16 [Exchange emittance] of the General Bid

Conditions appended hereto. If Transnet is requested by the Respond >ffect payment overseas direct

to the Respondent’s principal or service provider, which is registered South African Company please
complete the details below, using the rate of exchang -@ blished by the South African Reserve Bank 7
[seven] calendar days before the closing date of thi

3.1  ZAR 1.00 [South African currency] bei eq@ [foreign currency]

3.2 __ Y% n relation to tendered price(shto bé remitted overseas by Transnet

3.3 me of country to which payment is to be made]

3.4  Beneficiary details:

[Applicable base date of Exchange Rate used]

}espon ents should note that Transnet would prefer to receive fixed price offers expressed in South African
Rand [ZAR].

4 SERVICE LEVELS

4.1  An experienced national account representative(s) is required to work with Transnet’s procurement
department. [No sales representatives are needed for individual department or locations].
Additionally, there shall be a minimal number of people, fully informed and accountable for this
agreement.

4.2  Transnet will have quarterly reviews with the Service Provider’s account representative on an on-
going basis.
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4.3  Transnet reserves the right to request that any member of the Service Provider’s team involved on
the Transnet account be replaced if deemed not to be adding value for Transnet.

4.4  The Service Provider guarantees that it will achieve a 95% [ninety-five per cent] service level on the
following measures:

a) Random checks on compliance specifications
b) On-time deliverables
4.5 The Service Provider must provide a telephone number for customer service calls.

4.6  Failure of the Service Provider to comply with stated service level requirements will give Transnet the
right to cancel the contract in whole, without penalty to Transnet, giving 30 [thirty] days’ notice to
the Service Provider of its intention to do so.

Acceptance of Service Levels: \\

YES NO

5 RISK V

Respondents must elaborate on the control measures put in place by , which would mitigate the
D n, in relation to:

risk to Transnet pertaining to potential non-performance by a Seryice P

5.1 Quality of Services delivered:

5.2  Continuity of the p Services:

5.3 Compliance ational Health and Safety Act, 85 of 1993:

6 REFERENCES

Please indicate below the company names and contact details of existing customers whom Transnet may
contact to seek third party evaluations of your current service levels:

NAME OF COMPANY CONTACT PERSON TELEPHONE
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7 FINANCIAL STABILITY

Respondents are required to submit their audited financial statements for the past 3 years with
their Proposal in order to enable Transnet to establish financial stability.

I\

\%
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8 PRE-QUALIFICATION AND EVALUATION METHODOLOGY AND CRITERIA

Transnet will utilise the following methodology and criteria in selecting a preferred Service Provider, if so

required:
Stage 1 Stage 2 Stage 3 Stage 4 Stage 5
Administrative Substantive 80% Minimum Weighted Post tender
Responsiveness Responsiveness Threshold Scoring / 100 negotiation (if

applicable) &

final award of
' f = Price contract
) [IFf B oo | D) dll
. f Scorecard
p 4

|
) O\

y
Returnable .
Documents - Technical & FINAL
& Schedules Pre-qualification Functionality SCORE V

8.1 STAGE ONE: Test for Administrative Responsiveness

Administrative responsivene RFP Reference

=S

cum d/or schedules [where Section 4
ed\and returned by the closing date

e  Whether the Bid has been lodge Section 1 paragraph 3

e  Whether all Returnable
applicable] were com
and time

Verify the vali rnable documents Section 4, page 24 and

25

e test for administrative responsiveness [Stage One] must be passed for a

ondent’s Proposal to progress to Stage Two for further pre-qualification

8.2 STAGE TWO: Test for Substantive Responsiveness to RFP

The test for substantive responsiveness to this RFP will include the following:

Pre-Qualification Criteria RFP Reference

o Whether any pre-qualification criteria set by Transnet, have | Section 1 par agraphs 2.2,
been met 6 10.3
Section 4 — validity period
Appendix (i), General Bid
Conditions clause 19

Sections 10, 11

e Whether the Bid contains a priced offer Section 3
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Pre-Qualification Criteria RFP Reference
o  Whether the Bid materially complies with the scope and/or All Sections
specification given
o  Entity’s financial stability Audited financial
statements, Section 2
paragraph 10

The test for substantive responsiveness [Stage Two] must be passed for a
Respondent’s Proposal to progress to Stage Three for further pre-qualification

STAGE THREE: Test Minimum Threshold 70% for Technical Criteria

The test for the Technical and Functional threshold will include the following: \\
Pre-Qualification Criteria Wei go;oti P Reference
Experiences(experience in Drug Testing service)
Proof of National Footprint
Organogram (staff compliment for project)
Laboratory agreement (48 hours confirmatio
Equipment specifications
Health and Safety Compliance ated as per
Tender Safety Questionnaire) N
Risk and Environment liance (Risk Register,
Business Continuity & Medical Waste
Management)
Total Weighting: 100%
imum qualifying score required: 70%

imum threshold for Stage Three pre-qualification criteria must be met or
ceeded for a Respondent’s Proposal to progress to Stage Four for final evaluation.
Transnet reserves the right to change the minimum threshold without prior notice.

STAGE FOUR: Evaluation and Final Weighted Scoring

a) Price Criteria

Evaluation Criteria

RFP Reference

. Commercial offer

Section 3

b) Broad-Based Black Economic Empowerment criteria

Evaluation Criteria

RFP Reference

o B-BBEE

Section 3

Respondent’s Signature
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= B-BBEE - current scorecard / B-BBEE Preference Points Claims Form [Section................ ]

e Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution in

accordance with the table below:

B-BBEE Status Level of Number of points Number of points
Contributor (90/10 system) (80/20 system)
1 10 20
2 9 18
3 8 16
4 5 12
5 4
6 3
7 2 4
8 1 2
Non-compliant 0 0
contributor
8.5 SUMMARY: Pre-Qualification Threshold inal Evaluated Weightings
Minimum Threshold [%]
70
Final Weighted Scores
80/90
20/10
\\ TOTAL SCORE: 100

Note: Transnet reserves the right to conduct post-tender negotiations with the preferred Respondent(s)
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND TRAINING
ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2) YEARS

Section 3 : PRICING AND DELIVERY SCHEDULE

Respondents are required to complete the table below:

Pricing Schedule (Saliva Screening)

Service

Unit

Price
per

unit

Conducting Drug
Testing

Drug Test

10 per day

Nurse

3 hours

Travel

1 (per site)

H W N

Management Fees

Average Cos

unit

iner per hour

Travel (per hour)

Average Cost per

20 employees

session with 20 per session
participants
1
C Material (i.e 1
brochure handouts)
D Re-testing for
return to work
Respondent’s Signature Date & Company Stamp
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(after positive
laboratory
confirmation result)

Please Note the following:

e An assumption that 10% of employees will test positive on saliva screening test and will therefor require

laboratory confirmation test, this must be factored into your price. The laboratory confirmation test will not

be invoiced.

e No extra invoicing will be done for accommodation and travel, your cost must factor this in as per above.

o  Drug testing payment per unit cost (i.e number of tests conducted)

e Training invoiced per session

Pricing Schedule (Alternative option, Urine Screening)

I\

\%

Service Unit ric Total
er Quantities
unit
A Conducting Drug
Testing
1 Drug Test 1 10 per day
2 Nurs 1 3 hours
3 T 1 1 (per site)
4 ile*Clinic 1 3 hours
\\ nagement Fees
Average Cost per
unit
B Education and
Training
1 Trainer per hour 1
2 Travel (per hour) 1
Average Cost per 1 20 employees

session with 20

participants

per session

Respondent’s Signature
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C Material

brochure handouts)

(i.e 1

D Re-testing for
return to work
(after positive
laboratory

confirmation result)

I\

Please Note the following:

e An assumption that 10% of employees will test positive on saliva screening te

refore require

nd will
laboratory confirmation test, this must be factored into your price. The la twation test will not

be invoiced.

o No extra invoicing will be done for accommodation and travel, your

factor this in as per above.

e  Drug testing payment per unit cost (i.e number of tests condu

¢ Training invoiced per session

Notes to Pricing:

a)
b)
c)

d)

[¢]

Q

Prices must be quoted in South A

To facilitate like-for-li

schedule and notgu

OQ

clusive of VAT

nts are to indicate whether prices quoted would be subject to adjustment after a period of 12

ths, and if so which proposed adjustment factor(s) would be utilised

Respondent’s Signature

Date & Company Stamp




Transnet Request for Proposal No Page 29 of 64

Section 4: PROPOSAL FORM

I/We
[name of entity, company, close corporation or partnership]
of [full address]

carrying on business trading/operating as

represented by

in my capacity as

being duly authorised thereto by a Resolution of the Board of Directors or Members or Certificate V rtners, as the
case may be, dated a certified copy of which is annex eto, hereby offer

cordance with the terms
and dated
dule of RFP documents.

to provide the above-mentioned Services at the prices quoted in the schedule of prices in

set forth in the accompanying letter(s) reference

[if any] and the documents listed in the accomp

I/We agree to be bound by those conditions in Transnet’s:
(i) Terms and Conditions of Contract - Services;

(i) General Bid Conditions — Services; and

(i)  any other standard or special conditions menti @ embodied in this Request for Proposal.

I/We accept that unless Transnet should othégwise and so inform me/us in the letter of award/intent, this

Proposal [and, if any, its covering letter,an ubsequent exchange of correspondence], together with Transnet’s

alédntract should be signed and so inform me/us in a letter of intent [the
[ahd, if any, its covering letter and any subsequent exchange of correspondence]

into a formal contract if called upon to do so, or fail to commence the provision of Services within 4 [four] weeks
thereafter, Transnet may, without prejudice to any other legal remedy which it may have, recover from me/us any
expense to which it may have been put in calling for Proposals afresh and/or having to accept any less favourable
Proposal.

I/We accept that any contract resulting from this offer will be for a period of two years only; and agree to a penalty
clause to be negotiated with Transnet, which will allow Transnet to invoke a penalty against us should the delivery
of the Services be delayed due to non-performance by ourselves.

ADDRESS FOR NOTICES

The law of the Republic of South Africa shall govern any contract created by the acceptance of this RFP. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the Respondent

hereunder, at which ali legal documents may be served on the Respondent who shall agree to submit to the
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jurisdiction of the courts of the Republic of South Africa. Foreign Respondents shall, therefore, state hereunder the
name of their authorised representative in the Republic of South Africa who has the power of attorney to sign any
contract which may have to be entered into in the event of their Proposal being accepted and to act on their behalf
in all matters relating to such contract.
Respondent to indicate the details of its dom/cilium citandi et executandi hereunder:
Name of Entity:
Facsimile:
Address:

NOTIFICATION OF AWARD OF RFP
As soon as possible after approval to award the contract(s), the successful Respondent [the Se J&\rovider] will
be informed of the acceptance of its Proposal. Unsuccessful Respondents will be advised i iting of the name of

the successful Service Provider and the reason as to why their Proposals have been unsuccessful,*for example, in
the category of price, delivery period, quality, B-BBEE status or for any other reasv$

VALIDITY PERIOD

Transnet requires a validity period of 90 [ninety] days [from closing %iain is RFP.

NAME(S) AND ADDRESS / ADDRESSES OF DIRECTOR %EM R(S)

The Respondent must disclose hereunder the fuli name

ress(s) of the director(s) or members of the

company or close corporation [C.C.] on whose behalf the RER,is’submitted.

() Registration number of company / C.C.

(ii) Registered name of company

(iif)

Full name(s) of director Address/Addresses ID Number(s)

CONFIDENTIALITY

All information related to this RFP is to be treated with strict confidence. In this regard Respondents are required to
complete and return a signed copy of the Non-Disclosure Agreement appended hereto as Section ................ . All
information related to a subsequent contract, both during and after completion thereof, will be treated with strict
confidence. Should the need however arise to divulge any information gleaned from provision of the Services,
which is either directly or indirectly related to Transnet’s business, written approval to divulge such information
must be obtained from Transnet.

DISCLOSURE OF PRICES TENDERED
Respondents must indicate below whether Transnet may disclose their tendered prices and conditions to other
Respondents:
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YES NO

PRICE REVIEW

The successful Respondent(s) [the Service Provider] will be obliged to submit to an annual price review. Transnet
will be benchmarking this price offering(s) against the lowest price received as per a benchmarking exercise. If the
Service Provider’s price(s) is/are found to be higher than the benchmarked price(s), then the Service Provider shall
match or better such price(s) within 30 [thirty] days, failing which the contract may be terminated at Transnet’s

discretion or the particular service(s) purchased outside the contract.

RETURNABLE DOCUMENTS
All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the Respondent.
Returnable Documents means all the documents, Sections and Annexures, as listed in the table\Now.

a) Respondents are required to submit with their Proposals the mandato

detailed below. &
Failure to provide all mandatory Returnable Documents at the closing\a and time of this
tender will result in a Respondent’s disqualification. Bidders arefore urged to ensure that

all these Documents are returned with their Proposals.

Please confirm submission of these mandatory Returna ents by so indicating [Yes or No] in the
table below:
Returnable Dgtume Submitted
[Yes/No]

SECTION 2 : Background, Overview an@\e of uirements
SECTION 3 : Pricing and Delive e N

- Audited Financial Stateménts for previous 3 years [Large Enterprises and QSEs]

b) In addition to the requirements of section (a) above, Respondents are further required to submit with their
Proposals the following essential Returnable Documents as detailed below.

Failure to provide all essential these Returnable Documents may result in a Respondent’s
disqualification at Transnet’s sole discretion. Bidders are therefore urged to ensure that all
these documents are returned with their Proposals.

All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the Respondent.
Please confirm submission of these essential Returnable Documents by so indicating [Yes or No] in the table
below:
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ESSENTIAL RETURNABLE DOCUMENTS & SCHEDULES SUBMITTED
[Yes or No]

SECTION 1 : Notice to Bidders

Receipt for payment of RFP documents [paragraph 1]

SECTION 4 : Proposal Form

SECTION 5 : Vendor Application Form

- Original cancelled cheque or bank verification of banking details
- Certified copies of IDs of shareholder/directors/members [as applicable]

- Certified copy of Certificate of Incorporation [CM29/CM9 name change]

- Certified copy of share certificates [CK1/CK2 if CC] e

- Entity’s letterhead
- Certified copy of valid VAT Registration Certificate

- Valid B-BBEE Verification Certificate [Large Enterprises and QSEs]
Note: failure to provide a valid B-BBEE Verification Certificate a
date and time of the tender will result in an automatic score(0 C
allocated for B-BBEE scorecard

- Valid B-BBEE certificate from auditor, accounti fficer or SANAS
accredited Verification Agency [EMEs]
Note: failure to provide a valid B-BBEE Verifica rtificate at the closing

date and time of the tender will result in tic score of zero being
allocated for B-BBEE scorecard

Sl
being

- In the case of Joint Ventures, a copy of t
written confirmation of the g4inten

Agreement
Certified copy of valid VA m

int Venture Agreement or
enter into a Joint Venture

ation Certificate

ertificate of Acquaintance with Terms and Conditions of Contract

: RFP Declaration Form

SECTION 11 : Breach of Law Form

SECTION 13 : Supplier Code of Conduct
SECTION 14 : B-BBEE Preference Points Claim Form

SECTION ................ . Certificate of attendance of compulsory
SECTION ......ccvverunn : Certificate of Acquaintance with Specifications and Drawings
SECTION ................ : Non-Disclosure Agreement
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CONTINUED VALIDITY OF RETURNABLE DOCUMENTS

The successful Respondent will be required to ensure the validity of all returnable documents, including but not
limited to its Tax Clearance Certificate and valid B-BBEE Verification Certificate, for the duration of any contract
emanating from this RFP. Should the Respondent be awarded the contract [the Agreement] and fail to present
Transnet with such renewals as and when they become due, Transnet shall be entitled, in addition to any other
rights and remedies that it may have in terms of the eventual Agreement, to terminate such Agreement forthwith
without any liability and without prejudice to any claims which Transnet may have for damages against the
Respondent.

\%

S
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By signing these RFP documents, the Respondent is deemed to acknowledge that he/she has
made himself/herself thoroughly familiar with all the conditions governing this RFP, including
those contained in any printed form stated to form part hereof, and Transnet SOC Ltd will
recognise no claim for relief based on an allegation that the Respondent overlooked any such
condition or failed properly to take it into account for the purpose of calculating tendered prices

or otherwise.

SIGNED at on this day of 20

SIGNATURE OF WITNESSES ADDRESS OF WITNESSES

I\

Name

Name

SIGNATURE OF RESPONDE@ZD REPRESENTATIVE:

\\Q NAME:

DESIGNATION:
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND TRAINING
ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2) YEARS

Section 5 : VENDOR APPLICATION FORM V
Respondents are to furnish the following documentation and complete the fication Form below:

1. Original cancelled cheque OR letter from the Respondent’ verifying banking details [with bank
stamp]

2. Certified copy of Identity Document(s) of Share

@ D 2ctors/ Members [where applicable]

9°/"CM9 [name change]
Certified copy of Share Certificates [CK1/CK2
Original letterhead confirm ndipostal addresses

Original valid SARS T: ) nce Certificate [RSA entities only]
Certified copy VA%a ion Certificate [RSA entities only]

A signed lettéf from yolPentity’s auditor or accountant confirming most recent annual turnover figures

© ® N O U AW

Certifi PY lid Company Registration Certificate [if applicable]

Note: \ tract shall be awarded to any South African Respondent whose tax matters have not
been'declared by SARS to be in order.

Vendor Application Form

Entity’s trading name
Entity’s registered name
Entity’s Registration Number or ID Number if a Sole Proprietor

Form of entity [V] cc Trust Pty Ltd Limited Partnership  Sole Proprietor
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How many years has your entity
been in business?

VAT number [if registered]
Entity’s telephone number
Entity’s fax number
Entity’s email address
Entity’s website address
Bank name Branch & Branch code

Account holder Bank account number

Postal address
Code
A\

Physical address

Co
Contact person V

Designation
Telephone
Email
Annual turnover range [last financial year] R5-35m >R35m
Does your entity provide Services Both
Area of delive National Provincial Local
Is your en blic or private entity Public Private
Does your entity hav ive or IRP30 Certificate Yes No
Main product orse e.g. Stationery/Consulting]
Complete B-BBEF Oumer. alls:
o L BIagI;V;v;r:rﬁ; % Disabled Black ownership
\\ Does your entity have a B-BBEE certificate Yes No

What is your B-BBEE status [Level 1 to 9 / Unknown]
How many personnel does the entity employ Permanent Part time
If you are an existing Vendor with Transnet please complete the following:

Transnet contact person
Contact number

Transhet Operating Division

Duly authorised to sign for and on behalf of Entity / Organisation.
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Name Designation

Signature Date
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND TRAINING
ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2) YEARS

Section 6 : SIGNING POWER — RESOLUTION OF BOARD OF DIRECTORS

NAME OF ENTITY:

It was resolved at a meeting of the Board of Directors held on *\ that

- S "
O@\

S
o

ve is/are hereby authorised to enter into, sign, execute and complete any

in his/her capacity as i

documents relating t Proposal and any subsequent Agreement for the provision of Services.
QLQME
SIGNATURE CHAIRMAN
FULL NAME
SIGNATURE SECRETARY
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 7 : CERTIFICATE OF ACQUAINTANCE WITH RFP DOCUMENTS

NAME OF ENTITY:

— Q

1. I/we

do hereby certify that I/we acquainted myself/ourselves with all the do
and all conditions contained therein, as laid down by Transnet @
proposed supply/service/works for which I/we submitted my/our Prgpo

comprising this RFP
or the carrying out of the

2. I/we furthermore agree that Transnet SOC Ltd sh
an allegation that I/we overlooked any RFP/cg

6 ognise no claim from me/us for relief based on

purpose of calculating my/our offered pri

3. I/we understand that the accompanying Bid will be disqualified if this Certificate is found not to be true
and complete in every respect.

4. For the purposes of ¢hi ate and the accompanying Bid, I/we understand that the word

“competitor” shallliinclude
with the Bi :

as been requested to submit a Bid in response to this 8id invitation;

ndividual or organisation, other than the Bidder, whether or not affiliated

uld potentially submit a Bid in response to this Bid invitation, based on their

\\Q qualifications, abilities or experience; and
9)

provides the same Services as the Bidder and/or is in the same line of business as the
Bidder

5. The Bidder has arrived at the accompanying Bid independently from, and without consuitation,
communication, agreement or arrangement with any competitor. However communication between
partners in a joint venture or consortium will not be construed as collusive bidding.

6. In particular, without limiting the generality of paragraph 5 above, there has been no consultation,

communication, agreement or arrangement with any competitor regarding:
a) prices;

b) geographical area where Services will be rendered [market allocation]
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c) methods, factors or formulas used to calculate prices;

d) the intention or decision to submit or not to submit, a Bid;

e) the submission of a Bid which does not meet the specifications and conditions of the RFP;
or

f) bidding with the intention not winning the Bid.

7. In addition, there have been no consultations, communications, agreements or arrangements with any
competitor regarding the quality, quantity, specifications and conditions or delivery particulars of the
Services to which this RFP relates.

8. The terms of the accompanying Bid have not been, and will not be, disclosed by the Bidder, directly or
indirectly, to any competitor, prior to the date and time of the official Bid opening or of the awarding of
the contract.

é\to combat any

9. I/We am/are aware that, in addition and without prejudice to any other remedy provi

restrictive practices related to bids and contracts, Bids that are suspicious w reported to the
Competition Commission for investigation and possible imposition of admi
section 59 of the Competition Act No 89 of 1998 and/or may be rep

i Wna ies in terms of
he/National Prosecuting
Authority [NPA] for criminal investigation and/or may be restri
public sector for a period not exceeding 10 [ten] years ingerm Prevention and Combating of
Corrupt Activities Act No 12 of 2004 or any other applic%slation.

SIGNED at 2 day of 20

SIGNATURE OF WITNE SIGNATURE OF RESPONDENT

\\Q
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND TRAINING ON
DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2) YEARS

Section 8 : CERTIFICATE OF ACQUAINTANCE WITH THE GENERAL BID CONDITIONS -
SERVICES

[appended hereto as Appendix (i)]

I\

NAME OF ENTITY:

I/We 0
do

hereby certify that I/we acquainted myself/ourselves all the documentation comprising the General
[insert date] from Transnet SOC Ltd for the

s and conditions of the General Bid Conditions or failed to take it

lating my/our offered prices or otherwise.

een advised that a signed copy of this Schedule can be submitted in lieu of the

onditions as confirmation in terms of the Returnable Schedule.

2\

SIGNED at on this day of 20

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No Page 42 of 64

FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 9 : CERTIFICATE OF ACQUAINTANCE WITH THE TERMS AND CONDITIONS OF
CONTRACT FOR THE PROVISION OF SERVICES TO TRANSNET

[appended hereto as Appendix (ii)]

I\
NAME OF ENTITY:

I/We V
do

the ntation comprising the Terms
[insert date] from Transnet SOC Ltd for
the carrying out of the proposed Services for which @ bmitte

hereby certify that I/we acquainted myself/ourselves with a

and Conditions of Contract as received on
d my/our Proposal.

I/We furthermore agree that Transnet SO ecognise no claim from me/us for relief based on an

allegation that I/we overlooked any Terms and ditions of Contract or failed to take it into account for

the purpose of calculating my/our offered p or otherwise.

I/We confirm having be that a signed copy of this Schedule can be submitted in lieu of the
entire Terms and Co& of Contract as confirmation in terms of the Returnable Schedule.

SIGNED a< % on this day of 20_

\ SIgATURE OF WITNESS SIGNATURE OF RESPONDENT
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Respondents should also note the obligations as set out in
clause 19 [Terms and Conditions of Contract]

of the General Bid Conditions [Appendix (i)] which reads as follows:

19.1 The Service Provider shall adhere to the Terms and Conditions of Contract issued with
the Bid Documents, together with any schedule of ‘Special Conditions” or otherwise
which form part of the Bid Documents.

19.2  Should the Respondent find any conditions unacceptable, it shoufd indicate which
conditions are unacceptable and offer alternatives by written submission on its company
letterhead. Any such submission shall be subject to review by Transnet’s Legal Counsel
who shall determine whether the proposed alternative(s) are accepta \r otherwise, as

\%

the case may be.

&
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 10 : RFP DECLARATION FORM

NAME OF ENTITY: 6

We @ certify that:
1. Transnet has supplied and we have received approprin s to any/all questions [as
or REP Clar Oh purposes;

applicable] which were submitted by ourselves f*/
2. we have received all information we dee essapy for the completion of this Request for

Proposal [RFP];

3. at no stage have we received addition rmation relating to the subject matter of this RFP

from Transnet sources, otller thafinférmation formally received from the designated Transnet

contact(s) as nominate RFP documents;

4, our entity is concerned, that the processes and procedures adopted
this RFP and the requirements requested from Bidders in responding to
been conducted in a fair and transparent manner; and
ropbre, we declare that a family, business and/or social relationship exists / does not exist
e as applicable] between an owner / member / director / partner / shareholder of our
\\ entity and an employee or board member of the Transnet Group.

6. If such a relationship exists, Respondent is to complete the following section:

FULL NAME OF OWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOLDER: ADDRESS:
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Indicate nature of relationship with Transnet:

[Failure to furnish complete and accurate information in this regard will lead to the disqualification of a
response and may preclude a Respondent from doing future business with Transnet]

1. We declare, to the extent that we are aware or become aware of any relationship between
ourselves and Transnet [other than any existing and appropriate business relationship with
Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we
shall notify Transnet immediately in writing of such circumstances.

2. We accept that any dispute pertaining to this Bid will be resolved through the Ombudsman
process and will be subject to the Terms of Reference of the Ombudsman. The Ombudsman
process must first be exhausted before judicial review of a decision is sought. [Refer “Important
Notice to Respondents” overleaf].

a formal court

3. We further accept that Transnet reserves the right to reverse an award of business or decision
based on the recommendations of the Ombudsman without havi W

process to have such award or decision set aside.

SIGNED at on this day 20
For and on behalf of AS WITNESS:

duly authorised hereto

Name: Name:

Position: Position:

Signature: Signature:

Da

Place:
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint
in respect of RFPs exceeding R5,000,000.00 [five million S.A. Rand] in value. Should a
Respondent have any material concern regarding an RFP process which meets this value
threshold, a complaint may be lodged with Transnet's Procurement Ombudsman for

further investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms of

Reference for the Transnet Procurement Ombudsman, details of which are available for

review at Transnet’s website www.transnet.net.

An official complaint form may be downloaded from this website and submitted, together
with any supporting documentation, within the prescribed period, to \
procurement.ombud@transnet.net

For transactions below the R5,000,000.00 [five million S.A. Ran eshold, a complaint
may be lodged with the Chief Procurement Officer of the ansnet Operating
Division.

All Respondents should note that a complaint must'be ma good faith. If a complaint
place such a Bidder on its List of
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RFP FOR THE PROVISION OF
FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND

TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 11 : BREACH OF LAW FORM

NAME OF ENTITY:

I/We

do hereby certify that [/we have/have not been found guilty during the precedi five] years of a
89 of 1998, by a court
dent is required to

serious breach of law, including but not limited to a breach of the Competitio

of law, tribunal or other administrative body. The type of breach thaty]

disclose excludes relatively minor offences or misdemeanours, e.g. ffénces.

Where found guilty of such a serious breach, please QA
NATURE OF BREACH: O

DATE OF BREACH:

Furthermofe, e nowledge that Transnet SOC Ltd reserves the right to exclude any Respondent

id rocess, should that person or entity have been found guilty of a serious breach of law,

gulatory obligation.

SIGNED at on this day of 20__

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 12 : RFP CLARIFICATION REQUEST FORM

RFP No: HOAC-HO-10393
RFP deadline for questions / RFP Clarifications: Before 10:00 on 07 May 2013

TO: Transnet SOC Ltd \\
ATTENTION: The Secretariat, Transnet Acquisition Council [TAC]
EMAIL TAC.SECRETARIAT@transnet.net

DATE: V
FROM:

RFP Clarification No [to be inserted by Transnet] |.

REQUEST FO CLARIFICATION
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 13 : SUPPLIER CODE OF CONDUCT

Transnet aims to achieve the best value for money when buying or selling goods and obtaining services.
This however must be done in an open and fair manner that supports and drives a competitive economy.
Underpinning our process are several acts and policies that any supplier dealing wit{(ransnet must
understand and support. These are:

e  The Transnet Supply Chain Policy
o Section 217 of the Constitution - the five pillars of Public PSCM [Procu v Supply Chain

Management]: fairness, equity, transparency, competitiven ctiveness;
3 The Public Finance Management Act [PFMA];
e  The Broad-Based Black Economic Empowerment BBEE]; and
e  The Prevention and Combating of Corrupt A Act.

This Code of Conduct has been included in_this @
Transnet’s expectations regarding the befiaviour afid*conduct of its Suppliers.

formally apprise prospective Transnet Suppliers of

Prohibition of bribes, kickba lawful payments, and other corrupt practices

Transnet is in the pr transforming itself into a self-sustaining State Owned Company [SOC],

actively competing'n e ics industry. Our aim is to become a world class, profitable, logistics

organisation ) transformation is focused on adopting a performance culture and to adopt

behaviour: will enable this transformation.

\Qa Transnet will not participate in corrupt practices and therefore expects its Suppliers to act in a

similar manner.

e  Transnet and its employees will follow the laws of this country and keep accurate
business records that reflect actual transactions and payments to our Suppliers.

. Employees must not accept or request money or anything of value, directly or indirectly,
to:
. illegally influence their judgement or conduct or to ensure the desired outcome of
a sourcing activity;
E win or retain business or to influence any act or decision of any decision
stakeholders involved in sourcing decisions; or
— gain an improper advantage.
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e  There may be an occasion when a Supplier is confronted with fraudulent or corrupt
behaviour by a Transnet employee. We expect our Suppliers to use our “Tip-offs
Anonymous” Hot line to report these acts [0800 003 056].

b) Transnet is firmly committed to the ideas of free and competitive enterprise.

° Suppliers are expected to comply with all applicable laws and regulations regarding fair

competition and antitrust.

e  Transnet does not engage with non-value adding agents or representatives solely for the
purpose of increasing B-BBEE spend [fronting].

¢) Transnet’s relationship with Suppliers requires us to clearly define requirements, exchange

information and share mutual benefits.

° Generally, Suppliers have their own business standards and regulations. ﬁ(hough
Transnet cannot control the actions of our Suppliers, we will not tolerate any iliegal
activities. These include, but are not limited to:

- misrepresentation of their product [e.g. origin of “maRufacture, specifications,
intellectual property rights];
- collusion;

= failure to disclose accurate informatioh requ ring the sourcing activity [e.g.

ownership, financial situation, atus];

- corrupt activities listed above,

&

d‘appfoved before any materials, components, products

- harassment, intimidatio gressive actions towards Transnet employees.

. Suppliers must be evaluated an

or services are purchased em. Rigorous due diligence is conducted and the
Supplier is expe articipate in an honest and straight forward manner.

° Supplie réedrd and report facts accurately, honestly and objectively. Financial
re m ccurate in all material respects.

Confli f inter

Ac f rest arises when personal interests or activities influence [or appear to influence] the
\\ @ tohact in the best interests of Transnet. Examples include, but are not limited to:

e  Transnet employees awarding business to entities in which their family members or
business associates have an interest

e  Transnet employees having a financial interest in a bidding entity

Bidding entities are required to disclose any interest/s which exist between themselves and any employee

and/or Transnet Board member.
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 14 : B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-
Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

X
1. INTRODUCTION *

1.1 Atotalof ..ceveeeeenn. preference points shall be awarded for B-B u | of Contribution.

Certificate from a Verification Agency accredited by the African Accreditation System

1.2 Failure on the part of a Bidder to fill in and/or to sign this % ubmit a B-BBEE Verification
[SANAS] or a Registered Auditor approved by dependent Regulatory Board of Auditors
d in Close Corporation Act [CCA] together

preference points for B-BBEE Status Level of

[IRBA} or an Accounting Officer as conte

with the bid will be interpreted to 2
Contribution are not claimed.

1.3 Transnet reserves the right to req of @Bidder, either before a Bid is adjudicated or at any time

subsequently, to substantiaté\any claim in regard to preferences, in any manner required by

Transnet.

2, GENERAL DEFIN
21 “al p xes” include value-added tax, pay as you earn, income tax, unemployment
i ce fund contributions and skills development levies;
Qﬁ E” means broad-based black economic empowerment as defined in section 1 of the
\\ Broad-Based Black Economic Empowerment Act;

2.37 “B-BBEE status of contributor” means the B-BBEE status received by a measured entity based
on its overall performance using the relevant scorecard contained in the Codes of Good Practice
on Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black

Economic Empowerment Act;

2.4 “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional
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2.7

2.8
2.9
2.10

2.11

2.12
2.13
2.14

2.15

2.16

2.17

2.18

discounts that can utilised have been taken into consideration;

“consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a
contract;

“contract” means the agreement that results from the acceptance of a bid by Transnet;
“EME"” means any enterprise with an annual total revenue of R5 [five] million or less;

“firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs
of any service, for the execution of the contract;

“functionality” means the measurement according to predetermined norms, as set out in the
bid documents, of a service or commodity that is designed to be practical and ifseful, working or
operating, taking into account, among other factors, the quality, reliability aviability and durability
of a service and the technical capacity and ability of a bidder;

“non-firm prices” means all prices other than “firm” prices;
“person” includes reference to a juristic person;

“rand value” means the total estimated value of a cdntract in,Selith African currency, calculated

at the time of bid invitations, and includes all applicable\taxes and excise duties;

“subcontract” means the primary contractors #ssigning or leasing or making out work to, or
employing another person to support.such primarycontractor in the execution of part of a project
in terms of the contract;

“total revenue” bears the\same meahing assigned to this expression in the Codes of Good
Practice on Black EcapomicEmpowerment, issued in terms of section 9(1) of the Broad-Based
Black Empowermgfit Ast ahdipromulgated in the Government Gazette on 9 February 2007;

“trust” meansithe Yarrdngement through which the property of one person is made over or
bequeathed td a trliStee to administer such property for the benefit of another person; and

“trustée” means any person, including the founder of a trust, to whom property is bequeathed in
order forsuch property to be administered for the benefit of another person.

3. ADJUDICATION USING A POINT SYSTEM

3.1

3.2

3.3
3.4

3.5

The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated
in Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award to
another bidder.

Preference points shall be calculated after prices have been brought to a comparative basis taking
into account all factors of non-firm prices and all unconditional discounts.

Points scored will be rounded off to 2 [two] decimal places.

In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

However, when functionality is part of the evaluation process and two or more Bids have scored
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equal points including equal preference points for B-BBEE, the successful Bid will be the one
scoring the highest score for functionality.

3.6  Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.
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4. POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

41 In terms of Regulation 5(2) and 6(2) of the Preferential Procurement Regulations, 2011,
preference points shall be awarded to a Bidder for attaining the B-BBEE status level of
contribution in accordance with the table below:

B-BBEE Status Level of Number of Points
Contributor [Maximum 10]
1 10
2 9
3 8
4 5
i 5 4
6 3 \\
7 2
8 1
Non-compliant contributor 0
Note: Refer to Section 1 of the RFP document for further informa in terms of B-BBEE ratings.
4.2  Bidders who qualify as EMEs in terms of the B-BBE bmit a certificate issued by an
Accounting Officer as contemplated in the C &catlon Agency accredited by SANAS or a

for the purpose of conducting verificatic @
4.3  Bidders other than EMEs must Submit

Registered Auditor. Registered auditors d to meet the prerequisite for IRBA’s approval
g EME’s with B-BBEE Status Level Certificates.

original and valid B-BBEE status level verification

certificate or a certified cop¥, ther stantiating their B-BBEE rating issued by a Registered
Auditor approved by IRB erification Agency accredited by SANAS.
4.4 A trust, consortiufl or jBigk venture will qualify for points for its B-BBEE status level as a legal

that the entity submits its B-BBEE status level certificate.

4.5 r joint venture will qualify for points for their B-BBEE status level as an

\\ Tértiary institutions and public entities will be required to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.

4.7 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that does not qualify for at least the same number of points
that such a Bidder qualifies for, unless the intended subcontractor is an EME that has the
capability and ability to execute the subcontract.

4.8 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value of the contract to any other enterprise that does not have an equal or higher B-BBEE status
level than the person concerned, unless the contract is subcontracted to an EME that has the
capability and ability to execute the subcontract.
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5. B-BBEE STATUS AND SUBCONTRACTING

5.1 Bidders who claim points in respect of B-BBEE Status Level of Contribution must

complete the following:

B-BBEE Status Level of Contributor = [maximum of 10 / 20 points]

Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table
reflected in paragraph 4.1 above and must be substantiated by means of a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
an Accounting Officer as contemplated in the Close Corporation Act.

5.2  Subcontracting: \

Will any portion of the contract be subcontracted? YES/NO [delete which is not pplicable]

If YES, indicate: V

(i) What percentage of the contract will be subcontra

(i)  The name of the subcontractor .............c..cco.ovnee
(i) The B-BBEE status level of the subcontract

(iv) Is the subcontractor an EME? Q YES/NO
5.3  Declaration with regard to Company/Fi O

(i)  Name of ComPANY/FirM........cociiiimimiir i e

(i) VAT réai IOMTIUMDE ... e

pamy registration NUMDET. ... ..

(@i Type of Company / Firm
\ aPartnership/Joint Venture/Consortium

oOne person business/sole propriety

oClose Corporations
oCompany (Pty) Ltd
[TICK APPLICABLE BOX]

(v)  Describe Principal Business Activities

.................................................................................................................................
................................................................................................................................

.......................................................................................................................

(vi) Company Classification
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oManufacturer

oSupplier

oProfessional Service Provider

oOther Service Providers, e.g Transporter, etc
[TICK APPLICABLE BOX]

(vii) Total number of years the company/firm has been in business. ...
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BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and I /
we acknowledge that:

(i) The information furnished is true and correct.

(i) In the event of a contract being awarded as a result of points claimed as shown in
paragraph 6 above, the contractor may be required to furnish documentary proof to the
satisfaction of Transnet that the claims are correct.

(iii) If the B-BBEE status level of contribution has been claimed or obtained on a fraudulent
basis or any of the conditions of contract have not been fulfilled, Transnet may, in
addition to any other remedy it may have:

(a) disqualify the person from the bidding process; \\
(b) recover costs, losses or damages it has incurred or suffered as a of that

person’s conduct;
(c) cancel the contract and claim any damages which it ha result of

entities, or only the shareholders and dire ho acted in a fraudulent manner,

having to make less favourable arrangements due to llation;

(d) restrict the Bidder or contractor, its shareholdegs and rs, and/or associated
from obtaining business from Transnet periad not exceeding 10 years, after
the audi alteram partem [hear t|

(e) forward the matter for crimi

WITNESSES:

SIGNATURE OF BIDDER

DATE:
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 15: CERTIFICATE OF ATTENDANCE OF RFP BRIEFm

\%
O

It is hereby certified that — *
2 C/

Representative(s) of
attended the RFP

\“QQ~

[name of entity]
pect of the proposed Services to be rendered in terms of this RFP on

20

TRANSNET'S REPRESENTATIVE RESPONDENT'S REPRESENTATIVE
DATE DATE
EMAIL
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 16: CERTIFICATE OF ACQUAINTANCE WITH SPECIFICATIONS

[appended hereto as Appendix (iii)]

I/We \

\ do
hereby certify that I/we acquainted myself/ourselves with all the documen comprising the
Specifications for the carrying out of the proposed Services for which I/we s W/ ur Proposal.

I/We furthermore agree that Transnet SOC Ltd shall recognise no C me/us for relief based on an
allegation that I/we overlooked any provisions of the Specifications(o ad to take it into account for the
purpose of calculating my/our offered prices or otherwise

I/We confirm having been advised that a signed c this Schedule can be submitted in lieu of the
Specifications as confirmation in terms of the hedule.

SIGNED at on this day of 20___

S ITNESS SIGNATURE OF RESPONDENT
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FOR THE PROVISION OF RANDOM DRUG TESTING AND EDUCATION AND
TRAINING ON DRUG ABUSE AT TFR NATIONALLY FOR A PERIOD OF TWO (2)
YEARS

Section 17: NON DISCLOSURE AGREEMENT

Entered into by and between \\
TRANSNET SOC LTD \\/\
Registration Number 1990/000900/30

\\O

Registration Number

O Q~

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No Page 61 of 64

THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49™ Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

[the Company] [Registration No 1 whose

\

registered office is at

WHEREAS
Transnet and the Company wish to exchange Information [as defined below] and it 1§ envisaded that each party

may from time to time receive Information relating to the other in resps
party making available to the other such Information, the parties jointly ag at ‘any dealings between them
shall be subject to the terms and conditions of this Agreementjwhich
parameters of the Bid Document.

IT IS HEREBY AGREED O 2

1. INTERPRETATION
In this Agreement:

1.1  Agents mean dir icérs, employees, agents, professional advisers, contractors or sub-

contractors, oup. member;

1.2 Bid orBid ‘Do
[REPT on,R for Quotation [RFQ], as the case may be;

t means Transnet’s Request for Information [RFI] Request for Proposal

1.3 n al Information means any information or other data relating to one party [the
isclosing Party] and/or the business carried on or proposed or intended to be carried on by that
\\ party and which is made available for the purposes of the Bid to the other party [the Receiving
Party] or its Agents by the Disclosing Party or its Agents or recorded in agreed minutes following
oral disclosure and any other information otherwise made available by the Disclosing Party or its
Agents to the Receiving Party or its Agents, whether before, on or after the date of this
Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information

which:

a) is publicly available at the time of its disclosure or becomes publicly available [other than
as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of

this Agreement]; or
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b) was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated
by its written records or other reasonable evidence] free of any restriction as to its use or

disclosure prior to its being so disclosed; or

) following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in relation to such
information;

1.4  Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, without limitation, any
information relating to systems, operations, plans, intentions, market opportunities, know-how,
trade secrets and business affairs whether in writing, conveyed orally or by\machine-readable
medium.

2. CONFIDENTIAL INFORMATION

2.1 Al Confidential Information given by one party to this Adreement [the Disclosing Party] to the
other party [the Receiving Party] will be treated by tHe Receiving’Party as secret and confidential
and will not, without the Disclosing Party’s written“@ensent, directly or indirectly communicate or
disclose [whether in writing or orally or in any©ther manner] Confidential Information to any
other person other than in accordance with theyteims of this Agreement.

2.2 The Receiving Party will only use the Confidéntial Information for the sole purpose of technical
and commercial discussions§between,tiie parties in relation to the Bid or for the subsequent
performance of any contractbetween the parties in relation to the Bid.

2.3 Notwithstanding glause 2. habove, the Receiving Party may disclose Confidential Information:

a) to thosedof its Adents who strictly need to know the Confidential Information for the sole
Purpose set’out in clause 2.2 above, provided that the Receiving Party shall ensure that
stch Agents are made aware prior to the disclosure of any part of the Confidential
Information that the same is confidential and that they owe a duty of confidence to the
Disclosing Party. The Receiving Party shall at all times remain liable for any actions of such
Agents that would constitute a breach of this Agreement; or

b) to the extent required by law or the rules of any applicable regulatory authority, subject to
clause 2.4 below.

2.4 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such
requirement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as

permitted under this Agreement then, upon becoming aware of the same, without prejudice to
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any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps [including the institution
of legal proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to

prevent further unauthorised copying, disclosure or use.

2.6 Al Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement.

3. RECORDS AND RETURN OF INFORMATION

3.1  The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon
request, of the Confidential Information provided and any copies made theredf anhd, so far as is
reasonably practicable, of the location of such Confidential Information and any Copies thereof.

3.3  The Company shall, within 7 [seven] days of receipt of a written demand fgom Jransnet:
a) return all written Confidential Information [including=all copies}pand

b) expunge or destroy any Confidential Information froém any) computer, word processor or
other device whatsoever into which it was copied, read or programmed by the Company or
on its behalf.

3.4 The Company shall on request supply @ cerfificate signed by a director as to its full compliance
with the requirements of clause 3.3/b) above.

4. ANNOUNCEMENTS

4.1  Neither party will make, or\pénmit to be made any announcement or disclosure of its prospective
interest in the Bid witiout the prior written consent of the other party.

42  Neither party shall maKe use of the other party’s name or any information acquired through its
dealip@s With the 6ther party for publicity or marketing purposes without the prior written consent
of thefother party.

5. DURATION
THe obligations of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of
5 [five] years.

6. PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing
the Bid and in complying with the terms of this Agreement.
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7. ADEQUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
Section 14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall
observe the provisions of such Act [as applicable] or any amendments and re-enactments thereof

and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and
organisational measures in place against unauthorised or unlawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such data held%er processed by
them.

9. GENERAL

9.1  Neither party may assign the benefit of this Agreement, or ap¥ iriterést hefeunder, except with the
prior written consent of the other, save that Transnet may‘assign/this Agreement at any time to
any member of the Transnet Group.

9.2  No failure or delay in exercising any right, pofer of privilege under this Agreement will operate as
a waiver of it, nor will any single or pértial\exegcise of it preclude any further exercise or the

exercise of any right, power or privilege Under this Agreement or otherwise.

9.3  The provisions of this Agreement shall be/severable in the event that any of its provisions are held
by a court of competent §uisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and”the,remaining provisions shall remain enforceable to the fullest extent

permitted by law.

9.4  This Agreement may only be modified by a written agreement duly signed by persons authorised
on béhalf ofteach party.
9.5 #”Nething insthis Agreement shall constitute the creation of a partnership, joint venture or agency

Between the parties.

96 This Agreement will be governed by and construed in accordance with South African law and the
parties irrevocably submit to the exclusive jurisdiction of the South African courts.
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1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.9
1.10

111
1.12

Bid shall mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
Day shall mean any day other than a Saturday, Sunday or public holiday;

Respondent(s) shall mean a respondent/bidder to a Bid Document;

RFP shall mean Request for Proposal;

RFQ shall mean Request for Quotation;

RFX shall mean RFP or RFQ, as the case may be;

Services shall mean the services required by Transnet as specified in its@Bid\Document;
Service Provider shall mean the successful Respondent;

Tax Invoice shall mean the document as required by Section 20 of theWalue-Added Tax Act, 89 of
1991, as may be amended from time to time;

Transnet shall mean Transnet SOC Ltd, a State Qwred Company; and

VAT shall mean Value-Added Tax in termss@fathefValue-Added Tax Act, 89 of 1991, as may be
amended from time to time.

2 GENERAL

All Bid Documents and subsequent Gontracts and orders shall be subject to the following general conditions

as laid down by Transnet and are,to bé\strictly adhered to by any Respondent to this RFX.

3 SUBMISSION OF BID\DOCUMENTS

3.1

3.2

3.3

A Bid, athich shalf hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no
lat€Fthanythefclosing date and time specified in accordance with the directions issued in the Bid
Rocdments. Late Bids will not be considered.

Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Documents with the Bid number and subject marked on the front of the envelope.

The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1

4.2

Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.

Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof.
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10

4.3  Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-
referenced in the RFX.

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2  Only Respondents that have paid the Bid fee and provided proof of payment when submitting their
Bid will be considered.

VALIDITY PERIOD

6.1  Respondents must hold their Bid valid for acceptance by Transnet at any time within the requested
validity period after the closing date of the RFX.

6.2  Respondents may be requested to extend their validity period fora,specified ddditional period. In
such instances, Respondents will not be allowed to change any”aspect of their Bid, unless they are
able to demonstrate that the proposed change(s) is as a ditect and unavoidable consequence of
Transnet’s extension of the validity period.

SITE VISIT / BRIEFING SESSION

Respondents may be requested to attend (i) aasite visitiwhere it is considered necessary to view the site
prior to the preparation of Bids, or (ii) an RFX briefing"session when Transnet deems it necessary to provide
Respondents with additional information relevamt to the compilation of their Bids. When such visits or
sessions are indicated as compulsernin the Bid Document, Respondents are obliged to attend these
meetings as failure to do sogill resultin their disqualification.

CLARIFICATION BEFORETHE CLOSING DATE

Should clarifigétion, be™w@quired on any aspect of the RFX before the closing date, the Respondent must
direct sugh queries te'the contact person identified in the Bid Document.

COMMUNICATION AFTER THE CLOSING DATE

After the closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with
the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.
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11

12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to

submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

12.1 If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a)

b)

)
d)

enter into a formal contract when called upon to do so within such period as Transnet may
specify; or

accept an order in terms of the Bid;

furnish satisfactory security when called upon to do so for the fulfiiment of the tontract; or

comply with any condition imposed by Transnet,

Transnet may, in any such case, without prejudice to any other legal femedy which it may have,

proceed to accept any other Bid or, if it is necessary to do so, call, fok Bidsiafresh, and may recover

from the defaulting Respondent any additional expense incurred by Transhet in calling for new offers

or in accepting a less favourable offer.

12.2 If any Respondent, who has submitted a Bid and/éreoncluded a contract with Transnet [hereinafter

referred to as the Service Provider], or ipsthe ‘Gapacity of agent or subcontractor who has been

associated with such Bid or contract:

a)

b)

9

d)

e)

Q)

h)

has withdrawn such Bid after the advertised date and hour for the receipt of Bids; or

has, after having beep,notified of the acceptance of its Bid, failed or refused to sign a contract
when called uponte,doysotiniterms of any condition forming part of the Bid Documents; or

has carrieds ouitgény contract resulting from such Bid in an unsatisfactory manner or has

breached\anyycondition of such contract; or

hés offéred, promised or given a bribe in relation to the obtaining or the execution of such

cantract; or

Ras acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

has made any misleading or incorrect statement either

()] in the affidavit or certificate referred to in clause 18 [Notice to Unsuccessful

Respondents}], or
@i in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
. it made the statement in good faith honestly believing it to be correct; and

o before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

has litigated against Transnet in bad faith;
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13

14

15

16

i) has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;

)] has been included as a company or person prohibited from doing business with the public
sector on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company
[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any
Transnet business through its “blacklisting” process.

12.3 Any person or enterprise or company against whom a decision to blacklist has been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, whose decision shall be final.

12.4 Any disqualification [Blacklisting] imposed upon any person or enterprise or comfany, may also
apply to any other enterprise under the same or different names of disqualified petsons or enterprise
or company [or associates thereof] and may also be applied to any agent or employee of the person
or enterprise or company concerned.

CURRENCY

All monetary amounts referred to in a Bid response must be in Rand, the _cufrency of the Republic of South
Africa [ZAR], save to the extent specifically permitted in the RFX

PRICES SUBJECT TO CONFIRMATION
14.1 Prices which are quoted subject to confirmatien will'not be considered.

14.2  Firm prices quoted for the duratien of ahy resuiting order and/or contract will receive precedence over
prices which are subject to flligtuation if this is in Transnet’s best interests.

ALTERATIONS MADE BY THE/RESPONDENT TO BID PRICES

All alterations made by\the Respondent to its Bid price(s) prior to the submission of its Bid Documents must
be done by deleting the incofrect figures and words where required and by inserting the correct figures and
words against thé items concerned. All such alterations must be initialled by the person who signs the Bid
Documents. / Failufe to observe this requirement may result in the particular item(s) concerned being
excluded in the matter of the award of the business.

EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in its Bid Documents.

16.2 It is Transnet's preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and

also furnish full details of the principals to whom payment is to be made.
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17

18

19

20

16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be
made to or on behalf of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase

in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

ACCEPTANCE OF BID
17.1 Transnet does not bind itself to accept the lowest priced or any Bid.
17.2  Transnet reserves the right to accept any Bid in whole or in part.

17.3 Upon the acceptance of a Bid by Transnet, the parties shall be bound by these Gengral Bid Conditions
and any contractual terms and/or any schedule of “Special Conditions” or otherwise which form part
of the Bid Documents.

17.4 Where the Respondent has been informed by Transnet per fax massage or*email of the acceptance of
its Bid, the acknowledgement of receipt transmitted shall belregarded“as proof of delivery to the
Respondent.

NOTICE TO UNSUCCESSFUL RESPONDENTS

Unsuccessful Respondents shall be advised in writing that“their Bids have not been accepted as soon as
possible after the closing date of the Bid. On award of\business to the successful Respondent all unsuccessful
Respondents shall be informed of the name ofithe sticcessful Respondent and of the reason as to why their
Bids have not been successful.

TERMS AND CONDITIONS,OF CONTRACT

19.1 The Service Providen shall adhere to the Terms and Conditions of Contract issued with the Bid
Documents, together with any schedule of “Special Conditions” or otherwise which form part of the
Bid_Bocunients,

19.2 g=Should=the Respondent find any conditions unacceptable, it should indicate which conditions are
ynacceptable and offer amendments/ alternatives by written submission on its company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine
whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of
Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet's letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Intent, shall constitute a
binding contract until the final contract is signed.
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21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act
on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be stated in the Bid. Ifithe Respondent
is a close corporation, the full names of the members shall be stated in the Bid. If,thel Respondent is a
partnership or an individual trading under a trade name, the full names of the partners or ofysuch individual,

as the case may be, shall be furnished.

CONTRACTUAL SECURITIES

23.1 The successful Respondent, when called upon to do so, \shall provide security to the satisfaction of
Transnet for the due fulfiiment of a contract orgofder. ‘Such security shall be in the form of an
advanced payment guarantee [APG] and/or asperfesmance bond [Performance Bond], as the case
may be, to be furnished by an approved.bank, building society, insurance or guarantee corporation

carrying on business in South Africa.

23.2 The security may be applied in whole orfart at the discretion of Transnet to make good any loss or
damage which Transnet may inctigih consequence of a breach of the contract or any part thereof,

23.3  Such security, if reguitedgShall'be an amount which will be stipulated in the Bid Documents.

23.4 The successful Respendebt shall be required to submit to Transnet or Transnet’s designated official
the specified Secukity Gocument(s) within 30 [thirty] Days from the date of signature of the contract.
Failure togfeturn the securities within the prescribed time shall, save where prior extension has been
granted, entitle Transnet without notice to the Service Provider to cancel the contract with immediate
effecty

23.5 ‘Additional costs incurred by Transnet necessitated by reason of default on the part of the Service

Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX

25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown separately at the

standard rate on the Tax Invoice.
25.2 In respect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering

such Service represents a Service rendered by the principal; and
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26

27

b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission” for the

Services rendered locally] must show the VAT separately.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1 Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invited to submit offers based on
alternative methods of payment and/or financing proposals.

c) The Respondent is required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into
consideration when the Bid is adjudicated.

d) The Respondent must, therefore, in the first instance, tender stritly in accordance with clause
26.1a) above. Failure to comply with clause 26.1a) above may“preclude a Bid from further
consideration.

NOTE: The successful Respondent [the Service Provider], where®applicable, shall be required to

furnish a guarantee covering any advance payments, as)set out in clause 23 above [Contractua/

Securities].

26.2 Conditional Discount

Respondents offering prices which aré\subject to a conditional discount applicable for payment within

a specific period are to note thatithe conditional period will be calculated from the date of receipt by

Transnet of the Service ®Rrovidérsismonth-end statement reflecting the relevant Tax Invoice(s) for

payment purposes, pfovided the conditions of the order or contract have been fulfilled and the Tax

Invoice is correct ih, all\respects in terms of the contract or order. Incomplete and/or incorrect Tax

Invoices shall bejreturifed and the conditional discount period will be recalculated from the date of

receiptief thie correct documentation.

DELIVERY/REQUIREMENTS
27.1¢Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will be

governed by the provisions of the Terms and Conditions of Contract.

27.2 Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery

of the Services.

27.3 Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The “7otal or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT

28.1

28.2

Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated official
by means of an official amendment to the Bid Documents, it is required to tender for the Services

strictly in accordance with the specifications supplied by Transnet.
Copyright
Copyright in plans, drawings, diagrams, specifications and documents compiled by the Service

Provider for the purpose of contract work shall be governed by the Intellectual Property Rights section
in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTS

29.1

29.2

29.3

29.4

Bids submitted by foreign principals may be forwarded direcfly byytRe principals or by its South
African representative or agent to the Secretary of the Acquisition Colincil or to a designated official

of Transnet according to whichever officer is specifiedsin the Bid Documents.

In the case of a representative or agent, writtén, proof must be submitted to the effect that such
representative or agent has been duly autfiorised,toyact in that capacity by the principal. Failure to
submit such authorisation by the repre§entative oragent shall disqualify the Bid.

When legally authorised to prepare andysubmit Bids on behalf of their principals not domiciled in the
Republic of South Africa, répreseptatives or agents must compile the Bids in the names of such

principals and sign them on“behalf of the latter.

South African reptesentatives or agents of a successful foreign Respondent must when so required
enter into a formal contract in the name of their principals and must sign such contract on behalf of
the lattér. In every such case a legal Power of Attorney from their principals must be furnished to
Trafsnet'by the South African representative or agents authorising them to enter into and sign such

contfact:

a) Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

c) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the

domicifium citandi et executandi as provided for in the Terms and Conditions of Contract.
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29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b) funds are to be transferred to the credit of its South African agent or representative, in which

case the name and branch of such bank shall be furnished.

30 CONFLICT WITH BID DOCUMENT

Should a conflict arise between these General Bid Conditions and the Bid Document issued\the conditions
stated in the Bid Document shall prevail. \

000000000000 \/
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THIS SAFETY DOCUMENT IS RETURNABLE BY THE TENDERER

Tenderer SHE Management System
Questionnaire

This questionnaire is part of the TFR tender evaluation process and is to be completed by all
Tenderer’s and submitted with their tender offer. The objective of the questionnaire is to
provide an overview of the status of the Tenderer’s SHE management system. Tenderer’s
will be required to verify their responses noted in their questionnaire by providing evidence of
their ability and capacity in relevant matters. The tender warrants that the information
provided below is accurate and correct. The tenderer shall advise TFR of any changes.

TFR may verify the accuracy of this information (where necessary) during the physical
visit as part of the tender evaluation. \\

The information provided in this questionnaire is an accurate sum
company's SHE management system.

Company Name:

Signed: Name:

Position: Date:

Tender Description:

Tender Number:

Tenderer SHE Managemer* $ vstem
Questionnaire

- If yes provide details

- Is there a company SHE Management System,
procedures manual or plan?

- If yes provide a copy of the content page(s)

- Are the SHE responsibilities clearly identified for all
levels of Management and employees?

- If yes provide details

- Are safe operating procedures or specific safety
instructions relevant to its operations available?

Tool 3 - TFR Tender Safety Questionaire2.doc Page 1 of 3
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- If yes provide a summary listing of procedures or
instructions

- Is there a SHE incident register?
If yes provide a copy

- Are Risk Assessments conducted and appropriate
techniques used?

- If yes provide details

Describe briefly how health and safety training is \!
conducted in your company:

L

- Is a record maintained of all training and in
programs undertaken for employees in your

- Are regular health and safe
undertaken?

-If yes provide details

- Is there a pro
hazards at wor

hich employees can report

- If yes

- Is there a workplace SHE committee?

- Are employees involved in decision making over SHE
matters?

- If yes provide details

- Are there appointed SHE representatives?

- Comments

- Is there a system for recording and analysing health
and safety performance statistics including injuries and

Tool 3 - TFR Tender Safety Questionaire2.doc Page 2 of 3
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incidents?

- If yes provide details

- Are employees regularly provided with information on
company health and safety performance?

- If yes provide details

Is company registered with workmen’s compensation
and up to date?

- If yes provide proof of letter of good standing \

- Has the company been fined or convicted of an
occupational health and safety offence? V

Safety Performance qut
Monthly DIFR for previous months OQ

- If yes provide details

Tatal er of | DIFR per month
oyees

Previous | No of Disabling
Year Injuries
Jan
Feb
Mar
Apr

DIFR = Number of Disabling injuries x 200000 divided by number of manhours worked
for the period

Signed
(Tenderer)

Tool 3 - TFR Tender Safety Questionaire2.doc Page 3 of 3



MTRANSNEN

10 February 2011 Revision 00-00 IMS-PR-015.1 Attachment 7.9 '

TRANSNET LIMITED / CONTRACTORS / SUB-CONTRACTORS

CONTRACTUAL SAFETY CLAUSES WHICH WILL FORM PART OF ANY
RESULTING CONTRACT

The parties agree on the following arrangements according to section 37 (2) of the Occupational
Health and Safety Act, 1993 (Act 85 of 1993) to ensure compliance by the mandatory with provisions
of the Act.

1) That the contractor is an “employer” in his own right as defined in section 1 of Act 85 of 1993 and
that he must fulfill all his obligations as an employer in terms of the Act.

2) The contractor shall comply with the requirements of Act 85 of 1993 in its entirety.

contractor shall obtain them from a person designated by Transnet Limited for th ose, and

3) Where special permits are required, such as electrical switching, hot work permits, et!}he
all requirements of the contractor must rigidly comply with the permit. »
m

4) The contractor shall conduct a risk assessment of the work to be perfor
prior to the commencement of work, to identify risks and hazards
analyse and evaluate identified hazards.

petent person
s may be exposed to,

5) The contractor shall have a documented Health and Saf based on the risks and hazards
identified before commencement of work.

6) The Health and Safety Plan shall include the

Regulations

6.2 The safe working methods
compliance to the Act.

6.3 The safety equipmentgdevi clothing to be made available by the contractor to his
employees. "X

6.4 The site acce t sures pertaining to health and safety to be implemented.

6.5 Control medSurgs foRensuring that the Health and Safety Plan is maintained and monitored for
the du thegeontract.

7) The\ toshall ensure that all work is performed under the close supervision of a person
tréined t@ understand the hazards associated with the work performed and who has authority to
ensure that the necessary precautionary measures are implemented.

8) The contractor must appoint a Health and Safety Co-ordinator to liaise with Transnet Limited on
matters pertaining to occupational health and safety.

9) The appointed Safety Co-ordinator must liaise at least once a week with the* Health and Safety
Section / Risk Manager /Occupational Risk Manager of Transnet Limited.

10) The contractor shall furnish the* Health and Safety Section/ Risk Manager/ Occupational Risk
Manager of Transnet Limited immediately with full particulars of any sub-contractor which he
may involve in the contract in order that the sub-contractor himself can be made aware of all the
clauses in this contract pertaining to health and safety.

11) The contractor shall stop any subcontractor from executing work which is not in accordance with
the Health and Safety Plan or which poses a threat to health and safety of persons.
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12) The contractor shall ensure that all his employees and visitors undergoes health and safety
induction pertaining to the hazards prevalent, proof of such training must be kept on file.

13) In the event where the risk assessment reveals the risk relating to working from an elevated
position the contractor shall cause the designation of a competent person, responsible for the
preparation of a Fall Protection Plan.

14) The Fall Protection Plan shall include:

14.1 A risk assessment of all work carried out from an elevated position
14.2 Procedures and methods to address all the identified risks per location
14.3 Evaluation of employees physical and psychological fitness necessary to work at elevated
position,

14.4 The training of employees working from an elevated position.

14.5 Procedure addressing the inspection, testing and maintenance of all fall protex:ti{f}uipment.

al Risk

15) The contractor shall advise the * Health and Safety Section / Risk Manager/ %
ork being

Manager of Transnet Limited of any hazardous situations which may arise
performed either by the contractor or his sub-contractor.

16) Copies of all appointments required by the act must be given to * Safety Section /
Risk Manager / Occupational Risk Manager of Transnset Limited.

17) The contractor shall ensure that a Health and Safety Fi vailable which shall include all

documentation as required by the Act, copy of his ubcontractors Risk Assessment and
Health and Safety Plan.

18) All incidents referred to in Section 24 of thejAct igvolving the contractor and his subcontractor on
Transnet Ltd premises, shall be reportedyas pr ed. Transnet Ltd hereby obtains an interest in
the issue of any investigation, fo iry conducted in terms of Section 31 and 32 of the Act
into any incident involving t or,'his subcontractor, any person or machinery under his
control on Transnet Ltd p

19) No alcohol or any ather intoRigating substance shall be allowed on Transnet Ltd premises. The
contractor shall nyone under or suspected to be under the influence of alcohol or any
other intoxicatin stance on Transnet Ltd premises.

20) Cont nstre its employees undergo medical surveillance as required by legislation

21) Co\)tract will be required to provide monthly safety performance reports and statistics

22) A letter of good standing in terms of Section 80 (Employer to register with the Compensation
Commissioner) of the Compensation for Occupational Injuries and Disease Act 1993 (Act 130 of

1993) must also be furnished.

23) All clauses in the contract pertaining health and safety forms an integral part of the contract and if
not complied with may be construed as breach of contract.

*As applicable
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Standard Terms and Conditions of Contract

Services

1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, a Work Order including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

2.1
2.2

2.3

24

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules and/Greannexures and/or
appendices, including the Work Order(s), specifications for theqSekvices and such special
conditions as shall apply to the Agreement, together with the Général,_Tender Conditions and any
additional provisions in the associated bid documents tendefed byythe, Service Provider [as agreed
in writing between the Parties], which collectively andqexclusively govern the provision of Services
by the Service Provider to Transnet;

Background Intellectual Property meanstall Intellectual Property introduced and required by
either Party to give effect to their obligations‘under the Agreement owned in whole or in part by
or licensed to either Party or theirfaffiliates_prior to the Commencement Date or developed after

the Commencement Date otherwis@ypursdant to the Agreement;

Business Day(s) means Mondays to Fridays between 07:30 and 16:00, excluding public holidays

as proclaimed in Seuth Afgica;
Commencement Datesfmeans [®], notwithstanding the signature date of the Agreement;

Confidential\ Information means any information or other data, whether in written, oral,
graphi¢” or in"any other form such as in documents, papers, memoranda, correspondence,
noteboolks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d) any information disclosed by either Party and which is clearly marked as being confidential

or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7

2.8

2.9

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes;

i) Copyright works;
k) commercial, financial and marketing information;

1) data concerning architecture, demonstrations, tools and techniquesmprocesses, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functional and@atechpicals” requirements and
specifications of the disclosing Party;

n) information concerning faults or defects in goods, equipmeft, hardware or software or the
incidence of such faults or defects; and

0) information concerning the charges, Fees'and / or costs of the disclosing Party or its
authorised Subcontractors, or their methods, practices or service performance levels
actually achieved;

Copyright means the right{in expressigns, procedures, methods of operations or mathematical
concepts, computer program, cedes, compilations of data or other material, literary works, musical
works, artistic wogks, sotind\ recordings, broadcasts, program carrying signals, published editions,
photographicefvorksy. or cinematographic works of the copyright owner to do or to authorise the
doing of certain acts,specified in respect of the different categories of works;

Defaulty means any breach of the obligations of either Party [including but not limited to
fuhdament@) breach or breach of a fundamental term] or any Default, act, omission, negligence or
statefient of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement
from time to time;

Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.23

2.24

2.25
2.26

2.27

Intellectua! Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parties to the Agreement together with their subsidiaries, divisions, business
units, successors-in-title and their assigns;

Party means either one of these Parties;

Patents mean registered Patents and Patent applications, once the latteghave progeeded to grant,
and includes a right granted for any inventions, products or processes ifallifields of technology;

Permitted Purpose means any activity or process to be upd€rtaken or supervised by Personnel
or employees of one Party during the term of the Agreement, for which purpose authorised
disclosure of the other Party’s Confidential Information or Intellectual Property is a prerequisite in
order to enable such activity or process to be accomplished;

Personnel means any partner, employe€, agent, consultant, independent associate or supplier,
Subcontractor and the staff of such”Subcontractor, or other authorised representative of either
Party;

Purchase Order(s) means official orders issued by an operating division of Transnet to the

Service Provider for theWprovisionyof Services;

Service(s) means [®], the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Order(s)‘insterms of the Agreement;

SerticepLevel Agreement or SLA means the processes, deliverables, key performance
indicators4dnd performance standards relating to the Services to be provided by the Service

Rrovider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
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2.28

2.29

2.30

2.31

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service to Transnet, which may be
appended to the Agreement from time to time.

3 INTERPRETATION

31

3.2

3.3
3.4
3.5

Clause headings in the Agreement are included for ease of referencedgnlyyand do not form part of
the Agreement for the purposes of interpretation or for any othég purpase."No provision shall be
construed against or interpreted to the disadvantage of either Rarty hereto by reason of such
Party having or being deemed to have structured or drafted Such provision.

Any term, word, acronym or phrase used in the ,AgFeement, other than those defined under the
clause heading “Definitions” shall be given it§, plain English meaning, and those terms, words,
acronyms, and phrases used in the Agréementiwillhbe interpreted in accordance with the generally
accepted meanings accorded thereto.

A reference to the singular intorporates & reference to the plural and vice versa.
A reference to naturalypersons, incorporates a reference to legal persons and vice versa.

A reference to a partietilar gender incorporates a reference to the other gender.

4 NATURE AND,SCOPE

4.1

4.2

4.3

4.4

4.5

Thé Agréement'is an agreement under the terms and conditions of which the Service Provider will
artange, for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or

such other period as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

5 AUTHORITY OF PARTIES

51

5.2

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one
another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to enter intg,an\agreement in the
name of the other; or give any warranty, representation or undertaking,on the cther's behalf; or
create any liability against the other or bind the other’s credit_ in_any wayg6r for any purpose
whatsoever.

6 WARRANTIES

6.1

6.2

6.3

The Service Provider warrants to Transnet that:

a) it has full capacity and authority to"8hteriinto and to perform the Agreement and that the
Agreement is executed by a duly authorised representatives of the Service Provider;

b) it will discharge its obligations umder the Agreement and any annexure, appendix or
schedule hereto with all\due skill, care and diligence;

c) it will be solely“wesponsible for the payment of remuneration and associated benefits, if
any, of 4tsWPefsonnel”and for withholding and remitting income tax for its Personnel in
conformance with any applicable laws and regulations;

d) it willyprocure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part} of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-

conformance as soon as possible but in any event within 30 [thirty] days of notification by
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect

by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider.

The Service Provider shall advise Transnet of the effects of any steps proposed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost implications ofany disruption
or delay in the performance of the Services. The Parties agree that any changes to the Services,
including the charges for the Services or any timetables for delivery of the Services, will be agreed
in accordance with the change control procedure, as set out in Glause 28, f[Amendment and
Change Control].

The Service Provider warrants that:

a) it has, using the most up-to-date software available, testéd for [and deleted] all commonly
known viruses in the Materials and for allWirusesyknown by the Service Provider at the date
of the relevant Work Order; and

b) at the time of delivery to Transnet, the Materials do not contain any trojan horse, worm,
logic bomb, time bomb, bagk door,trap door, keys or other harmful components.

The Service Provider agrees that, in th€ event that a virus is found, it will at its own expense use

its best endeavours te, assist\Itansnet in reducing the effect of the virus and, particularly in the

event that a virug causesYoss of operational efficiency or loss of data, to assist Transnet to the

same extent\fo'mitigateglch losses and to restore Transnet to its original operating efficiency.

The Sefvige Provider undertakes to comply with South Africa’s general privacy protection in terms
of ‘Seckion 14 of the Bill of Rights in connection with the Agreement and shall procure that its
Personnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7 TRANSNET’S OBLIGATIONS

7.1

7.2

7.3

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above.

Subject to clause 13 [Service Provider’s Personnel], Transnet agrees to provide the Service
Provider or its Personnel such access to and use of its facilities as is necessary to allow the Service
Provider to perform its obligations under the Agreement.

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER

8.1

8.2

The Service Provider shall:
a) respond promptly to all complaints and enquiries frofm Transnét;

b) inform Transnet immediately of any dispute or\complaifitsgrising in relation to the provision
of the Services;

9] conduct its business in a professional, mafner that will reflect positively upon the Service
Provider and the Service Proyvider's Services;

d) keep full records clearly indicating all transactions concluded by the Service Provider
relating to the performance of the Services and keep such records for at least 5 [five] years
from the date of each'such transaction;

e) obtain, and, at/all times maintain in full force and effect, any and all licences, permits and
the like reguired’under applicable laws for the provision of the Services and the conduct of
the,business and activities of the Service Provider;

f) observe and ensure compliance with all requirements and obligations as set out in the
ldbour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

a) comply with all applicable environmental legislation and regulations, and demonstrate
sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the
Service Provider.

The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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c)

d)

g)

h)

)

k)

m)

endeavour to provide the highest possible standards of service and professionalism, with a
reasonable degree of care and diligence;

use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 22 — Equality and Diversityl;

treat all enquiries from Transnet in connection with the Services with courtesy and respond
to all enquiries promptly and efficiently. Where the Service Provider is unable to comply
with the provisions of this clause, the Service Provider will advise Transnet of the delay and
the reasons therefor and will keep Transnet informed of progress made§regarding the
enquiry;

when requested by Transnet, provide clear and accurate information regarding the Service
Provider's own policies and procedures, excluding Know-How “and gother Confidential
Information, except where a non-disclosure undertaking, has béep entered into between
the Parties;

not allow a conflict of interest to develop between its own'interests [or the interests of any

of its other customers] and the interests®@f{ranshet;

not accept or offer, nor allow, gfidtice @r promote the acceptance or offering of any
gratuity, enticement, incentive®origift that could reasonably be regarded as bribery or an
attempt to otherwise exert undue influence over the recipient;

not mislead Transmet ‘or its officers, employees and stakeholders, whether by act or
omission;
not otherwise” act_in an unethical manner or do anything which could reasonably be

expected to, damage or tarnish Transnet’s reputation or business image; and

immeédiately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of
whigh it becomes aware in connection with Transnet or the provision of Services.

FEES AND EXPENSES

9.1% In consideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

9.2  Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].

9.3  Unless otherwise agreed in a schedule or Work Order, Transnet will reimburse to the Service

Provider all reasonable and proper expenses incurred directly and solely in connection with the

provision of the Services, provided that all such expenses:

a)
b)
o

d)

are agreed by Transnet in advance;
are incurred in accordance with Transnet’s standard travel and expenses policies;
are passed on to Transnet at cost with no administration fee; and

will only be reimbursed if supported by relevant receipts.
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11

12

9.4

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

10.1

10.2

10.3

10.4

10.5

Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work
Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
hereto, once the undisputed Tax Invoices, or such portion of the Tax Invoices which are
undisputed become due and payable to the Service Provider for the provision ofithe Services, in
terms of clause 10.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which*will be payable
at the applicable rate.

Unless otherwise provided for in the Work Order(s) appefided to, the Agreement, Tax Invoices
shall be submitted together with a month-end statementi,Payment against such month-end
statement shall be made by Transnet within 30 [thity] days after date of receipt by Transnet of
the statement together with all undisputed TakInvoices and supporting documentation.

Where the payment of any Tax Invoice,(or anyspatt thereof which is not in dispute, is not made in
accordance with this clause 10, the Servige Provider shall be entitled to charge interest on the
outstanding amount, at The Standard Bapk of South Africa’s prime rate of interest in force, for the
period from the due date @fpayment until the outstanding amount is paid.

FEE ADJUSTMENTS

11.1

11.2

183

Fees for Servicesyrendéred in terms of the Agreement shall be subject to review as indicated in
the Work Ordér(s)‘annexed hereto from time to time.

No. less tham 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
négetiations for Fees for the next period or as otherwise indicated and appended hereto.

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute resolution in accordance with
clause 25 of this Master Agreement /Dispute Resolution].

INTELLECTUAL PROPERTY RIGHTS

12.1

Title to Confidential Information

a) Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Setvice Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to other parties.
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12.2

12.3

<)

d)

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider’s Background Intellectual Property for the Permitted

Purpose. This licence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Provider's Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent
that such access is required.

Title to Intellectual Property

a)

b)

9)

d)

All right, title and interest in and to Foreground Intellectual Property prepared, conceived
or developed by the Service Provider, its researchers, agents and employees shall vest in
Transnet and the Service Provider acknowledges that it has no claim of ang nature in and
to the Foreground Intellectual Property. The Service Provider shall not &t any time during
or after the termination or cancellation of the Agreement disptte, the validity or
enforceability of such Foreground Intellectual Property, or causéyto be done any act or
anything contesting or in any way impairing or tending to impaigany ‘part of that right, title
and interest to any of the Foreground Intellectual Pfopertyhand shall not counsel or assist

any person to do so.

Transnet shall be entitled to seek protectiomin respect of the Foreground Intellectual
Property anywhere in the world as_it Shall’decide in its own absolute discretion and the
Service Provider shall reasonably{assistIransnet in attaining and maintaining protection of
the Foreground Intellectual Propertys

Where the Foregrourd Intellectu@l Property was created by the Service Provider or its
researchers, agents andiemployees and where Transnet elects not to exercise its option to
seek protection Ohdecides to discontinue the financial support of the prosecution or
mainteflancelof apy such protection, Transnet shall notify the Service Provider who shall
have ‘the ‘tight of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
sign all documents and do all things as may be necessary to effect, record and perfect the
assignment of the Foreground Intellectual Property to Transnet.

Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or delayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet’s Background Intellectual Property and/or Foreground Intellectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of

Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively

owned by Transnet. The Service Provider shall disclose promptly to Transnet all such

improvements, developments, adaptations and/or modifications, inventions or discoveries. The
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12.5

Service Provider hereby undertakes to sign all documents and do all things as may be necessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or medifications, inventions or discoveries to Transnet and the Service Provider shall
reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection
of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet
reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.

Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any conflicting uses of, and
applications of registrations of Patents, Designs and TradeyMarks or any act of
infringement, unfair competition or passing off involving™theyIntellectual Property of
Transnet of which the Service Provider acquires kiiowledge“and Transnet shall have the
right, as its own option, to proceed against anyiparty infringing its Intellectual Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure ingluding legal action to bring any infringement of
illegal use to an end.

c) The Service Providef) shall“egeperate to provide Transnet promptly with all relevant
ascertainable facts,

d) If proceedingssaredcommenced by Transnet alone, Transnet shall be responsible for all
expenses, but shall be entitled to all damages or other awards arising out of such
proceedingsy If proceedings are commenced by both Parties, both Parties will be
pesponsible for the expenses and both Parties shall be entitled to damages or other awards
arising out of proceedings.

SERVICE PROVIDER’S PERSONNEL

13.1

13.2

13.3

The Service Provider’s Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardless of the
degree of supervision that may be exercised over the Personnel by Transnet.

The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any
other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.
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135

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use all reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Service Provider will promptly supply a replacepient of equivalent
calibre and experience, and any such replacement shall be approvedeby {Transnet prior to
commencing provision of the Services, such approval not to be unreasofiably withheld or delayed.

14  LIMITATION OF LIABILITY

14.1

14.2

14.3

14.4

14.5

14.6

Neither Party excludes or limits liability to the other Party for:
a) death or personal injury due to negligence;or
b) fraud.

The Service Provider shall indemnify and keep)Transnet indemnified from and against liability for
damage to any Transnet property [whether dangible or intangible] or any other loss, costs or
damage suffered by Transngt to the exgent that it results from any act of or omission by the
Service Provider or its Pefsennel in connection with the Agreement. The Service Provider’s liability
arising out of this_glause, 14.2"shall be limited to a maximum amount payable in respect of any
one occurrence® ora’series of related occurrences in a single calendar year, such amount to be
agreed in writing'by the Parties.

Subjéct always to clauses 14.1 and 14.2 above, the liability of either the Service Provider or
Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,
bfeach-of contract or otherwise, for direct loss or damage arising out of each Default or series of
refated Defaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Default(s) relates.

Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 above, in no event
shall either Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of liability in clause 14.4 above is void or unenforceable, either
Party’s total liability for all loss or damage under the Agreement shall be as provided in clause
14.3 above.

Nothing in this clause 14 shall be taken as limiting the liability of the Service Provider in respect of
clause 12 [fIntellectual Property Rights] or clause 16 [Confidentiality].
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INSURANCES

15.1

15.2

15.3

15.4

Without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of

policy renewals.

Subject to clause 15.4 below, if the Service Provider fails to effect adequate insurance under this
clause 15, it shall notify Transnet in writing as soon as it becomes aware ofythe reduction or
inadequate cover and Transnet may arrange or purchase such inslisange. The Service Provider
shall promptly reimburse Transnet for any premiums paid provided“such insurance protects the
Service Provider’s liability. Transnet assumes no responsibility forisueh insurance being adequate
to protect all of the Service Provider’s liability.

In the event that the Service Provider receivesswrittén notice from its insurers advising of the
termination of its insurance cover referred.to imclause 15.1 above or if the insurance ceases to be
available upon commercially reasonable terms, “the Service Provider shall immediately notify
Transnet in writing of such terfinationwarnid/or unavailability, whereafter either the Service
Provider or Transnet may términatéythe” Agreement on giving the other Party not less than 30
[thirty] days prior written'natice to that effect.

CONFIDENTIALITY.

16.1

The Parties hereby, undertake the following, with regard to Confidential Information:

a) not teadivulge or disclose to any person whomsoever in any form or manner whatsoever,
eithér directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential

Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or

otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;
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16.2

d)

e)

g)

h)

)

k)

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other personysubject to their
control, any public statements or issue press releases or disclase‘€onfidential Information
with regard to any matter related to the Agreement, unless, Writtén authorisation to do so
has first been obtained from the Party first disclosing such information;

each Party shall be entitled to disclose such aspects of*@oifidential Information as may be
relevant to one or more technically qualified emiployees or consultants of the Party who are
required in the course of their duties\te” receive the Confidential Information for the
Permitted Purpose provided that the emploeyee or consultant concerned has a legitimate
interest therein, and then @nly to theséxtent necessary for the Permitted Purpose, and is
informed by the Party, of théycomfidential nature of the Confidential Information and the
obligations of the'Cenfidentiality to which such disclosure is subject and the Party shall
ensure suchfempléyees or consultants honour such obligations;

each Party shall nétify the other Party of the name of each person or entity to whom any
GonfidentiahInformation has been disclosed as soon as practicable after such disclosure;

edch Party shall ensure that any person or entity to which it discloses Confidential
Inférmation shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the
Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a)

b)

c)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;

or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of
confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or
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16.3

d) is independently developed by a Party as proven by its written records.

This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,
advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as

required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work

Order in so far as it relates to the unexecuted work or rejected portion of the Service, and,‘in such event,

the provision of any remaining commitment shall remain subject in all respects to these|conditions.

TERM AND TERMINATION

18.1

18.2

18.3

18.4

18.5

Notwithstanding the date of signature hereof, the Commengement\Daté"if the Agreement is [@]
and the duration shall be for a [®] [[®]] year period, expiring,on [ @], unless:

a) the Agreement is terminated by either Partyrin,a@ccordance with the provisions incorporated
herein or in any schedules or annexurés, appended hereto, or otherwise in accordance with

law or equity; or

b) the Agreement is extended(at Trahsnet’s option for a further period to be agreed by the
Parties.

Either Party may terminate‘thelAgreement forthwith by notice in writing to the other Party where
the other Party has’committed a material Default and, where such Default is capable of remedy,
has failed to_rémedyt suchy Default within 30 [thirty] days of receiving notice specifying the Default
and requiringits remedy.

Eith&r Party may terminate the Agreement forthwith by notice in writing to the other Party when

the other Party is unable to pay its debts as they fall due or commits any act or omission which

Would"be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended

from time to time], or if any action, application or proceeding is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissolution;

c) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, application or proceeding in any jurisdiction to which it is subject.

Transnet may terminate the Agreement at any time within 2 [two] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise,

Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days' written notice.
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18.6

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

194

19.5

196

19.7

Termination in accordance with clause 18 [Term and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the €ontrol of the
Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred togn“glause 1972 above are in
electronic form and contained on non-detachable storage devices;{the ServiceProvider will provide
Transnet with unencrypted copies of the same on magneti€" mediatand will irretrievably destroy
and delete copies so held.

In the event that the Agreement is terminated byathe Service Provider under clause 18.2 /Term
and Termination], or in the event that a Work\Order is términated by Transnet under clause 18.5
[Term and Termination], Transnet will pay, te the Service Provider all outstanding Fees
[apportioned on a pro rata basis] rélatingyto the work undertaken by the Service Provider up until
the date of such termination., Transhet will also pay the costs of any goods and materials ordered
by the Service Provider imprelation to the such work for which the Service Provider has paid or is
legally obliged to pay, imwhichingase, on delivery of such goods or materials, the Service Provider
will promptly deliver stich goods and materials to Transnet or as it may direct.

The provisions ofycladses 1 [Definitions], 6 [Warranties], 12 [Intellectual Property Rights], 14
[LimigatiomNer\Liability], 16 [Confidentiality], 19 [Consequence of Termination], 25 [Dispute
Resoldtion]and 29 [Governing Law] shall survive termination or expiry of the Agreement.

Ifeither Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party], shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its

creditors; or
b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or

c) either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

amended from time to time];
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then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liability and without prejudice to any
claims which either Party may have for damages against the other.

20 ASSIGNMENT

21

22

23

Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior
written consent of the other. Further, in the event that Transnet wishes to assign or novate the
Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay
its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any
reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

21.1 Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by, an act of force
majeure such as acts of God, fire, flood, war, strike, lockout, industrial dispute, government
action, laws or regulations, riots, terrorism or civil disturbance, defaults, delays or discontinuance
on the part of independent contractors, suppliers, or othefl circumstances or factors beyond the
reasonable control of either Party, and to the extent that the'perférmance of obligations of either
Party hereunder is delayed by virtue of the_afoFegoing, any period stipulated for any such
performance shall be reasonably extended.

21.2 Each Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable ahdsWill seek agreement to modification of the relevant
provisions of the Agreement i ordeftoaccommodate the new circumstances caused by the act of
force majeure. If a Party\fails to agree to such modifications proposed by the other Party within
90 [ninety] days of'the det'ef 7orce majeure first occurring, either Party may thereafter terminate
the Agreement withiimmediate notice.

EQUALITY AND'DIVERSITY

22.1 sThe ServicesProvider will not victimise, harass or discriminate against any employee of either Party
to'thesAgreement or any applicant for employment with either Party to the Agreement due to their
gehder, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of
compensation and selection for training.

22.2 Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any
amendments and re-enactments thereof.

NON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

23.2 Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.
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24  PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

25 DISPUTE RESOLUTION

25.1

25.2

25.3

25.4

25.5

25.6

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 f{ten] Business Days of such
dispute arising.

If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg. A\

Such dispute shall be finally resolved in accordance with the rules of A an arbitrator or

arbitrators appointed by AFSA. »
This clause constitutes an irrevocable consent by the Parties to ngs in terms hereof,

and neither of the Parties shall be entitled to withdraw fro @ isions of this clause or claim

at any such proceedings that it is not bound by this clause 2

This clause 25 is severable from the rest of th ent and shall remain in effect even if the

Agreement is terminated for any reason.

This clause 25 shall not preclude eit @

jurisdiction, where grounds for urgency exig

seeking urgent relief in a court of appropriate

26 ADDRESSES FOR NOTICES

26.1

The Parties to thefAgr nt select the physical addresses and facsimile numbers, as detailed
hereafter, asdheirt€spegtive addresses for giving or sending any notice provided for or required
in terms of the ent, provided that either Party shall be entitled to substitute such other

ad S imile number, as may be, by written notice to the other:

ransnet

\Q (iy  For legal notices: [e]
\ Fax No. [e]

Attention: Legal Counsel

(i)  For commercial matters: [®]
Fax No. [®]
Attention: [@]
b) The Service Provider
)] For legal notices: [®]
Fax No. [®]
Attention: [e]

(i) For commercial matters: [®]
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28

29

26.2

26.3

Fax No. [®]

Attention: [e]
Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.
Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the
next Business Day.

WHOLE AND ONLY AGREEMENT

27.1

27.2

The Parties hereby confirm that the Agreement constitutes théwwhele“and only agreement
between them with regard to the subject matter of the Agreement

The Parties hereby confirm that the Agreement replaces all Gtheagreements which exist or may
have existed in any form whatever between them, With regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended
hereto.

AMENDMENT AND CHANGE CONTROL

28.1

28.2

Any requirement for an afnendment or change to the Agreement or to a Work Order shall only be
valid if it is in writihg\signed“by both Parties and added to the Agreement as an addendum
hereto.

In the eventithe Rarties cannot agree upon changes, the Parties shall in good faith seek to agree
any proposed, changes using the dispute resolution procedures in clause 25 /Dispute Resolution).

GOVERNING AW
The Agréement is exclusively governed by and construed in accordance with the laws of the Republic of

South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Deliverables,
warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 [Dispute Resolution] above.
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30 COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

000000000
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