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RFQ FOR THE RENOVATION OF ASSET No. 02AE216P AND ASSET No. 02AE215P AT BRITS

Section 9: STANDARD TERMS AND CONDITIONS OF CONTRACT
FOR THE PROVISION OF SERVICES TO TRANSNET

Refer Form S T & C attached hereto.

Respondents should note the obligations as set out in
clause 20 fTerms and Conditions of Bid]

of the General Bid Conditions [RFQ Section 8] which reads as follows:

"The Service Provider shall adhere fo the Standard Terms and Conditiois of Contract as set ouf in
Form ST&C - Services, a copy of which s attached herete, Shoutd the Respondent find any conditions
unacceptable, it should indicate which conditions afe UaccePlable and offer alternatives. Any such
submission shall be subject to review by Trapsnel SNEegal Counsef who shall determine whether the

proposed alternative(s) are acceptable or otherwise)as the case may be.
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1 INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier

of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the

technical specifications for the Services, the General Bid Conditions, a Schedule of Requirements or Work

Order including such special conditions as may be applicable, and any terms in the associated Bid

Documents, exclusively govern the provision of Services by the Service Provider to Transnet.

2 DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

2.1
2.2

23

2.4

2.5
2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules and/or annexures and/or
appendices, including the Work Order(s), specifications for the Servicesgand suchWspecial
conditions as shall apply to the Agreement, together with the General Tenden Conditiofs and any
additional provisions in the associated bid documents tendered by the SepviteBibvider [{as agreed
in writing between the Parties], which collectively and exclusivelf goverm\the provision of Services
by the Service Provider to Transnet;

Background Intellectual Property means all intellectual Property intreduced and required by
either Party to give effect to their obligations upder the Agreement owned in whole or in part by
or likkensed to either Party or their affiliatessprigr 6 the Commencement Date or developed after
the Commencement Date otherwise pursuant to the Agreement;

Business Day(s) means Monday§ to Fridays between 07:30 and 16:00, exciuding public holidays
as proclaimed in South Africag

Commencement Date maans,[ ¢, notwithstanding the signature date of the Agreement;

Confidential Jaformatioh means any information or other data, whether in written, oral,
graphic of Y afiy othér form such as in documents, papers, memoranda, correspondence,
notebooks,\repoits, ‘drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor's certificates, which a Party discloses or provides to the other
Rarty [intentionally or unintentionally, or as a result of ane Party permitting the representative of
the'gther Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of aperation, data and plans of the disclosing Party;
b) the contents of the Agreement;

c) private and personal detaifs of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such

information;

d} any information disclosed by either Party and which is dearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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f) information relating to the past, present and future research and development of the
disclosing Party;

a3} information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i} technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applications and processes;

i Copyright works;
k) commercial, financial and marketing information;

i} data concerning architecture, demonstrations, tools and technigues, processes, machinery
and equipment of the disclosing Party;

m) plans, designs, concepts, drawings, functional and technical réguirepients and
specifications of the disclosing Party;

n} information concerning faults or defects in goods, equipment, hatdware or software or the
incidence of such faults or defects; and

0) information concerning the charges, Fees arf@™fmar costs of the disclosing Party or its
authorised Subcontractors, or their mefhodg) practites or service performance levels

actually achieved;

Copyright means the right in expressions, progedures, methods of operations or mathematical
concepts, computer program codes, compilations of data or other matetlal, literary works, musical
works, artistic works, sound(ecordigsgbroadcasts, program carrying signals, published editions,
photographic works, or €hematographic works of the copyright owner to do or to authorise the
doing of certain agts specified in respect of the different categories of works;

Default meansyafly breach of the obligations of either Party {including but not limited to
fundamental breachyér breach of a fundamental term] or any Default, act, omission, negligence or
statement af either Party, its employees, agents or Subcontractors in connection with or in
telation to the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation

to the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s} shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order{s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Respondent’s Signatiire Date & Company Stamp




Standarc 1

Foran 61

2.12

2.13

2,14

2.15
2.16

217
2.18

2.19

2.20

2.21

2.22

2.23

224

2.25
2.26

snditiens of Contrant

wos March 2612

Foreground Intellectual Property means all Intellectual Property developed by either Party
pursuant to the Agreement;

Entellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivalent or similar effect which may exist anywhere in the world and includes all
future additions and improvements to the Intellectuat Property;

Know-How means all Confidential Information of whatever nature relating to the Inteflectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnel’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning
materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and the Third Party Materials;

Parties mean the Parties to the Agreement together with their subsidiaries, divisions,| business

units, successors-in-title and their assigns;
Party means either one of these Parties;

Patents mean registered Patents and Patent applications, once the lattéfihave proceeded to grant,
and includes a right granted for any inventions, products or processes ifyall¥ietds of technology;

Permitted Purpose means any activity or process to be undertaken of supervised by Personnel
or employees of one Party during the term of the Agréement, for which purpose authorised
disclosure of the other Party’s Confidential InformatiS or Intellectual Property is a prereguisite in
order to enable such activity or process to be accamglished:;

Personnel means any partner, employee, agenf, consultant, independent associate or supplier,
Subcontractor and the staff of su€h Subcontes€tor, or other authorised representative of either
Party;

Purchase Order(s) m@aps ‘official orders issued by an operating division of Transnet to the
Service Provider fos the, provision of Services;

Service(s)ymeans/{ ], _the Service(s) provided to Transnet by the Service Provider, pursuant to
the Work Qrder(s) W'terms of the Agreement;

Se€rvicenlevel Agreement or SLA means the processes, deliverables, key performance
indiCators and performance standards relating to the Services to be provided by the Service

Providler;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service

Provider the Services or any part thereof;
Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials {including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and techniques])
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense ko Transnet,
and used by the Service Provider in the performance of the Services;
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Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or ficensed to a third party and used by
the Service Provider in the performance of the Services:

Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
loge, or combination of signs and/for logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

Work Order(s) means a detailed scope of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service to Transnet, which may be

appended to the Agreement from time to time.

INTERPRETATION

Clause headings in the Agreement are included for ease of refergneg,ofly and do not form part of
the Agreement for the purposes of interpretation or for any other purpose. No provision shall be
construed against or interpreted to the disadvantage df either'Rarty hereto by reason of such
Party having or belng deemed to have structured or'@rafied such provision.

Any term, word, acronym or phrase used in the Agreement, other than those defined under the
clause heading “Definitions” shall be gifen #g plain English meaning, and those terms, words,
acronyms, and phrases used in the Agreement will be interpreted in accordance with the generally
accepted meanings accorded thereto,

A reference to the singulariincorporate® a reference to the plural and vice versa,
A reference to natyral persens incorporates a reference to legal persons and vice versa,

A reference tefa pasticulapgender incorporates a reference to the other gender.

4 NATURE AND 'SCORE

41

4.2

4.3

4.4

4.5

The Agreement is an agreement under the terms and conditions of which the Service Provider will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the"delivery of which Services is controlied by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as If it were
fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 28 fAmendment and
Change Controf] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other petiod as mutually agreed, whether the amendment is acceptable.

Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,
provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
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silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or
amended by mutual written agreement between the Parties.

4.6  Time will be of the essence and the Service Provider wil perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such chligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines defailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

5 AUTHORITY OF PARTIES
5.1  Nothing in the Agreement will constitute or be deemed to constitute a partnership betiveen the
Parties, or constitute or be deemed to constitute the Parties as agents or employeesyof one

another for any purpose or in any form whatsoever,

5.2 Neither Party shall be entitled to, or have the power or authority to enterirt@aniagreement in the
name of the other; or give any warranty, representation or undériakinghomghe other's behalf; or
create any liability against the other or bind the other's creditSis any'way or for any purpose

whatsoever,

6 WARRANTIES
6.1  The Service Provider warrants to Transnel that:

a) it has full capacity and authjority to“eatef into and to perform the Agreement and that the

Agreement is executed by aduly alithorised representatives of the Service Provider;

b} it will dischargeits obligations under the Agreement and any annexure, appendix or
schedule heretowith allNdue skill, care and diligence;

c) it will be solely responsible for the payment of remuneration and associated benefits, if
any, ofitsWRefsonnel and for withholding and remitting income tax for its Personnel in

confgrmance with any applicable laws and regulations;

d) it wilt procure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies fin whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-
up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

6.2 The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services, Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.
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The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Petiverables they will, if properly used, conform in alf material respects with the requirements set
out in the relevant schedule, The Service Provider will at its expense remedy any such non-
conformance as soon as possible but in any event within 30 [thirty] days of notification by
Transnef. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result
shall be paid by the Service Provider.

The Service Provider will remedy any defect within 30 [thirty} days of being notified of that defect
by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused hy any
modification made by Transnet to the Deliverables, or any part thereof, without the prior approval
of the Service Provider,

The Service Provider shall advise Transnet of the effects of any steps prohosed by Transnet
pursuant to clause 6.5 above, including but not limited to any cost implicatiohs obaify disruption
or delay in the performance of the Services. The Parties agree thatsany ¢hanges'to the Services,
including the charges for the Services or any timetables for delivéry of the Services, will be agreed
in accordance with the change control procedure, as sét out Wwglalise 28 fAmendment and
Change Controf].

The Service Provider warrants that:

a) it has, using the most up-to-date sbftware available, tested for {and deleted] all commonly
known viruses in the Materialgsand\for all ¥iruses known by the Service Provider at the date
of the relevant Work Order; and

b) at the time of delivery, to Fransfiet, the Materials do not contain any trojan horse, worm,
logic bomb, time Bomib, back door, trap door, keys or other harmful components,

The Service Proyider agrees that, in the event that a virus is found, it will at its own expense use

its hest endgavours to assist Transnet in reducing the effect of the virus and, particularly in the

event that\a vifus causes loss of operational efficiency or loss of data, to assist Transnet to the

same exteptito mitigate such losses and to restore Transnet to its original operating efficiency,

Whe Seryice Provider undertakes to comply with South Africa’s general privacy protection in terms
of thie Bill of Rights [Section 14] in connection with the Agreement and shall procure that its
Personnel shall observe the pravisions of Section 14 [as applicable] or any amendments and re-
enactments thereof and any regulations made pursuant thereto,

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery
arrangements in piace.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shalt ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
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the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,
including the coordination of such activities across all parts of its organisation.

7 TRANSNET'S OBLIGATIONS

7.1 Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose. However, Transnet's compliance with any request for information is subject to any
internal security rufes and requirements and subject to the observance by the Service Pravitler of
its confidentiality obligations under the Agreement.

7.2 The Service Provider shall give Transnet reasonable notice of any information it requires in
accordance with clause 7.1 above.

7.3 Subject to clause 13 [Service Frovider’s Personnef], Transnet agrees, i0™prdvide the Service
Provider or its Personnel such access to and use of its facilities aglis necassaty to allow the Service
Provider to perform its obligations under the Agreement.

8 GENERAL OBLIGATIONS OF THE SERVICE PROVIDER
8.1  The Service Provider shall;
a) respond promptly to all complaintsiand enquiries from Transnet;

b) inform Transnet immediately of any disPUte or complaint arising in relation to the provision
of the Services;

c) conduct its business,inya professional manner that will reflect positively upon the Service
Provider apé theyService Provider's Services;

d) keepgfulljs€cords clearly indicating all transactions concluded by the Service Provider
relatingdo the"performance of the Services and keep such records for at least 5 [five] years
fromithe date of each such transaction;

el obtaln, and at afl times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Service Provider;

f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Qccupational Health and Safety
Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate
seund environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Accreditation Certificate, for the duration of the
Agreement. Should the Service Provider fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it
may have in terms of the Agreement, to terminate the Agreement forthwith without any
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liability and without prejudice to any claims which Transnet may have for damages against
the Service Provider.

8.2 The Service Provider acknowledges and agrees that it shall at al! times:

a)
b)

C)

d)
€)

g)

h)

)

K

m)

render the Services and perform all its duties with honesty and integrity:

communicate openly and honestly with Transnet and demonstrate a commitment to
performing the Services timeously, efficiently and to the required standards;

endeavour to provide the highest possible standards of service and professionalism, with a
reasonable degree of care and diligence;

use its best endeavours and make every difigent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet's officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination fas further referred to in clause 22 —~ Equality and Diversigy);

treat all enquities from Transnet in connection with the Services with courtesy.#nd respond
to alt enquiries promptly and efficiently. Where the Service Provider i§*Gnable to comply
with the provisions of this clause, the Service Provider will'advise Bransnet of the delay and
the reasons therefor and will keep Transnet inforfined of\piogress made regarding the
enquiry;

when requested by Transnet, provide cledr and accurate information regarding the Service
Provider's own policies and proce@iifes, “excluding Know-How and other Confidential
Information, except where a_nonsdisclosufe undertaking has been entered into between
the Parties;

not allow a conflict offinteresttasdevelop between its own interests [or the interests of any
of its other customers] and the interests of Transnet;

not accept” or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, epticernent, incentive or gift that could reasonably be regarded as bribery or an
attemptio otherwise exert undue influence over the recipient;

notmistead Transnet or its officers, employees and stakeholders, whether by act or
aptission;

not otherwise act in an unethical manner or do anything which could reasonably be
expected to damage or tarnish Transnet's reputation or business image; and

immediately report fo Transnet any unethical, fraudulent or otherwise unlawful conduct of
which it becomes aware in connection with Transnet or the provision of Services,

9 FEES AND EXPENSES

9.1 In con

sideration of the provision of the Services, Transnet will pay to the Service Provider the

Fees detailed in the relevant schedule or Work Order.

9.2 Transnet will not be invoiced for materials used in the provision of the Services save for those

materials [if any] set out in the Work Order and accepted by Transnet or in any relevant Work

Order [which will be invoiced to Transnet at cost].
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Unless otherwise agreed in a2 schedule or Work Order, Transnet will reimburse to the Service
Provider all reasonable and proper expenses incurred directly and solely in connection with the
provision of the Services, provided that all such expenses:

a) are agreed by Transnet in advance;

b} are incurred in accordance with Transnet's standard travel and expenses policies;
C) are passed on to Transnet at cost with no administration fee; and

d) will only be reimbursed if supported by relevant receipts.

All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice wifi, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

10.1

10.2

10.3

10.4

10.5

Transnet shall pay the Service Provider the amounts stipulated in the relevant\schedule or Work
Order, subject to the terms and conditions of the Agreement.

Transnet shall pay such amounts to the Service Provider, upon reg@ipt 8f a%orrect and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
hereto, once the undisputed Tax Invoices, or such portion of the Tax Invoices which are
undisputed become due and payable to the ServigesRrovider for the provision of the Services, in
terms of clause 10.4 below.

All Fees and other sums payable under the Agreaiment are exclusive of VAT, which wilt be payable
at the applicable rate.

Unless otherwise provided for in the Wark Order(s) appended to the Agreement, Tax Invoices
shall be submitted togetherGwith a month-end statement. Payment against such month-end
statement shall be made by Twansnet within 30 [thirty] days after date of receipt by Transnet of
the statement 30gether withpall undisputed Tax Invoices and supporting documentation.

Where thé pagment offany Tax Invoice, or any part thereof which is not in dispute, is not made in
accordance \withtthis clause 10, the Service Provider shall be entitled to charge interest on the
dutstandings@mount, at The Standard Bank of South Africa’s prime rate of interest in force, for the
pétiod ffom the due date of payment until the outstanding amount is paid.

FEE ADJUSTMENTS

111

11.3

Fees for Services rendered in terms of the Agreement shall be subject to review as indicated in
the Work Order{s) annexed hereto from time to time.

No less than 2 [two] months prior to any proposed Fee adjustment, the Parties shall commence
negotiations for Fees for the next period or as otherwise indicated and appended hereto,

Should Transnet and the Service Provider fail to reach an agreement on Fees for the successive
period, either Party shall be entitled to submit this matter to dispute resolution in accordance with
clause 25 of this Master Agreement /Dispute Resolution],
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Cor

wittions of Confract Page 12 of 22

s March 2012]

12 INTELLECTUAL PROPERTY RIGHTS

12.1 Title to Confidential Information

a)

b}

c)

d)

Transnet will retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Inteflectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider's Background Inteflectual Property shall remain vested in the Service Provider.

Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.
This license shall not permit the Service Provider to sub-license to other parties.

The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exélusive
licence to use the Service Provider's Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

The Service Provider shall grant Transnet access to the Service Rrovider's Background
Intellectual Property on terms which shall be bona fide negotiatéehbetweenthe Parties for
the purpose of commercially exploiting the Foreground Intéllectual‘Rroperty, to the extent

that such access is required.

12.2 Title to Intellectual Property

a)

b)

o]

d)

All right, title and interest in and to Foregfound Intellectual Property prepared, conceived
or developed by the Service Providergits fesearchers, agents and employees shall vest in
Transnet and the Service Providerf acknowledges that it has no claim of any nature in and
to the Foreground Intellectyat Propeitysdhe Service Pravider shall not at any time during
or after the termination Ner canceflation of the Agreement dispute the validity or
enforceability of such\Foreground Intellectual Property, or cause to be done any act or
anything contesting origany way impairing or tending to impair any part of that right, title
and intesest te anysof the Foreground Intellectual Property and shall not counsel or assist

any persofito defso.

Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Service Provider shall reasonably assist Transnet in attaining and maintaining protection of
the Foreground Intefiectual Property.

Where the Foreground Inteflectual Property was created by the Service Provider or its
researchers, agents and employees and where Transnet elects not to exercise its option to
seek protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Service Provider who shall
have the right of first refusal to file or continue prosecution or maintain any such
applications and to maintain any protection issuing on the Foreground Intellectual
Property.

No consideration shall be paid by Transnet to the Service Provider for the assignment of
any Foreground Intellectual Property from the Service Provider to Transnet, over and
above the sums payable in terms of the Agreement. The Service Provider undertakes to
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sign all documents and do all things as may be necessary to effect, record and perfect the
assigniment of the Foreground Intellectual Property to Transnet.

&) Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall not be unreasonably be withheld or defayed], the Service
Provider shall under no circumstances be entitled as of right, or to claim the right, to use
Transnet's Background Intellectual Property and/or Foreground Intellectual Property.

12.3 Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoverfes, based on or resulting from the use of
Transnet's Background Intellectual Property and/or Confidential Information shall be exclusively
owned by Transnet. The Service Provider shall disclose promptly to Transnet all, such
improvemnents, developments, adaptations and/or modifications, inventions or discoveties. The
Service Provider hereby undertakes to sign all documents and do all things as maysbe, fiecessary
to effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Setvice) PraVider shall
reasonably assist Transnet in attaining, maintaining or documenting ownershipeand/or protection
of the improved Foreground Intellectual Property.

12.4 Unauthorised Use of Confidential Information
The Service Provider shall not authorise any party to"aet0n or use in any way any Confidential
Information belonging to Transnet whether ofnot)such party is aware of such Confidential
Information, and shall promptly notify TramShet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet
reasonably requires, at Transnet's €ost and eXPénse, to prevent such third party from so acting.

12,5 Unpauthorised Use of IntellectuahProperty

a) The Service Providefvagrees to notify Transnet in writing of any conflicting uses of, and
applicatiopé” of “wegistrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Trapsneh ofWwhich the Service Provider acquires knowledge and Transnet shall have the
fight)\as its own option, to proceed against any party infringing its Intellectual Property.

bl It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-operate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action to bring any infringement of
illegal use to an end.,

C) The Service Provider shall cooperate to provide Transnet promptly with all relevant
ascertainable facts,

d) If proceedings are commenced by Transnet alone, Transhet shall be responsible for all
expenses but shall be entitfed to all damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other award
arising out of proceedings.
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13  SERVICE PROVIDER'S PERSONNEL

13.1

13.2

13.3

13.4

13.5

The Service Provider's Personnel shall be regarded at all times as employees, agents or
Subcontractors of the Service Provider and no relationship of employer and employee shall arise
between Transnet and any Service Provider Personnel under any circumstances regardiess of the
degree of supervision that may be exercised over the Personnel by Transnet,

The Service Provider warrants that all its Personnel will be entitled to work in South Africa or any
other country in which the Services are to be performed.

The Service Provider will ensure that its Personnel comply with all reasonable requirements made
known to the Service Provider by Transnet conceming conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regufations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a fawful and proper fnanner in

accordance with these reguirements,

Transnet reserves the right to refuse to admit or to remove from any premises\occupied by or on
behalf of it, any Service Provider Personnel whose admission or presencewould, imile reasonable
opinion of Transnet, be undesirable or who represents a threat @ eenfidentiality or security or
whose presence would be in breach of any rutes and regulation§.governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refSal {with reasons why]. The
reasonable exclusion of any such individual from_such®premises shall not relieve the Service
Provider from the performance of its obligations@nder the Agreement,

The Service Provider agrees to use all feasoniablé, endeavours to ensure the continuity of its
Personnel assigned to perform the Sewices. If agy re-assignment by the Service Provider of those
Personnel is necessary, or if Transpet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any%su€h Personnel are, or are expected to be or have been
absent for any period, therthe Service Provider will promptly supply a replacement of equivalent
calibre and expefiencelhand any such replacement shall be approved by Transnet prior to
commencing provision of the Services, such approval not {o be unreasonably withheld or defayed.

14  LIMITATION OF LTABILITY

14.1

14.2

14.3

Neijtfter Party excludes or limits liability to the other Party for:
aj death or perscnal injury due to negligence; or
b) fraud.

The Service Provider shall indemnify and keep Transnet indemnified from and against liability for
damage to any Transnet property [whether tangible or intangible] or any other loss, costs or
damage suffered by Transnet to the extent that It results from any act of or omission by the
Service Provider or its Personnel in connection with the Agreement. The Service Provider's liability
arising out of this clause 14.2 shall be limited to a maximum amount payable in respect of any
one occurrence or a series of related occurrences in a single calendar year, such amount to be
agreed in writing by the Parties.

Subject always to clauses 14.1 and 14.2 above, the liability of either the Service Provider or

Transnet under or in connection with the Agreement, whether for negligence, misrepresentation,
breach of contract or otherwise, for direct loss or damage arising out of each Default or series of
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related Pefaults shall not exceed 100% [one hundred per cent] of the Fees paid under the
schedule or Work Order to which the Default(s) relates.

Subject to clause 14.1 above, and except as provided in clauses 14.2 and 14.3 ahove, in no event
shall elther Party be liable to the other for indirect or consequential loss or damage or including
indirect or consequential loss of profits, business, revenue, goodwill or anticipated savings of an
indirect nature or loss or damage incurred by the other Party as a result of third party claims.

If for any reason the exclusion of lability in clause 14.4 above is void or unenforceable, either
Party’s total Hability for all loss or damage under the Agreement shall be as provided in clause
14.3 above.

Nothing in this clause 14 shall be taken as limiting the liability of the Service Provider in respect of
clause 12 [Inteflectual Property Rights] or clause 16 [Confidentiality].

INSURANCES

15.1

15.2

Without limiting the Hability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the\Service/Provider to
insure against, including any Hability it may have as a result of its activities Gfider the Agreement
for theft, destruction, death or injury to any person and dafhage ta property. The level of
insurance will be kept under review by Transnet, on an@nnualbasisf to ensure its adequacy,
provided that any variation to the level of such insuraneg,shall be entirely at the discretion of the
Service Provider,

The Service Provider shall arrange insurane€With reputable insurers and will produce to Transnet
evidence of the existence of the policies\@n an annual basis within 30 [thirty] days after date of

policy renewals.

CONFIDENTIALITY

i6.1

The Parties herebytindertake the following, with regard to Confidential Information:

a) not to divulge or disclose to any person whomsoever in any form or manner whatsoever,
either directiyfor Indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
with™a statute, or by a court having jurisdiction, or by any other duly authorised and
empowered authority or official, in which event the Party concerned shalt do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate refief or the instituting of a defensive action to protect the Confidential

Information concerned;

b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

c) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information, without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;
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not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the
performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person slibject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to the Agreement, unless written alithotisation to do so
has first been obtained from the Party first disclosing seech infermation;

each Party shall be entitied to disclose such aspects of CQnfidentfal Information as may be
relevant to one or more technically qualified employees or comstiltants of the Party who are
required in the course of their duties to récdive the Confidential Information for the
Permitted Purpose provided that the enfployeg or consultant concerned has a legitimate
interest therein, and then only to #fe @xtent necessary for the Permitted Purpose, and is
informed by the Party of the_confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall
ensure such employeés or comsultants honour such obligations;

each Party shall notify the other Party of the name of each person or entity to whom any
Confidentidl Information has been disclosed as soon as practicable after such disclosure;

eachgPariyf shalp ensure that any person or entity to which it discloses Confidential
Infgrmation €hall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible for any breach of the provisions of the

Agreement by the person or entity; and

each Party may by written notice to the other Party specify which of the Party's employees,
officers ot agents are required to sign a non-disclosure undertaking.

16.2 The duties and obligations with regard to Confidential Information in this clause 16 shall not apply

where:

a)

B)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Personnel;
or

was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or
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C) can be proved to have been rightfully received by a Party from a third party without a
breach of a duty or obligation of confidentiality; or

&) is independently developed by a Party as proven by its written records,

16.3 This clause 16 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] vears after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the Agreement shall be returned to Transnet
including, without limitation alt corporate identity equipment including dies, blocks, labels,
advertising matter, printing matter and the like,

17  TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES
Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Sefuide, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,
the provision of any remaining commitment shalt remain subject in all respects to tiesegonditigns.

18 TERM AND TERMINATION
181 Notwithstanding the date of signature hereof, the Commencement Datg/if the Agreement is {e]
and the duration shall be for a 12 [twelve] menth periad, eXpiring on [e], unless:

a) the Agreement is terminated by either Pafty inJaccordance with the provisions incorporated
herein or in any schedules or annexiféSwappended hereto, or otherwise in accordance with
law or equity; or

b} the Agreement is extended| at Trapsnet’s option for a further period to be agreed by the
Parties.

18.2  Either Party may terminate the\Agreement forthwith by notice in writing to the other Party where
the other Party biais comimitted a material Default and, where such Default is capable of remedy,
has failed tayremedy sugh Default within 30 [thirty] days of receiving notice specifying the Defauft
and requiring 1t reredy.

18.3 Either Pamy\may terminate the Agreement forthwith by notice in writing to the other Party when
thefother Party is unable to pay its debts as they fall due or commits any act or omission which
woulld be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be amended
from time to time), or if any action, application or proceading is made with regard to it for:

a) a voluntary arrangement or composition or reconstruction of its debts;

b) its winding-up or dissolution;

C) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, application or proceeding in any jurisdiction to which it is subject.

18.4 Transnet may terminate the Agreement at any time within 2 ftwo] months of becoming aware of
a change of control of the Service Provider by notice in writing to the Service Provider. For the
purposes of this clause, “control” means the right to direct the affairs of a company whether by
ownership of shares, membership of the board of directors, agreement or otherwise,
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Transnet may cancel any schedule or Work Order hereto at any time on giving the Service
Provider 30 [thirty] days' written notice.

Notwithstanding this clause 18, either Party may cancel the Agreement without cause by qiving 30
{thirty] days prior written notice thereof to the other Party.

CONSEQUENCE OF TERMINATION

19.1

19.2

19.3

1.4

19.5

19.6

19.7

Termination in accordance with clause 18 f7erm and Termination] shall not prejudice or affect any
right of action or remedy which shali have accrued or shall thereafter accrue to either Party and aif
provisions which are to survive the Agreement or impliedly do so shall remain in force and in

effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet for, in the event of termination of a Work Order, slich as is
relevant to that Work Order] which may be in the possession of, or under the controbof the
Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in‘clalse19.2 above are in
electronic form and contained on non-detachable storage devices, the Sérvice Provider will provide
Transnet with unencrypted copies of the same on magnetic media_apd will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminateddby the Service Provider under clause 18.2 [Term
and Termination], or in the event that a WeraQrder is terminated by Transnet under clause 18.5
[Term and Termination], Transnet will pay o the Service Provider all outstanding Fees
[apportioned on a pro rata basis] felating to"#e work undertaken by the Service Provider up until
the date of such termination, Transpet will also pay the costs of any goods and materials ordered
by the Service Provider gnyrelation to the such work for which the Service Provider has paid or is
legatly obliged to_paynin Whichiease, on delivery of such goods or materials, the Service Provider
will promptly e@liveruch gdods and materials to Transnet or as it may direct.

The provigions, of\clalises O [Definitions], & [Warranties], 12 [inteflectual Property Rights], 14
[Ligieation\of Liability], 16 [Confidentiality], 19 [Conseguence of Termination], 25 [Dispute
Resgiutionjand 29 [Governing Law] shall survive termination or expiry of the Agreement,

Ifgith€r Party [the Defaulting Party] commits a material breach of the Agreement and fails to
rémedy such breach within 30 [thirty] Business Days of written notice thereof, the other Party
[hereinafter the Aggrieved Party), shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which the Aggrieved Party may have for damages
against the Defaulting Party.

Should:

a) the Service Provider effect or attempt to effect a compromise or composition with its
creditors; or

b) either Party be provisionally or finally liquidated or placed under judicial management,
whether provisionally or finally; or
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c} either Party cease or threaten to cease to carry on its normal line of business or default or
threaten to defauit in the payment of its liabilities generally, or commit any act or omission
which would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be
amended from time to time];

then the other Party shall be entitled, but not obliged, to terminate the Agreement on written

notice, in which event such termination shaif be without any liability and without prejudice to any

claims which either Party may have for damages against the other.

20  ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold okdelay

its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable Jegal costs incurred by it as a direct result of such assignment or novation.

21  FORCE MAJEURE

21.1

21.2

Neither Party shall have any claim against the other Party arising fsom, ahy failure or defay in the
performance of any obligation of either Party under the Agreément caused by an act of force
majeure such as acts of God, fire, flood, war, strike, lGckout, induStrial dispute, government
action, laws or regulations, riots, terrorism or civil distirbance, defaults, delays or discontinuance
on the part of independent contractors, suppliefs, or other Circumstances or factors beyond the
reascnable control of either Party, and to t€%extent that the performance of obligations of either
Party hereunder is delayed by virtue of the aforegoing, any period stipulated for any such
performance shall be reasonably ektended,

Each Party will take alf reasOnable Stepsfby whatever fawful means that are available, to resume
full performance as soo as, piacticable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeyre M @Party fails to agree to such modifications proposed by the other Paity within
90 [ninety] days ofitiie act of force majeure first occurring, either Party may thereafter terminate
the Agreement with immediate notice.

22 EQUALITY AND DIVERSITY

2201

22.2

The Service Provider will not victimise, harass or discriminate against any employee of either Party
to the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or other forms of

compensation and selection for training.

Both Parties to the Agreement undertake that they will not, and shall procure that its employees,
agents and Subcontractors will not breach any applicable discrimination legislation and any
amendments and re-enactments thereof.
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NON-WAIVER

23.1 Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not, in any manner, be construed to be a waiver of any of that Party's rights in that regard
and in terms of the Agreement.

23.2  Such failure or neglect shall not, in any manner, affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

therehy.

DISPUTE RESOLUTION

25.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agkeement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Busitess Days of such
dispute arising.

25.2 If the dispute has not been resolved by such negotiation, eitiier of the\garties may refer the
dispute to AFSA and notify the other Party accordingly, which, progeedings shall be held in
Johannesburg.

253 Such dispute shall be finally resolved in accordaficepwith the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

254 This clause constitutes an irrevocable colisent byjthe Parties to any proceedings in terms hereof,
and neither of the Parties shall befentitied temfithdraw from the provisions of this clause or claim
at any such proceedings that it is net bound by this clause 25.

255 This clause 25 is severdblefram the rest of the Agreement and shall remain in effect even if the
Agreement is terpginated for any reason.

25,6 This clause 25shall not preclude either Party from seeking urgent relief in a court of appropriate
jurisdiction, where'grounds for urgency exist.

ADDRESSES FOR'NOTICES

26.1) The Parties to the Agreement select the physical addresses and facsimile numbers, as detailed
Rereafter, as their respective addresses for giving or sending any notice provided for or required
in terms of the Agreement, provided that either Party shall be entitfed to substitute such other
address or facsimile number, as may be, by written notice to the other:

a) Transnet
(i} For legal notices: [®]
Fax No. [e]

Attention: Legal Department
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(i)  For commerciat notices:

b) The Service Provider

€)] For legal notices:

(i)  For commercial notices:

fe]
Fax No, [e]

Attention: [e]

[e]

Fax No. [e]
Attention: []
[e]

Fax No. [e]

Attention: [e]

Page 21 of 22

26.2  Any notice shail be addressed to a Party at its physical address or deliverad by hand, or sent by

facsimile.

26.3  Any notice shall be deemed to have been given:

a) if hand delivered, on the day of delivery; or

b) if posted by prepaid registered post, 10 [ten) days after the date of posting thereof; or

c) if faxed, on the date and time of sending’of such faxpas evidenced by a fax confirmation

printout, provided that such noticesshall B& confirmed by prepaid registered post on the

date of dispatch of such fax, or, sfiould nd)postal facilities be available on that date, on the

next Business Day.

27  WHOLE AND ONLY AGREEMENT

27.1 The Parties herebyQeonfirm “that the Agreement constitutes the whole and only agreement

between themgith segardiie the subject matter of the Agreement.

27.2  The Partigs hereby, cofifirm that the Agreement replaces all other agreements which exist or may

hayevexisted in ahy form whatever between them, with regard to the subject matter dealt with in

the Agreement, including any annexures, appendices, schedules or Work Order(s) appended

heretos

28 ) AMENDMENT AND CHANGE CONTROL

28.1 Any requirement for an amendment or change to the Agreement or to a Work Order shall only be

valid if it is In writing, signed by both Parties and added to the Agreement as an addendum

hereto.

28,2 In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to agree

any proposed changes using the dispute resolution procedures in clause 25 [Dispute Resolution).
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29 GOVERNING LAW
The Agreement is exclusively governed by and constried in accordance with the faws of the Republic of
South Africa and is subject to the jurisdiction of the courts of the Republic of South Africa.

29.1 Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Service Provider and Transnet cannot
reach agreement on the nature of the changes required or on modification of Fees, Defjvarables,
warranties, or other terms and conditions, either Party may seek to have the mattemdeteérmined in
accordance with clause 25 [fDispufe Resolution] above,

30 COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which takén tagether shall constitute
one and the same instrument. Either Party may enter into the Agreememt by signing any such

counterpart.

0000000600
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delivering on our commitment te your freight roil

REQUEST FOR QUOTATIONS

Transnet Freight Rail, a Division of Transnet SOC Limited, invites all interested parties to respond
to a request for quotation (RFQ) as indicated below:

Al RFQ’s should be submitted on the appropriate RFQ forms and should be deposited in the tender
box before 10h00 on the closing date of the tender/s.

Iif delivered by hand, the Tender submissions must be addressed to The Chairman Transnet Freight
Rail Acquisition Council, Ground Floor, Inyanda House 1, 21 Wellington, Road, Parktown,
Johannesburg, 2001.

RFQ documents may be obtained on and after Tuesday, 12" June 2012 at\thé Reception, Tender
Advice Centre, Inyanda House 1, Ground Fioor, 21 Wellington Road, Patktown, Johannesburg.

A non-refundable tender fee of R100,00 (inclusive of Vat),is @pplicable per tender. Payment is
to be made to Transnet Freight Rail, Standard Bank Account number 203158598, Branch
code 004805. The deposit slip must reflect RFQ: ERAG:N§0454 9578 and the Company Name.
Receipt/s to be presented prior to collection of the tefider/s!

For enquiries regarding collection of documents, cofitact Anton Erasmus, telephone No. 011 584-
9231. RFQ documents may be viewed from thewwebsite by clicking on the RFQ number that is
highlighted in red on the website: (http#fwwiw.transnetfreightrail.co.za/Website/tenders.html)

RFQ NUMBER: ERAC- NS0454 9578%RENOVATE ASSET No. 02AE216P AND ASSET No.
02AE215P AT BRITS.

REQUIRED AT: BRITS (53 SPQORWEG STREET)

CLOSING DATE OF RFQ; Tuesday, 13" November 2012 (10h00)

A compuisory glarification briefing session/site inspection will be conducted on Thursday, 1
November 2042, at 10H00. Meeting point at 53 Spoorweg Street, Brits. Contact person Arinao
Nembilwi c€I,NG. 072 479 0042).

e Respendents failing to attend the compulsory briefing session/site meeting will be disqualified.

+ ‘Respgndents without a valid RFQ document in their possession will not be allowed to attend
the briefing session.

» The information briefing session will start punctually at 10h00 and Respondents arriving late will
not be accommodated.

» Respondents to provide own Transportation, Beverages and Accommodation.

« Reflective Jackets and Safety Shoes to be worn when visiting the site.

* As the site meeting will be held in an operational area of Transnet, all people entering the
premises may be subjected to a substance abuse test. This is a standard operational
requirement for TFR, when entering any operational area in order that TFR may address the
risk of injury. Any person that fails such test wili not be permitted to enter the premises and
thereby forfeits rights to be allowed access to the briefing session and will subsequently not
be permitted to submit a bid for the tender.

¢ Respondents, who do not comply with all of the above, will be disqualified immediately on site.




« RFQ documents will only be available until Wednesday 15h00 on 31 October 2012.

For enquiries contact:

Nico Swart

E-Mail: Nico . swart3@transnet.net
TEL : (012) 315 2132

Transnet Freight Rail urges Clients & Suppliers to report fraud/corruption at Transnet to TIPOFFS
ANONYMOUS : 0800 003 056
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RFQ FOR THE RENOVATION OF ASSET No. 02AEZ16P AND ASSET No. 0ZAE215P AT BRITS

Section 10: RFQ DECLARATION FORM

NAME OF ENTITY:

We do herehy certify that:

1. Transnet has supplied and we have received appropriate responses to any/all questions [as applicable] which
were submitted by ourselves for bid clarification purposes;

2. we have received all information we deemed necessary for the completion of this Request for Quotation
[RFQ];

3. at no stage have we received additional information relating to the subject matter ofthis,RE@ from Transnet
sources, cther than information formally received from the designated Transnebcoftagi(s) as nominated in
the RFQ documents;

4, we are satisfied, insofar as our entity is concerned, that the proceSses andwrbcedures adopted by Transnet
in fssuing this RFQ and the requirements requested from bid@ers in responding to this RFQ have been
conducted in a fair and transparent manner; and

5. furthermore, we declare that a family, business and/or sogial\elationship exists / does not exist [delete as
applicable] between an owner / member / dif€€tory pagiher / shareholder of our entity and an employee or

board member of the Transnet Group.

If such a refationship exists, Responderttis fo complete the folfowing section:

FULL NAME OF OWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOLDERS ADDRESS:

Indicate"nature of relationship with Transnet:

[Faiture to furnish complete and accurate information in this regard may lead to the disgualification of a
response and may preclude a Respondent from doing firture business with Transnet]

Respondent’s Signature Date & Company Stamgp
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6. We declare, to the extent that we are aware or become aware of any relationship between ourselves and
Transnet [other than any existing and appropriate business relationship with Transnet] which could unfairly
advantage our entity in the forthcoming adjudication process, we shall notify Transnet immediately in writing

of such circumstances.

7. We accept that any dispute pertaining to this bid will be resolved through the Ombudsman process and will
be subject to the Terms of Reference of the Ombudsman. The Ombudsman process must first be exhausted
before judicial review of a decision is sought. /Refer “Important Notice to Respondents” overfeaf].

8. We further accept that Transnet reserves the right to reverse an award of business or decision based on the
recommendations of the Ombudsman without having to follow a formal court process to have such award or

decision set aside.

SIGNED at on this day of 2012
For and con behalf of AS WITNESS:

duly authorised hereto

Name: Name:

Position: Rosition:

Signature: Signature:

Date:

Place:

Respondent’s Signature Pxate & Company Stamp
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint in
respect of RFQs exceeding R5,000,000.00 [five million S.A. Rand} in value. Should a
Respondent have any material concern regarding an RFQ process which meets this value

threshold, a complaint may be lodged with Transnet's Procurement Ombudsman for further

investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms of Reference

for the Transnet Procurement Ombudsman, details of which are available for review at

Transnet’s website www.transnet.net.

An official complaint form may be downloaded from this website and submitted, together with

any supporting documentation, within the prescribed period, to

procurement.ombud@transnet.net
For transactions befow the R5,000,000.00 [five million S.A. Rand] threshold, a complaint may

be lodged with the Chief Procurement Officer of the relevant Transnet Operating Division.

All Respondents should note that a complaint must be made insg6ed faith. If a complaint is

made in bad faith, Transnet reserves the right to place such a bidder on its List of Excluded
Bidders.

Respondent’s Signature Date & Company Stamp
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RFQ FOR THE RENOVATION OF ASSET No. D2AE216P AND ASSET No. 02AE215P AT BRITS
Section 11: BREACH OF LAW

NAME OF ENTITY:

I/We

do hereby certify that [/we have/have not been found guilty during the preceding 5 [five] vears of a
serious breach of law, including but not limited to a breach of the Competition Act, 89 of 1998, by a court of
law, tribunal or other administrative body. The type of breach that the Respondent is required to disclose

excludes relatively minor offences or misdemeanours, e.g. traffic offences.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE OF BREACH:

Furthermore, I/we acknowledge that Transngt SOC|Ltd reserves the right to exclude any Respondent from
the bidding process, should that person'‘er entity have been found guilty of a serious breach of law, tribunal

or regulatory obligation.

SIGNED at on this day of 20__

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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RFQ FOR THE RENOVATION OF ASSET No. 02AEZ16P AND ASSET No, 0ZAEZ15P AT BRITS
Section 12: BID CLARIFICATION REQUEST FORM

RFQ No: ERAC NS0454 9578

RFQ deadline for questions / bid clarifications: Before 12:00 3 days prior to closing date

TO: Transnet SOC Lid

ATTENTION: The Secretary, Transnet Acquisition Council [TAC]
EMAIL prudence.nkabinde@transnet.net

DATE:

FROM:

RFQ Bid Clarification No fto be inserted by Transnet]

l REQUEST FOR BID CLARTFECATION

Respondent’s Signature Date & Company Stamp



Transnet Request for Quotation No ERAC NS0454 9578 Page 44 of 63

RFQ FOR THE RENOVATION OF ASSET Mo. Q2AF216P AND ASSET No., 02AEZL5P AT BRITS

Section 13: SERVICE PROVIDER CODE OF CONDUCT

Transnet aims to achieve the best value for money when buying or selling Services and obtaining services.
This however must be done in an open and fair manner that supports and drives a competitive economy.
Underpinning our process are several acts and policies that any Service Provider dealing with Transnet must
understand and support. These are:

e  The Transnet Procurement Procedures Manual [PPMT;

s Section 217 of the Constitution - the five pillars of Public PSCM [Procurement and Supply Chain
Management]: fair, equitable, transparent, competitive and cost effective;

»  The Public Finance Management Act [PFMA];
+  The Broad Based Black Economic Empowerment Act [B-BBEE]; and

. The Prevention and Combating of Corrupt Activities Act.

This Code of Conduct has been included in this RFQ to formally apprise prespéetivie Transnet Service
Providers of Transnet's expectations regarding behaviour and conduct of it§ Servige Providers.

Prohibition of Bribes, Kickbacks, Unlawful Payments, andw@ther Corrupt Practices

Transnet is in the process of transforming itself into a selfssustaining State Owned Company [SOC], actively
competing in the logistics industry. Cur aim is to beCome'a warld class, profitable, logistics organisation. As
such, our transformation is focused on adoptif@ a“perfopmance culture and to adopt behaviours that will

enable this transformation.

1. Transnet will not particigatéyin egtrupt practices and therefore expects its Service Providers fo act in

a simflar manner.

« Transfetandits efmployees will follow the laws of this country and keep accurate business

régordsithat Yeflect actual transactions with and payments to our Service Providers.

&, _Employees must not accept or request money or anything of value, directly or indirectly, to:
- illegally influence their judgement or conduct or to ensure the desired outcome of a
sourcing activity;
- win or retain business or to influence any act or decision of any decision stakeholders
involved in sourcing decisions; or
- gain an improper advantage.

«  There may be times when a Service Provider is confronted with fraudulent or corrupt
behaviour of Transnet employees. We expect our Service Providers to use our “Tip-offs
Anonymous” Hot line to report these acts {0800 003 056].
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2. Transnet is firmly committed to the ideas of free and competitive enterprise.

«  Service Providers are expected to comply with all applicable laws and regulations regarding
fair competition and antitrust,
»  Transnet does not engage with non-value adding agents or representatives solely for the

purpose of increasing B-BBEE spend [fronting].

3. Transnet’s relationship with Service Providers requires us fo clearly define requirements, exchange

information and share mutual benefits.

*  Generally, Service Providers have their own business standards and regulations. Although
Transnet cannot control the actions of our Service Providers, we will not tolerate any illegal
activities. These include, but are not limited to:

- misrepresentation of their product [e.g. origin of manufacture, speaifications,
intellectual property rights];

- collusion;

- failure to disclose accurate information required during the Seurcing activity [e.g.
ownership, financial situation, B-BBEE status);

- corrupt activities listed above; and

- harassment, intimidation or other aggressive actiong towards Transnet employees.

+  Service Providers must be evaluated and approved bgfore any materials, components,
products or services are purchased from thef. YRigorols due diligence is conducted and the
Service Provider is expected to participate imah honest and straight forward manner.

. Service Providers must record and réport fagts accurately, honestly and objectively.

Financial records must be ac¢urate in alfaterial respects.

Conflicts of Interest
A conflict of interest arisesgfhen, pers@nal interests or activities influence [or appear to influence] the ability
to act in the best interests ofransfet.

«  DBeing business with family members

. baving a financial interest in another company in our industry

Respondent's Signature Date & Company Stamyp
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REQ FOR THE RENOVATION OF ASSET No. G2AE216P AND ASSET No. U2AEZL5P AT BRITS

Section 14: CERTIFICATE OF ATTENDANCE OF SITE MEETING / RFQ BRIEFING

It is hereby certified that —

Representative(s) of [hame of entity]

attended the site meeting / RFQ briefing in respect of the proposed Services to be supplied iiserms of this

RFQ on 2012
TRANSNET'S REPRESENTATIVE RESPONDENT'S REPRESENTATIVE
DATE DATE

Respondent’s Signature Date & Company Stamp
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RFQ FOR THE RENOVATION OF ASSEY No. 02AFE216P AND ASSET No. 0ZAE215P AT BRITS

Section 15: NON-DISCLOSURE AGREEMENT [NDA]

Complete and sign the Non-Disclosure Agreement attached hereto ‘)\

W\
O

O
O
N

\
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NON-DISCLOSURE AGREEMENT

entered into by and between *

4
TRANSNET SOC LTD \k
Registration Number 1990/000900/30 EV
and O

Registration Number . Q
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Non-Disclosure Agreement

Transnet RFP No ERAC NS0454-9578
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]

Whose registered office is at 49™ Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,
and

fthe Company] [Registration No ]

whose registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defined below] and it is ehvisaged that
each party may from time to time receive Information relating to the otheg, if\respect thereof. In
consideration of each party making available to the other such Information, ¢he,parties§intly agree that
any dealings between them shall be subject to the terms and conditions &f this Agreement which
themselves will be subject to the parameters of the Bid Document.

IT 1S HEREBY AGREED

i INTERPRETATION
In this Agreement:

1.1  Agents mean directors, officers, \employees, agents, professional advisers, contractors or sub-
contractors, or any Group,member;

1.2 Bid or Bid Documpent meansiTransnet’s Request for Information [RFI] Request for Proposal
{RFP] or Request fopQuotation [RFQ], as the case may be;

1.3 Confidential Informiation means any information or other data relating to one party (the
Disglosing Rarty) and/or the business carried on or proposed or intended to be carried on by
that party and which is made available for the purposes of the Bid to the other party (the
Receiving Party) or its Agents by the Disclosing Party or its Agents or recorded in agreed
minutes following oral disclosure and any other information otherwise made available by the
Disclosing Party or its Agents to the Receiving Party or its Agents, whether before, on or after the
date of this Agreement, and whether in writing or otherwise, including any information, analysis or
specifications derived from, containing or reflecting such information but excluding information
which:

&) is publicly available at the time of its disclosure or becomes publicly availabie {other than

as a result of disclosure by the Receiving Party or any of its Agents contrary to the terms of
this Agreement); or
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b} was lawfully in the possession of the Receiving Party or its Agents (as can be demonstrated
by its written records or other reasonable evidence) free of any restriction as to its use or

disclosure prior to its being so disclosed; or

(o)) following such disclosure, becomes available to the Receiving Party or its Agents {as can be
demonstrated by its written records or other reasonable evidence) from a source other
than the Disclosing Party or its Agents, which source is not bound by any duty of
confidentiality owed, directly or indirectly, to the Disclosing Party in refation to such

information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of
either party; and

1.5 Information means all information in whatever form including, without limitgtion, any
information relating to systems, operations, plans, intentions, market opportunities, know-how,
trade secrets and business affairs whether in writing, conveyed orally or by machine-readable

medium.

2 CONFIDENTIAL INFORMATION

2.1 All Confidential Information given by one party to this Agreement {the Disclosing Party) to the
other party (the Receiving Party} will be treated By the Receiving Party as secret and
confidential and will not, without the Disclosipg Party’s Written consent, directly or indirectly
communicate or disclose (whether in wriling O¢forally or in any cther manner) Confidential

Information to any other person other than in actordance with the terms of this Agreement.

2.2 The Receiving Party will only usefthe Confidéntial Information for the sole purpose of technical
and commercial discussions{between thie parties in relation to the Bid or for the subsequent
performance of any contraébatween the parties in relation to the Bid.

2.3 Notwithstanding glduse 2% above, the Receiving Party may disclose Confidential Information:

a) to those oflits Agents who strictly need to know the Confidential Information for the sole
purpdse sef out in clause 2.2 above, provided that the Receiving Party shall ensure that
suchWAgents are made aware prior to the disclosure of any part of the Confidential
Information that the same is confidential and that they owe a duty of confidence to the
Disclosing Party. The Receiving Party shall at all times remain liable for any actions of such
Agents that would constitute a breach of this Agreement: or

b) to the extent required by law or the rules of any applicable regulatory authority, subject to
clause 2.4 below.

24 In the event that the Receiving Party is required to disclose any Confidential Information in
accordance with clause 2.3b) above, it shall promptly notify the Disclosing Party and cooperate
with the Disclosing Party regarding the form, nature, content and purpose of such disclosure or
any action which the Disclosing Party may reasonably take to challenge the validity of such
requirement,

2.5 Inthe event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to
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any rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable
notify the Disclosing Party of such event and if requested take such steps (inciuding the institution
of legal proceedings) as shall be necessary to remedy (if capable of remedy) the default and/or to
prevent further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure
shall not confer on the Receiving Party any rights, including intellectual property rights over the
Confidential Information whatsoever, beyond those contained in this Agreement.

3 RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees o ensure proper and secure storage of all Information and any copies
thereof,

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing| Party upon
request, of the Confidential Information provided and any copies made thereof aney.so far as is
reasonably practicable, of the location of such Cenfidential Information and afy copies thereof.

3.3 The Company shall, within 7 (seven} days of receipt of a written demafehfromyTransnet:
a) return all written Confidential Information (including all copies)nand

b} expunge or destroy any Confidential Informationffrom ahymebmputer, word processor or
other device whatsoever into which it was copfédniead or programmed by the Company or
on its behalf.

3.4  The Company shall on request supply a/ertifiéate\signed by a director as to its full compliance
with the requirements of clause 3.3bjmabove.

4 ANNOUNCEMENTS
4.1 Neither party will make o, pegrait to be made any announcement or disclosure of its prospective
interest in the Bidiwithoutthe prior written consent of the other party.
4.2 Neither parfy $hallimaké use of the other party’s name or any information acquired through its
dealings withithegther party for publicity or marketing purposes without the prior written consent
offthe gtherparty.

5 DURATION
Fhe obligations of each party and its Agents under this Agreement shall survive the termination of any
discussions or negotiations between the parties regarding the Bid and continue thereafter for a period of
5 (five) years.

6 PRINCIPAL
Each party confirms that it is acting as principal and not as nominee, agent or broker for any other
person and that it will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.
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7 ADEQUACY OF DAMAGES

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

8 PRIVACY AND DATA PROTECTION

8.1  The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
of the Bill of Rights (Section 14) in connection with this Bid and shall procure that its personnel
shall chserve the provisions of such Act (as applicabte) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate techeical and
organisational measures in place against unauthorised or unfawful processing of data relating to
the Bid and against accidental loss or destruction of, or damage to such data held oFpocessed by

them.

9 GENERAL

9.1  Neither party may assign the benefit of this Agreement, or any iliterest hereunder, except with the
prior written consent of the other, save that Transnet may assign this Agreement at any time to

any member of the Transnet Group.,

9.2 No failure or delay in exercising any right, powertgsprivilege under this Agreement will operate as
a waiver of it, nor will any single or partial exercise of it preclude any further exercise or the

exercise of any right, power or privilege undemsthis Agreement or otherwise.

9.3 The provisions of this Agreenjent shall be’severable in the event that any of its provisions are heid
by a court of competent§luisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and” theyremaining provisions shall remain enforceable to the fullest extent
permitted by Jawe

9.4  This Agreemgntmay’only be modified by a written agreement duly signed by persons authorised
ondiehalfefigach party.

9.5 _gmiNotiting i this Agreement shall constitute the creation of a partnership, joint venture or agency
between the parties,

9.6 This Agreement will be governed by and construed in accordance with South African law and the
parties irrevocably submit to the exclusive jurisdiction of the South African courts.

000000000
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