TRANSHEN

~

RFQ DECLARATION FORM

RFQ FOR THE PROVISION OF
SUPPLY OF STEEL STRAPPING AND SEALS INCLUDING THE MAINTENANCE
OF STEEL STRAPPING MACHINE ON AN AS & WHEN REQUIRED BASIS FOR
TFR OPERATIONS IN PORT ELIZABETH

FOR A PERIOD OF 24 MONTHS

NAME OF COMPANY:

We do hereby certify that:

1. Transnet has supplied and we have received appropriate responses to any/all questions (as applicable) which
were submitted by ourselves for bid clarification purposes;

2. we have received all information we deemed necessary for the completion of this Reqliest,forProposal (RFP);

3. at no stage have we received additional information relating to the subject matter of\thiS\RFP from Transnet
sources, other than information formally received from the designated Transnek, contact(s) as nominated in
the RFP documents;

4, we are satisfied, insofar as our company is concerned, that#the Jprocesses and procedures adopted by
Transnet in issuing this RFP and the requirements request€@nfrom bidders in responding to this RFP have

been conducted in a fair and transparent manner; and

5. furthermore, we acknowledge that a direct relationship ekists between a family member and/or an owner /
member / director / partner / shareholder (unlisted €efpanies) of our company and an employee or board
member of the Transnet Group as indicatedbelow: /Respondent to indicate if this section is not applicable]

FULL NAME OF OWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOKDER: ADDRESS:

Indicate nature of relationship with Transnet:

[Failure to furnish complete and accurate information in this regard may lead to the disqualification
of your response and may preclude a Respondent from doing future business with Transnet]
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6. We declare, to the extent that we are aware or become aware of any relationship between
ourselves and Transnet (other than any existing and appropriate business relationship with
Transnet) which could unfairly advantage our company in the forthcoming adjudication
process, we shall notify Transnet immediately in writing of such circumstances.

7. We accept that any dispute pertaining to this bid will be resolved through the Ombudsman
process and will be subject to the Terms of Reference of the Ombudsman. The Ombudsman
process must first be exhausted before judicial review of a decision is sought. (Refer
“Important Notice to Respondents” overleaf).

8. We further accept that Transnet reserves the right to reverse a tender award or decision
based on the recommendations of the Ombudsman without having to follow a formal court
process to have such award or decision set aside.

SIGNED at on this day of 20

For and on behalf of AS WITNESS:

duly authorised thereto

Name:

Position:

Signature:

Date:

Place:
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint in
respect of RFPs exceeding R5,000,000.00 (five million S.A. Rands) in value. Should a
Respondent have any material concern regarding an RFP process which meets this value
threshold, a complaint may be lodged with Transnet's Procurement Ombudsman for further

investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms of Reference
for the Transnet Procurement Ombudsman, details of which are available for review at

Transnet's website www.transnet.net.

An official complaint form may be downloaded from this website and submitted, together with
any supporting documentation, within the prescribed period, to
procurement.ombud@transnet.net

For transactions below the R5,000,000.00 (five million S.A. Rand) threshold, a‘complaint’'may

be lodged with the Chief Procurement Officer of the relevant Transnet Operating DiviSion.

All Respondents should note that a complaint must be made in goéd faitha\If a complaint is
made in bad faith, Transnet reserves the right to place such a bidder on’its List of Excluded
Bidders.
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1. GENERAL
All tenders and subsequent contracts and orders shall be subject to the following procedures as
laid down by Transnet Limited (hereinafter referred to as “Transnet”) and are to be strictly
adhered to by any person or enterprise or company responding to this tender (hereinafter
referred to as “Respondents” or the “Respondent).

2, LODGING OF TENDER
2.1 Tenders shall be lodged with Transnet no later than the closing date and time specified for

the receipt thereof, in accordance with the directions issued with tender documents.

2.2 Tenders shall be transmitted in a sealed envelope and placed in the Tender Box at a venue
stipulated in the Request for Tender (RFT) or Request for Proposal (RFP) or Request fox,
Quotation (RFQ) (collectively “Tender Documents”), with the tender number and subject
endorsed on the left hand bottom corner of the envelope.

3. USE OF TENDER FORMS
Where special forms are issued by Transnet for the submission of tendersyRespondents are
required to submit their tenders by completion of the appropriate sections on stich official forms
and not on office stationery bearing their own special conditions of{tender; non-compliance with
this conditions may result in the rejection of a tender.

4, THE RAISING OF A CHARGE FOR PLANS, SPEGIFICATIONS AND TENDER FORMS
4.1 A non-refundable charge may be raised for TendewDocuments, depending on the nature,

magnitude and value of technical informatien supplied.

4.2 If any of the drawings and specifieations referred to in Tender Documents are the official
publications of recognisedsStandardising bodies, copies of such drawings and specifications
shall be acquired by Respefdenis at their own expense.

5. DEFAULTS BY RESPONDENTS
5.1 If the Respendent, after it has been notified of the acceptance of its tender/quotation fails

to:

(a)/ enter into a formal contract when called upon to do so in terms of clause 14
(Contract Documents), within such period as Transnet may specify; or

(b) accept an order in terms of the tender or quotation; or

(c) when called upon to do so, furnish satisfactory security of the fulfiiment of the
contract in terms of clause 15 (Securities);

Transnet may, in any such case, without prejudice to any other legal remedy which it may

have, proceed to accept any other tender or quotation or, if it is necessary to do so, call for
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5.2

5.3

5.4

tenders or quotations afresh, and may recover from the defaulting Respondent any

additional expense incurred by it in calling for new offers or in accepting a higher offer.

If any Respondent, who has submitted a tender or quotation, concluded a contract with
Transnet (hereinafter referred to as “the Supplier”), or in the capacity of agent or

subcontractor has been associated with such tender or contract -

(@) has withdrawn such tender/quotation after the advertised date and hour for the

receipt of tenders; or

(b) has, after having been notified of the acceptance of its tender or quotation, failed or
refused to sign a contract when called upon to do so in terms of any condition

forming part of the tender documents; or

(c) has carried out any contract resulting from such tender or quotation in an

unsatisfactory manner or has breached any condition of such contract; or

(d) has offered, promised or given a bribe in relation to the obtaining or the execution'ef

such contract; or

(e) has acted in a fraudulent or improper manner or in bad faith towardsiransriet or any

government department or towards any public body, company,or pefson; or

() has made any incorrect statement in the affidavit or certificate referred to in clause
11 (Formal Notification Regarding Name of Sucgé€ssful Respondent) and is unable to

prove to the satisfaction of Transnet that
(i) it made the statement in good faiththonestly believing it to be correct; and

(i)  before making such statement, it tobk all reasonable steps to satisfy itself of its

correctness; or

(g) caused Transnet darfiage, oOmto incur costs in order to meet the Supplier's

requirements whieh could not’be recovered from the Supplier;

then a tender from any‘suchsRespondent shall be disqualified and the person, enterprise
or companyincléding any directors) shall, subject to clause 5.3 below, be disqualified
from tendeting’for any Transnet business.

Any“persbn,or ‘enterprise or company against whom a decision has been given under the
proyisions of sub-clauses 5.2(b), 5.2(d) or 5.2(e) above, may make representations to the

Chief Operating Officer of Transnet Group, whose decision shall be final.

Any disqualification imposed upon any person or enterprise or company, unless Transnet
determines otherwise, shall apply to any other enterprise under the same or different
names of disqualified persons or enterprise or company (or associates thereof) and shall
for avoidance of doubt also be applied to any agent or employee of the person or enterprise

or company concerned.
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6. CURRENCY
Prices must be quoted in the currency of the Republic of South Africa in respect of local Goods.
Prices in any other currency may be rejected by Transnet save where such price is quoted by a
foreign Respondent.

7. EXCHANGE AND REMITTANCE
The Respondent should note that where the whole or a portion of the contract or order value is
to be remitted overseas, Transnet shall, if requested to do so by the Supplier, effect payment
overseas directly to the foreign principal or manufacturer of such percentage of the contract or
order value as may be stipulated by the Respondent in its Tender Documents and any variation
in the amount to be so paid, which may arise as a result of fluctuations in the rate of exchange
involved, will be for the account of the Supplier.

7.1 The Respondent who desires to avalil itself of the aforementioned facility must at the time of
tendering furnish the information called for in the clause "Exchange and Remittance" of the
Tender Documents and also furnish full details of the principals or manufacturerto whom
payment is to be made.

7.2 The Supplier shall at its own cost obtain forward exchange coverion foreign currency to
protect itself against any currency rate fluctuation risks for the duration of any resulting
contract or order. Transnet will NOT accept any fluctuations imthe rate of exchange at the

time when payments are made.

Transnet will not recognise any claim for adjustment of the order and/or contract price under
clause 7.2 above, if the increase in price arises after thé date on which the Goods were to be
delivered, as set out in the order and/ofy contract0r any subsequent agreement between the
parties.

8. ACCEPTANCE OF TENDER,OR'QUOTATION
8.1 Transnet does not bind'itselfsto accept the lowest or any tender or quotation nor will it give
any reasonsfor theyejection of a tender or quotation. Transnet reserves the right to accept
any tender‘ipavhole or in part.

8.2 Uponytheé=aeceptance of a tender or quotation by Transnet, the parties shall be bound by
these General Tender Conditions and the Standard Terms and Conditions of Contract
(Ferm US7 - Goods).

8.3 Where the acceptance by Transnet of the Respondent’s offer/bid is delivered by letter, the
South African Post Office shall be regarded as the agent of Transnet and delivery of such
notice of acceptance to the South African Post Office shall be considered as delivery to the
Respondent.
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10.

1.

12.

8.4 Where the Respondent has been informed by Transnet per facsimile message of the

acceptance of its tender or quotation, the acknowledgement of receipt transmitted by its

facsimile machine shall be regarded as proof of delivery to the Respondent.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of
a tender/quotation. The domicilium citandi et executandi shall be a place in the Republic of
South Africa to be specified by the Respondent in its tender/quotation at which all legal
documents may be served on the Respondent who shall agree to submit to the jurisdiction of
the courts of the Republic of South Africa. A foreign Respondent shall, therefore, state in its
tender/quotation the name of its accredited agent in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its tender/quotation

being accepted and to act on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall deystated¥in the
tender/quotation. If the Respondent is a close corporation, the full name§ of the fmembers shall
be stated in the tender/quotation. If the Respondent is a partnership o an_individual trading
under a trade name, the full names of the partners or of suchsindividual, as the case may be,

shall be furnished.

FORMAL NOTIFICATION REGARDING NAME OF SUCCESSFUL RESPONDENT

In the case of tenders submitted to thefSecretany#of a Divisional Acquisition Council,
unsuccessful Respondents will be formally natifiedéof the names of successful Respondent(s)
as soon as possible after the closing ‘date for receipt of the tender in question. In the case of
tenders or quotations submitted toNLransnet Acquisition Council, unsuccessful Respondents
shall, upon application, begfurhished with similar information.

UNAUTHORISED,COMMUNICATION ABOUT TENDERS

Where tenderstare’submitted to the Secretary of an Acquisition Council, Respondents may at
any time{’comimuni€ate with the Secretary on any matter relating to its tender but, in the
absénce) ofwritten authority from the Secretary, no communication on a question affecting the
stibje€t of a tender shall take place between Respondents or other potential suppliers or any
member of the Acquisition Council or official of Transnet during the period between the closing
date for the receipt of the tender and the date of the notification of the successful
Respondent(s). A tender, in respect of which any such unauthorised communication has

occurred, may be disqualified.
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13.

14.

RESPONDENT'S SAMPLES

13.1

13.2

13.3

13.4

13.5

13.6

If samples are required from Respondents, such samples shall be suitably marked with the
Respondent's name and address, the tender number and the tender item number and must
be despatched in time to reach the addressee as stipulated in the Tender Documents on or
before the closing date of the tender. Failure to submit samples by the due date may result

in the rejection of a tender.

Transnet reserves the right to retain samples furnished by Respondents in compliance with

tender conditions.

Payment will not be made for a successful Respondent’s samples that may be retained by
Transnet for the purpose of checking the quality and workmanship of Goods delivered in

execution of a contract.

If unsuccessful Respondent's samples are retained and Respondents require payment
therefor, Transnet will make payment at the tendered price of the Goods. If it is not deSited
to retain such samples and Respondents require their return, Transnet Will accept

responsibility for their return to the Respondent’s nearest station or siding'ifrSeuth Africa.

Transnet will not accept liability for samples furnished by Respondehts“en their own

initiative. If Respondents desire such samples returned it will be at theig.eWwn risk and cost.

Should it be necessary to submit a pre-production sample forf*approval by Transnet prior to
the commencement of delivery of the Goods againstyany’ resulting contract, Respondents
are to note that for the purpose of calculatingfpenaltiesyfor late delivery (if applicable) in
terms of a contractual provision, the actudl Contracidal delivery date will be considered to
be -
(@) the period offered by the sliecessful Respondent to submit the pre-production sample
calculated as from the’ 7th(seventh) day after the date of the letter of acceptance;
PLUS
(b) the period required,by*Transnet to approve the pre-production sample calculated as
from th€ datévefireceipt thereof;
PLUS
(c) \theperiod offered to effect delivery of the Goods calculated as from the date of

approval of the pre-production sample by Transnet.

Suppliers will not be held responsible for late delivery of the Goods resulting from delays on

the part of Transnet to approve the pre-production sample.

CONTRACT DOCUMENTS

The contract documents will comprise these General Tender Conditions and the Standard

Terms and Conditions of Contract (Form US7 - Goods) which will constitute the contract

between the parties upon receipt by the Respondent of Transnet’s letter of acceptance / intent,
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subject to all additional amendments and/or special conditions thereto as agreed to by the

parties.

15. SECURITIES

15.1

15.2

15.3

15.4

15.5

The successful Respondent, when called upon to do so, shall provide security to the
satisfaction of Transnet for the due fulfilment of a contract or order. Such security shall be
in the form of a deed of suretyship furnished by an approved bank, building society,

insurance or guarantee corporation carrying on business in South Africa.

The security may be applied in whole or part at the discretion of Transnet to make good
any loss or damage which Transnet may incur in consequence of a breach of the contract

or any part thereof.

Such security, if required, shall be an amount which will be stipulated in the Tender

Documents.

For the purpose of clause 15.1 above, Transnet will supply "Deed of Suretyship" forms to
the successful Respondent for completion and no guarantee in any ether formyWwill be
accepted. Copies of such forms will be supplied to Respondents™omyreguest. For this
purpose "Deed of Suretyship" forms will be provided which shall be €ompleted and returned
to Transnet or a designated official by the successful Respondent within 30 (thirty) days
from the date of the letter of acceptance. No paymenit Will beymade until the forms, duly
completed, are delivered to Transnet. Failure tosfeturnfthe Deed of Suretyship within the
prescribed time shall, save where prior extension |has been granted, entitle Transnet

without notice to the Supplier to cancel thé contractWwith immediate effect.

Additional costs incurred by Transnet necessitated by reason of default on the part of the
Supplier in relation to the conditionswefithis clause 15 will be for the account of the Supplier.

16. PRICE AND DELIVERY BASIS/FOR GOODS

16.1

16.2

Unless otherwise specified ithe Tender Documents, the prices quoted for Goods must be
on a delivered pricésbasis in accordance with the terms and at the delivery point or points
specifiedy iny@ransnet's Tender Documents. Tenders for supply on any other basis of
deliverygareyliable to disqualification. The lead time for delivery stated by the Respondent
must be) inclusive of all non-working days or holidays, and of periods occupied in
stocktaking or in effecting repairs to or overhauling plant, which would ordinarily occur
within the delivery period given by the Respondent.

Respondents must furnish their tender prices in the Price Schedule of the Tender

Documents on the following basis:
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16.3

16.4

16.5

(@) Local Supplies - Prices for Goods to be manufactured, produced or assembled in the
RSA, or imported supplies held in South Africa, to be quoted on a Delivered RSA
named Destination basis.

(b)  Imported Supplies - Prices for Goods to be imported from all sources to be quoted on
a DDU, delivered end destination RSA basis (Delivered, Duty Unpaid to named
Destination, ICC Incoterms 2000), unless otherwise specified in the tender Price
Schedule.

The Respondent must indicate whether the quoted prices include rates for, inter alia, the
following:-

e fransport to port of export

e forwarding charges

e ocean freight

e marine insurance

e landing charges

e dock dues

e surcharges

¢ railage, where possible, otherwise road transportation from poft of discharge

Such rates are to be based on estimated weights and difnensions«€Calculated by the
Respondent. In the event of such estimations being excééded by the actual weights and

dimensions, Transnet shall not be liable to pay the Sufplierthe associated increase in costs.

The Respondent shall indicate whether the priges queted are exclusive of customs, import
and excise duties and VAT.

The attention of Respondents is dgawn e _the fact that should Transnet's departmental
railage account numbers be uséghin tespect of "Delivered Prices", Transnet reserves the
right to cancel such contpdct/order with immediate effect and enforce the conditions of
clause 15 headed "Rightsyof Cancellation” of Form US7 - Goods.

17. SHIPMENT OF IMPORTED GOODS

171

Where shippingd'is arranged by the Supplier:

The®upplier shall arrange directly with its freight forwarder or a shipping company for the
Ocean'Bill of Lading to be drawn in favour of Transnet, as consignee, or a designated
Transnet official, at a port of entry.

To ensure prompt clearance at the South African port of entry -

(@) the first set of negotiable shipping documents shall be posted or couriered within a
maximum period of 3 (three) days from date of shipment to Transnet or its designated
official; and
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18.

19.

20.

21.

(b)  within 24 (twenty-four) hours of mailing the first set of documents, the second set of
negotiable documents shall be posted or couriered to Transnet or its designated

official.

The Supplier shall be liable for all costs, including harbour storage charges, incurred in

consequence of breach of any of the above-mentioned provisions.

17.2 Where the tender’s stipulated purchase terms indicate that shipping is to be arranged by the

forwarding agent appointed by Transnet:

Shipping arrangements by Transnet's nominated forwarding agent shall be made direct with
a shipping company to allow the Ocean Bill of Lading to be drawn in favour of Transnet, as

consignee, or its designated official at a port of entry.

(@) It will be a condition that all Goods collected by or delivered to Transnet’s forwarding
agent against any resulting contract/order must be accompanied by the foreign
manufacturer's/supplier's commercial invoices (which must clearly reflect Transnéet's
contract / order number) and packing lists/specifications to be handed\to fransmet’s
forwarding agent not later than 3 (three) days prior to the vessel's ‘scfieduled date of

departure.

It is imperative that the above be strictly adhered to as Goods cannot beseleared by Transnet
at a port of entry in South Africa without the required doéumentation. Any demurrage
charges applicable to the Goods which may become*payable due to late or non-submission

of the aforementioned documentation will be forghe Stupplier's account.

EXPORT LICENCE
The award of a tender/quotation for Goads to D& imported may be subject to the issue of an
export licence in the country of<grigin ®gisupply. If required, the Supplier's manufacturer or

forwarding agent shall be reqéiredsto apply for such licence.

QUALITY OF MATERIAL
Unless otherwis€ stipulated the Goods tendered shall be NEW i.e. in the unused condition,

neither secofid-nand nér reconditioned.

PRICES SUBJECT TO CONFIRMATION

2061 Adiender or quotation with prices which are subject to confirmation will not be considered.

20.2 Tenders where firm prices are quoted for the duration of any resulting order and or contract

will receive precedence over prices which are subject to adjustment.

DELETION OF ITEMS EXCLUDED FROM BID / OFFER
The Respondent must delete items for which it has not tendered or for which the price had been

included elsewhere in its tender.
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22,

23.

24,

25.

ALTERATIONS MADE BY THE RESPONDENT TO TENDERED PRICES

All alterations made by the Respondent to its tendered price(s) prior to the submission of its
Tender Documents must be done by deleting the incorrect figures and words where required
and by inserting the correct figures and words against the items concerned. All such alterations
must be initialled by the person who signs the Tender Documents. Failure to observe this
requirement may result in the particular item(s) concerned being excluded in the matter of the
award of the business.

VALUE-ADDED TAX

23.1 In respect of local supplies, i.e. Goods to be manufactured, produced or assembled in the

Republic of South Africa, or imported supplies held or already in transit to South Africa, the
prices quoted by the Respondent are to be exclusive of Value-Added Tax (VAT) which must

be shown separately at the standard rate on the Tax Invoice.

23.2 Inrespect of imported supplies, i.e. Goods to be imported from all sources where Transnetis

responsible for the clearance of the supplies at the port of entry, Value-Added Tax'(VAP) will
be paid by Transnet upon arrival of the Goods in the Republic of South Africa.

(@) The invoicing by the Supplier on behalf of its foreign principal represents a supply
made by the principal, which is not subject to VAT.

(b)  The Supplier's Tax Invoice(s) for the local portigfi @nly (i'e, the "commission” for the
services rendered locally) must show the Value-Added Tax (VAT) separately at zero
percent if the services are in compliance with|section 11(2) of the VAT Act, 89 of
1991.

TERMS AND CONDITIONS OF TENBER

The Supplier shall adhere to the» Standard Ferms and Conditions of Contract as set out in Form
US7 - Goods, a copy of whigh € attached hereto. Should the Respondent find any conditions
unacceptable, it should \indigateéyWwhich conditions are unacceptable and offer an alternative.
Please note thatgény alternative offered shall be compared with acceptance of the Form US7
conditions or altegfatives offered by other Respondents, except penalties for late deliveries, the
exclusiof,of which'thay disqualify the tender, save where indicated otherwise by Transnet.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

25.1 Method of Payment

(@) The attention of the Respondent is directed to clause 8 (/Invoices and Payment) of
Form US7 — Goods, which sets out the conditions of payment on which tender price(s)
shall be based.

(b) However, in addition to the aforegoing the Respondent is invited to submit offers

based on alternative methods of payment and/or financing proposals.
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25.2

()  The Respondent is required to give full particulars of the terms that will be applicable
to its alternative offer(s) and the financial merits thereof will be evaluated and taken

into consideration when the tender is adjudicated.

(d) The Respondent must, therefore, in the first instance, tender strictly in accordance
with sub-clause 25.1(a) above. Failure to comply with sub-clause 25.1(a) above may

preclude a tender from further consideration.

NOTE: The successful Respondent (the Supplier) shall, where applicable, be
required to furnish a guarantee covering any advance payments.

Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for
payment within a specific period are to note that the conditional period will be calculated as
from the date of receipt by Transnet of the Supplier's month-end statement reflecting fthe
relevant Tax Invoice(s) for payment purposes, provided the conditions of the orderer
contract have been fulfilled and the Tax Invoice is correct in all respects as referred to in the
contract or order. Incomplete and/or incorrect Tax Invoices shall be Ttetimed, and the

conditional period will be recalculated from the date of receipt of the ¢orrectidocuments.

26. CONTRACT QUANTITIES AND DELIVERY REQUIREMENTS

26.1

26.2

Contract Quantities

(@) It must be clearly understood that althouglt Transhet does not bind itself to purchase
any definite quantity under any contsaet Which Jnay be entered into pursuant to this
tender, the successful Respondent nevértheless undertakes to supply against the
contract such quantities as may be ofdered against the contract, which orders are
posted or delivered by4and oiftansmitted electronically on or before the expiry date
of such contract.

(b) It is furthermore, aye0ndition that Transnet will not accept liability for any
material/stéeks \specially ordered or carried by the Respondent with a view to meeting
the fequifements under any such contract.

(c) € The_estithated planned quantities likely to be ordered by Transnet per annum are
fugnished in relevant section of the Tender Documents. For avoidance of doubt the
estimated quantities are estimates and Transnet reserves the right to order quantities

sufficient for its operational requirements.
Delivery Period
(@) Period Contracts and Fixed Quantity Requirements

It will be a condition of any resulting contract/order that the delivery period embodied
therein will be governed by the provisions of clause 13 (Defective Goods), 14 (Total or
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27.

28.

Partial Failure to Perform the Scope of Supply) and 15 (Rights on Cancellation) of
Form US7 — Goods.

Progress Reports

The Supplier may be required to submit periodical progress reports in regard to the
delivery of the Goods.

Emergency Demands: As and When Required

If, due to breakdowns, derailments, storm damage or similar unforeseen
circumstances, supplies of the material covered by the tender are required at short
notice for immediate delivery, the Supplier will be given first right of refusal of such
business. If it is unable to meet the desired delivery period, Transnet reserves the
right to purchase such supplies as may be required to meet the emergency outside
the contract if immediate delivery can be offered from any other source. Clause 14 of
Form US7 — Goods (Total or Partial Failure to Perform the Scope of Supply) will not

be applicable in these circumstances.

PACKING AND MARKING

27.1 Timber used for crating, packing and dunnage

Attention is directed to the Forest Act, 1968 (Act 72 of 1968)mer'any amendments thereto, or

regulations promulgated in terms thereof.

27.2 Printing on container and packaging

Printing appearing on all containers and packaging,ofsGoods shall be in English.

PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMENTS
28.1 Copyright:

28.2

Copyright in plans, drawings; diagrams, specifications and documents compiled by the
Supplier for the purpose, ofyebntract work shall be governed by the terms and conditions
detailed in clause®22 of Form US7 - Goods (Intellectual Property Rights).

Drawings and specifications:

In_additionmto “what may be stated in any Tender Document in this connection, the

Respondent should note that, unless notified to the contrary by Transnet or a designated
official by means of an official amendment to the Tender Documents, it is required to tender
for Goods strictly in accordance with the drawings and specifications supplied by Transnet,
notwithstanding that it may be aware that alterations or amendments to such drawings or
specifications are contemplated by Transnet.
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28.3

284

28.5

Respondent’s drawings:

Drawings required to be submitted by the Respondent must be furnished before the closing
time and date of the tender. The non-receipt of such drawings by the appointed time may

disqualify the tender.
Foreign specifications:

The Respondent quoting for Goods in accordance with foreign specifications, other than
British and American standards, is to submit translated copies of such specifications with the
tender. In the event of any departures or variations between the foreign specification(s)
quoted in the Tender Documents, full details regarding such departures or variations must
be furnished by the Respondent in a covering letter attached to the tender. If this condition is

not complied with by the Respondent, the tender may be disqualified.
Use of Sl (“Systeme International”) Units:

Where applicable, the Respondent must ensure that all capacities, physical dimensions and
sizes of material and fasteners are in units complying with the Sl unless “etherwise

specifically called for by Transnet.

29. VISITS TO FOREIGN COUNTRIES

291

20.2

29.3

204

Respondents must furnish details in a covering letter ifeityis considered necessary that
employees of Transnet should carry out inspection and/or witness any tests on Goods at the
premises of the successful Respondent (the Supplie),onits subcontractors overseas for the

purpose of a product demonstration and/or final @cceptance or for any other reason.

If the Respondent considers overseas visits toJbe necessary it must provide the following
information in a covering letter in gespect of each visit -

(@) countries and places to be,visited;

(b)  number of empleyeesand disciplines involved;
()  number of mantdays involved; and

(d) motivation for the visit.

Transfiet Jwillgiake all arrangements with regard to booking of air journeys, hotel
peservations, transport to and from airports, places of inspection or demonstration, etc. and

all’expenses will be for the account of Transnet.

Before a visit is undertaken, such as envisage in this clause 29, Transnet and the Supplier
will agree in writing on the number of employees of Transnet that should undertake the visit

and the number of man-days involved in the visit.
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30.

TENDERS BY FOREIGN RESPONDENTS OR ON THEIR BEHALF

30.1

30.2

30.3

30.4

Tenders submitted by foreign principals may be forwarded direct by the principals to the
Secretary of the Acquisition Council or to a designated official of Transnet according to
whichever officer is specified in the Tender Documents, or may be so forwarded on the
principal's behalf by its South African representative and/or agent provided that written proof
is submitted that such representative / agent has been duly authorised to act in that capacity
by the principal. Failure to submit such authorisation by the representative / agent shall
disqualify the tender.

When legally authorised to prepare and submit tenders on behalf of their principals not
domiciled in the Republic of South Africa, representatives and/or agents must compile the

tenders in the names of such principals and sign them on behalf of the latter.

South African representatives and/or agents of successful foreign Respondents must wheh
so required enter into a formal contract in the name of their principals and must sigfesuch
contracts on behalf of the latter. In every such case a legal Power of Attorpey,from their
principals must be furnished to Transnet by the South African representative, and/owagents
authorising them to enter into and sign such contracts.

(@) Such Powers of Attorney must comply with Government Notice,No#1160 of 27 June
1930 (and any amendments thereto) - "Rules of the Supreme Court of South Africa for
the authentication of documents executed outSidelthe Republic for use within the
Republic.”

(b)  The Powers of Attorney must be sigmed by, prin€ipals under the same title as used in

the Tender Documents.

()  On arrival within the Repuablictof South Africa these Powers of Attorney are to be
completed in terms of Sectfion 8(2) of the Stamp Duties Act No. 77 of 1968, or any
amendment there®f,

(d) If a Power of (Atiosney held by the South African representative or agent includes
matters” of asgeneral nature besides provision for the entering into and signing of
contraets with Transnet, a notarially certified copy thereof should be furnished.

(e), \IHe=Rewer of Attorney must authorise the South African representative or agent to
cheose the domicilium citandi et executandi as provided for in clause 26 (Addresses
for Notices) of the Standard Conditions of Contract, Form US7 - Goods.

If payment is to be made in South Africa, the foreign Supplier (i.e. the principal, or its South

African agents or representatives), must notify Transnet in writing whether -

(@) For payment by cheque —
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(i)  cheques are to be drawn for payment to the credit of the foreign Supplier's
account at a bank in South Africa, in which case the name and branch of such

bank shall be furnished; or

(i)  cheques are to be made out in favour of the foreign Supplier and forwarded to
its South African agent or representative, in which case such agent or
representative must be duly authorised to sign the receipt of the cheque and

discharge it on behalf of its principal.
(b)  For payment by electronic funds transfer (EFT) —
(i)  funds are to be transferred to the credit of the foreign Supplier's account at a

bank in South Africa, in which case the name and branch of such bank shall be
furnished; or 4

(i) funds are to be transferred to the credit of its South African agent or
representative, in which case the name and branch of such bank sha
furnished

30.5 The attention of the Respondent is directed to clause 15 above (Se ding the

provision of security for the fulfiment of contracts and orders and and form in

which such security is to be furnished.

\%
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INTRODUCTION

When an Agreement is entered into between Transnet and the Supplier of Goods to Transnet,
these Standard Terms and Conditions of Contract, the technical specifications for the Goods, the
General Tender Conditions, a Schedule of Requirements including such special conditions as
applicable, and any terms in the associated tender documents, exclusively govern the supply of

Goods and provision of ancillary Services by the Supplier to Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words or phrases shall
have the meaning assigned thereto in this clause, except where the context clearly requires

otherwise:
“AFSA” means the Arbitration Foundation of South Africa;

“Agreement” means the Agreement and its associated schedules and/or annexures and/or
appendices, including the Schedule of Requirements, the technical spegificationsgfor the
Goods and such special conditions as shall apply to the Agreement, togetfier with the General
Tender Conditions and any additional provisions in the associated bid'documents tendered by
the Supplier (as agreed between the Parties), which collectively and exclusively govern the

supply of Goods and provision of ancillary Services by tife Supplier to Transnet;

“Background Intellectual Property” means all jitelleéctual Property introduced and required
by either Party to give effect to their obligatiopswnder the Agreement owned in whole or in part
by or licensed to either Party or their affiliates prior to the Commencement Date or developed

after the Commencement Date otherwise pursuant to the Agreement;

“Business Day(s)” meangsMondays to Fridays between 07:30 and 16:00, excluding public
holidays;

“Commencement Date” ‘fneans the effective date at which time the Supplier’s provision of
Goods andg#asseciateéd ancillary Services to Transnet in terms of the Agreement shall
commefce, as detéiled in Annexure A hereto (SCHEDULE OF REQUIREMENTS);

“Confidential Information” means any information or other data, whether in written, oral,
graphic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes,
designs, plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides
to the other Party (intentionally or unintentionally, or as a result of one Party permitting the

representative of the other Party to visit any of its premises), or which otherwise becomes known
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to a Party, and which is not in the public domain and includes, without limiting the generality of

the term —

(a) information relating to methods of operation, data and plans of the disclosing Party;

(b) the contents of the Agreement;

(c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

(d) anyinformation disclosed by either Party and which is clearly marked as being confidential
or secret;

(e) information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;

(f) information relating to the past, present and future research and development of the
disclosing Party;

(g) information relating to the business activities, business relationships, ptoducts, services,
customers, clients and Subcontractors of the disclosing Pafty where,afi onus rests on the
disclosing Party to maintain the confidentiality of such‘ififesmation;

(h) information contained in the software and_associdted material and documentation
belonging to the disclosing Party;

(i) technical and scientific information, Know-How and trade secrets of a disclosing Party
including inventions, applicationsyand preeesses;

(i) Copyright works;

(k) commercial, finangiakahd marketing information;

() data conceming architecture, demonstrations, tools and techniques, processes, machinery
and equipment of'the disclosing Party;

(m) ¢lans, _designs, concepts, drawings, functional and technical requirements and
speeifications of the disclosing Party;

(n)% information concerning faults or defects in Goods, equipment, hardware or software or the
incidence of such faults or defects; and
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(o) information concerning the charges, fees and/or costs of the disclosing Party or its
authorised Subcontractors, or their methods, practices or service performance levels

actually achieved;

2.7. “Copyright” means the right in expressions, procedures, methods of operations or
mathematical concepts, computer program codes, compilations of data or other material,
literary works, musical works, artistic works, sound recordings, broadcasts, program carrying
signals, published editions, photographic works, or cinematographic works of the copyright
owner to do or to authorise the doing of certain acts specified in respect of the different

categories of works;

2.8. “Designs” mean registered Designs and/or Design applications and will include the monopoly
right granted for the protection of an independently created industrial design including designs
dictated essentially by technical or functional considerations as well as topographie§ of

integrated circuits and integrated circuits;

2.9. “Foreground Intellectual Property” means all Intellectual Property develeped by.eithér Party

pursuant to the Agreement;

2.10. “Goods” mean the material / products as specified in the Schedule _of'Requirements in

Annexure A hereto;

2.11. “ICC Incoterms 2000” means the set of commercialgtrade terms as published by the
International Chamber of Commerce, Paris (ICC)), which are otherwise referred to as purchase
terms and which define precisely the respofisibilitiessedsts and risks of the buyer (“Transnet”)
and the seller (“the Supplier”). Incoterms are onlyapplicable to contracts involving the import or
export of Goods from one courfhy, 16, another and for the purpose of the Agreement, if
applicable, shall mean the designated Incoterm as stipulated in Annexure A hereto. Further
details of the Incoterm (purch@se terms) for the Agreement, if applicable, can be viewed at the

International Business, Training website - http://www.i-b-t.net/incoterms.html;

2.12. “Intellectual’Property? means Patents, Designs, Know-How, Copyright and Trade Marks and
all rights"having egdivalent or similar effect which may exist anywhere in the world and includes

allfuture’additions and improvements to the Intellectual Property;

2.13% “Khow-How” means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
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"Parties™ mean the Parties to the Agreement together with their subsidiaries, divisions, business

units, successors-in-titte and assigns;
“Party"” means either one of these Parties;

“Patents” mean registered Patents and Patent applications, once the latter have proceeded to
grant, and includes a right granted for any inventions, products or processes in all fields of

technology;

“Permitted Purpose” means any activity or process to be undertaken or supervised by a Staff
member of one Party during the term of the Agreement, for which purpose authorised
disclosure of the other Party’s Confidential Information or Intellectual Property is a prerequisite

in order to enable such activity or process to be accomplished;

“Price(s)” means the agreed Price(s) for the Goods to be purchased from the Supplier by
Transnet, as detailed in the Schedule of Requirements, issued in accordance with the
Agreement, as amended by mutual agreement between the Parties and in accoidance with the

terms and conditions in the Agreement from time to time;

“Purchase Order(s)” means official orders issued by an operating division of Transnet to the

Supplier for the supply of Goods or ancillary Services;

“Services” means Services provided to Transnet incltiding activities such as consultation,
advisory services, implementation services and day=tezday assistance provided by the Supplier,

pursuant to the Schedule of Requirements in terins of the Agreement;

“Staff” means any partner, employee, agent, consultant, independent associate or contractor,
Subcontractor and the staff of such, Subcontractor, or other authorised representative of either

Party;
“Schedule of Requirements” means Annexure A hereto;

"Subcontract" means anyicontract or agreement or proposed contract or agreement between
the Suppliegfandsany third party whereby that third party agrees to provide to the Supplier the
Goodss6r related Services or any part thereof or material used in the manufacture of the Goods

orzany part thereof;
"Subcontractor™ means the third party with whom the Supplier enters into a Subcontract;

“Tax Invoice” means the document as required by Section 20 of the Value-Added Tax Act, 89
of 1991;
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“Trade Marks” mean registered Trade Marks and Trade Mark applications and include any
sign or logo, or combination of signs and/or logos capable of distinguishing the goods or

services of one undertaking from those of another undertaking; and

“VAT” means Value-Added Tax in terms of the Value-Added Tax Act, 89 of 1991.

INTERPRETATION

3.1.

3.2.

3.3.

3.4.

3.5.

Clause headings in the Agreement are included for ease of reference only and do not form part
of the Agreement for the purposes of interpretation or for any other purpose. No provision shall
be construed against or interpreted to the disadvantage of either Party hereto by reason of such

Party having or being deemed to have structured or drafted such provision.

Any term, word or phrase used in the Agreement, other than those defined under the clause
heading “DEFINITIONS” shall be given its plain English meaning, and those terms, wojds,
acronyms, and phrases used in the Agreement will be interpreted in accordance with the

generally accepted meanings accorded thereto.
A reference to the singular incorporates a reference to the plural and yiee,vegsa.
A reference to natural persons incorporates a reference to legal persens and vice versa.

A reference to a particular gender incorporates a reference t6uthe other genders.

NATURE AND SCOPE

4.1,

4.2,

4.3.

4.4.

The Agreement is an agreement under thesterms and conditions of which the Supplier will
arrange for the supply to Transnet of(\the Goods which meet the requirements and
specifications of Transnet, the deliveryyof whicH'is controlled by means of Purchase Orders to

be issued by Transnet and executed By the Supplier in accordance with the Agreement.

Such Purchase Orders and deliveries to Transnet shall be agreed between the Parties from

time to time, subject t@ the tetfis of the Schedule of Requirements.

Each propegly executed Purchase Order forms an inseparable part of the Agreement as if it

were fullfAincerporated into the body of the Agreement.

Ddring “the period of the Agreement, both Parties can make written suggestions for
amendments to the Schedule of Requirements in accordance with procedures set out in clause
28 (AMENDMENT AND CHANGE CONTROL). A Party will advise the other Party within 14
(fourteen) Business Days, or such other period as mutually agreed, whether the amendmentiis

acceptable.
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Insofar as any term, provision or condition in the Schedule of Requirements conflicts with a like
term, provision or condition in the Agreement and/or a Purchase Order, or where the
Agreement is silent on the matter, the term or provision or condition in the Schedule of

Requirements shall prevail.

5. AUTHORITY OF PARTIES

5.1.  Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one
another for any purpose or in any form whatsoever.

5.2. Neither Party shall be entitled to, or have the power or authority to -

(a) enterinto an agreement in the name of the other; or
(b) give any warranty, representation or undertaking on the other's behalf; or
(c) create any liability against the other or bind the other’s credit in any way or forany purpose
whatsoever.
6. DURATION AND CANCELLATION

6.1. Notwithstanding the date of signature hereof, the Commengement Date and duration of the
Agreement will be as specified in the Schedule of Requifements appended hereto, unless the
Agreement is terminated by either Party in accordaf@e,with the provisions incorporated herein
or in any schedules or annexures appended hereto.

6.2. Notwithstanding clause 16 (BREACH AND, TERMINATION), either Party may cancel the
Agreement with 30 (thirty) days pfieg wiitten notice thereof to the other Party, provided that in
such instance, the Agreemeyit willnevertheless be applicable in respect of all Purchase Orders
which have been placed priofto the date of such cancellation.

7. GENERAL OBLIGATIONS OF THE SUPPLIER
7.1. The Suppliegshall —

(a)_respoéndsypromptly to all complaints and enquiries from Transnet;

(B)# inform Transnet immediately of any dispute or complaint arising in relation to the storage
or delivery of the Goods;

(c) conductits business in a professional manner which will reflect positively upon the Supplier
and the Supplier’s products;
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(d) keep full records clearly indicating all transactions concluded by the Supplier relating to the
delivery of the Goods and keep such records for at least 5 (five) years from the date of

each such transaction;

(e) obtain, and at all times maintain in full force and effect, any and all licenses, permits and
the like required under applicable laws for the provision of the Goods and ancillary

Services and the conduct of the business and activities of the Supplier;

(f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and
Safety Act, 85 of 1993; and

(g) comply with all applicable environmental legislation and regulations, demonstrate sound
environmental performance and have an environmental management policy which
ensures that its products, including the Goods or ancillary Services are pféeured,
produced, packaged, delivered and are capable of being used and ultimatel{disposed of

in a way that is environmentally appropriate.
7.2. The Supplier acknowledges and agrees that it shall at all times -

(a) render the supply of the Goods and ancillary Services and perfofm all its duties with

honesty and integrity;

(b) communicate openly and honestly with Transpetregarding the supply and performance of
the Goods and demonstrate a commitment fo effecting the supply and performing ancillary

Services timeously, efficiently and at least tgythe required standards;

(c) endeavour to provide the highestpossible standards of service and workmanship, with a

reasonable degree of care,and diligence;
(d) use its best endeayoursfand nake every diligent effort to meet agreed deadlines;

(e) treatits owmStaffjias well as all Transnet’s Staff, with fairness and courtesy and respect for

their humanprights;

(f) practice andpromote its own internal policies aimed at prohibiting and preventing unfair

diseérimination;

(g)\treat all enquiries from Transnet in connection with the supply of the Goods and/or
ancillary Services with courtesy and respond to all enquiries promptly and efficiently.
Where the Supplier is unable to comply with the provisions of this sub-clause, the Supplier
will advise Transnet of the delay and the reasons therefor and will keep Transnet informed

of progress made regarding the enquiry;
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(h) when requested by Transnet, provide clear and accurate information regarding the
Supplier's own policies and procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered into between
the Parties;

(i) notallow a conflict of interest to develop between its own interests (or the interests of any

of its other customers) and the interests of Transnet;

(i) notaccept or offer, nor allow, induce or promote the acceptance or offering of any gratuity,
enticement, incentive or gift that could reasonably be regarded as bribery or an attempt to

otherwise exert undue influence over the recipient;

(k) not mislead Transnet or its officers, employees and stakeholders, whether by act or

omission;

() not otherwise act in an unethical manner or do anything which could reasonablytbe

expected to damage or tarnish Transnet'’s reputation or business image; and

(m) immediately report to Transnet any unethical, fraudulent or otherwise,untawful‘conduct of
which it becomes aware in connection with Transnet or the supply of Goods or ancillary

Services to Transnet.

In compliance with the National Railway Safety Regulator Act, 16yof 2002, the Supplier shall
ensure that the Goods and ancillary Services, to bessupplied to Transnet under the terms and
conditions of the Agreement, comply fully with the Specifications as set forth in Annexure A
hereto, and shall thereby adhere to railway safetygrequirements and/or regulations. Permission
for the engagement of a Subcontractor by thesSupplier, as applicable, shall be subject to a
review of the capability of the_proposed Subcontractor to comply with the specified railway
safety requirements and/ef regulations. The Supplier and/or its Subcontractor shall grant
Transnet access, duging the teph of the Agreement, to review any safety-related activities,

including the coardination ‘@f such activities across all parts of its organisation.

8. INVOICES AND\PAYMENT

8.1. Transnhel$hall pay the Supplier the amounts stipulated in each Purchase Order, subject to the
terms and conditions of the Agreement.

8.2. Transnet shall pay such amounts to the Supplier upon receipt of a correct and undisputed Tax
Invoice together with the supporting documentation, as specified in the Schedule of
Requirements appended hereto, once the undisputed Tax Invoices or such portions of the Tax
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Invoices which are undisputed become due and payable to the Supplier for the delivery of the

Goods ordered, in terms of sub-clause 8.4 below.

All Prices set out in the Agreement and the Schedule of Requirements hereto are exclusive of
VAT.

Unless otherwise provided for in the Schedule of Requirements appended to the Agreement,
Tax Invoices shall be submitted together with a month-end statement. Payment against such
month-end statement shall be made by Transnet within 30 (thirty) days after date of receipt by
Transnet of the Supplier’s statement together with the relevant undisputed Tax Invoice(s) and

supporting documentation.

Where the payment of any Tax Invoice, or any part of a Tax Invoice which is not in dispute, is not
made in accordance with this clause 8, the Supplier shall be entitled to charge interest ongthe
outstanding amount, at The Standard Bank of South Africa’s prime rate of interest in féree; for

the period from the due date of payment until the outstanding amount is paid.

The Supplier shall remain the owner of all plant, material, machinery, equipifent.and the like
(collectively, “the Supplier's Goods”) provided to Transnet until Transpet hasypaid in full for the
Supplier’s Goods, it being specifically agreed that Transnet shall acquige 0 rights (including
liens and rights of use) of whatsoever nature in such Supplier's Goods until date of final
payment by Transnet. Subject to the aforegoing, all ri§k and benéefit to the Supplier's Goods
shall pass from the Supplier to Transnet on delivefy oftheSupplier's Goods by the Supplier to

Transnet.

PRICE ADJUSTMENTS

Prices for Goods supplied in termsjofithe Agreement shall be subject to review as indicated in

the Schedule of Requireménts,anhexed hereto.

No less than 2 (two) monthsprior to any proposed Price adjustment, the Parties shall
commence negotiations for Prices for the next period or as otherwise indicated in Annexure A
hereto. The'Rasties shall have regard for market-related pricing of equivalent goods, continuous
impra¥ement iniiatives, costs (including raw materials and transport/delivery), order size and

frequency and changes to the specification of the Goods.

Shaeuld Transnet and the Supplier fail to reach an agreement on Price for the successive period,
either Party shall be entitled to terminate the Agreement after giving 30 (thirty) days written
notice to the other, except for any Purchase Order accepted by the Supplier which shall be

binding on the Parties and shall survive such termination.
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9.4. Neither Party shall have any claim against the other of whatsoever nature by reason of such

cancellation as envisaged in sub-clause 9.3 above.

9.5. If during the period of the Agreement Transnet can purchase similar Goods of a like quality
from another supplier at a total delivered cost to a Transnet facility that is lower than the total
delivered cost of the Goods purchased hereunder from the Supplier, Transnet may notify the
Supplier of such total delivered cost and the Supplier shall have an opportunity to adjust the
Price of the Goods purchased hereunder, on such a basis as to result in the same total
delivered cost to Transnet, within 30 (thirty) calendar days of such notice. If the Supplier fails to
do so or cannot legally do so, Transnet may (i) purchase the Goods from such other supplier in
which case the obligations, including, but not limited to, any purchase and sale requirements
and/or commitments, if any, of Transnet and the Supplier hereunder shall be reduced
accordingly; (ii) terminate the Agreement without any penalty, liability or further obligation; of (i)

continue purchases under the Agreement.

9.6. If during the period of the Agreement the Supplier sells any materials which areithelsapi®e as,
equivalent to, or substantially similar to the Goods herein, at a total delivered €ost t&'@third party
lower than the total delivered cost to a Transnet facility, then the Supplier hasjan’opportunity to
adjust its Price for the Goods purchased hereunder within 30 (thirty) calérdar days so that the
Price is the same or lower than the total delivered cost of such thitd party. If the Supplier fails to
do so or cannot legally do so, Transnet may (i) purchasé the Goods from any other such
supplier, in which case the obligations, including, butthotdlimited to, any purchase and sale
requirements and/or commitments, if any#of Trahsnet and the Supplier hereunder shall be
reduced accordingly; or (ii) terminate the "Agreemment without any penalty, liability or further
obligation. Within 30 (thirty) calendar days of the Commencement Date of the Agreement or at
any time Transnet so requestiShthe Supplier shall certify in writing to Transnet that it is in
compliance with this clause ard shall provide all information that Transnet reasonably requests

in order to verify suchicompliance.

10. WARRANTIES
10.1. The Sdpplier wasfants that -
(@) JPursuantto sub-clause 7.3 (GENERAL OBLIGATIONS OF THE SUPPLIER), the Goods will be

manufactured in accordance with the specifications appended hereto at Annexure A, or the

manufacturer’s specifications, as agreed in writing by both Parties;

(b) thatthe execution and performance of the Agreement by the Supplier does not infringe any

rights of a third party or breach any obligation of the Supplier to any third party; and
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(c) thatit has taken all reasonable precautions to ensure that, in the event of a disaster, the
impact of such disaster on the ability of the Supplier to comply with its obligations under the
Agreement will be reduced to the greatest extent possible, and that the Supplier shall

ensure that it has appropriate, tested and documented recovery arrangements in place.

THIRD PARTY INDEMNITY

The Supplier hereby indemnifies and shall hold Transnet harmless against any direct damages

suffered by or claims arising against Transnet in respect of sub-clause 10.1(b) above.

INSPECTION

12.1. Transnetreserves the right to arrange for the inspection of all Goods forming the subject of any
Purchase Order, at any stage before final acceptance and by any means it may think fit, ap@
when such inspection is to be carried out, the relevant Purchase Order(s) shall be endorsed

accordingly.

12.2. When inspection at the Supplier's works or warehouse is specified, Transnet's authérised
inspector shall have free access to the premises of the Supplier at alistimes,during working
hours on a Business Day; shall have liberty to inspect work which is the subject of the Purchase
Order at any stage of manufacture, and may reject any Gg@ods which are found to be
incomplete, defective or in any way not in conformity with®the tefims and specifications of the
Agreement; and the Supplier shall afford all reasonable facilities for such access and

inspection.

12.3. The Supplier shall provide inspection gauges, measuring and test equipment to ensure that the
requirements of the Agreement are satisfied. Al gauges, templates, tools and other equipment
required to check the accuragy of thewwork shall be calibrated at regular and reasonable
intervals by a laboratory which has'%een approved in writing by Transnet. This certificate shall

not be more than 12 (twelve) menths old.

12.4. The Supplier shallfarepare and supply, without charge to Transnet, all test pieces, samples and
specimens;Sshdll provide all labour and apparatus for carrying out tests and analyses in
accorflancge withfthe terms of the Agreement or Purchase Order, and render all reasonable

assistange in making such tests and analyses.

12.5. All'special rules governing gauging, testing, analysis and other inspection procedures shall be
adhered to strictly in accordance with the terms of the Agreement or Purchase Order and the

conditions of any specifications and drawings quoted therein.

12.6. Inspection will be arranged by the Staff of Transnet, as indicated in the Purchase Order(s).
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12.7. When Goods are ready for inspection, the Supplier shall apply promptly to the appropriate
authority for instructions regarding such inspection. All applications for inspection shall quote
Transnet’'s Agreement or Purchase Order number. 7 (seven) Business Days' notice of
readiness from the Supplier shall be given to the authorised inspector appointed by Transnet to

carry out such inspection.

12.8. Transnet shall have the right to recover from the Supplier the cost of inspection of any Goods

that have been rejected by its authorised inspector in terms of this clause 12.

DEFECTIVE GOODS

Notwithstanding any certificate and/or receipt that may have been issued by or on behalf of
Transnet either in South Africa or overseas, Goods will be accepted at the place of delivery or at
the port of shipment, as specified in the Agreement, only as regards outward condition of packages
and Transnet retains the right to reject the Goods supplied, on or after arrival at the placet®wdhich
they are consigned, or after they have been placed in use in South Africa, should,they be found

defective.

13.1. If Goods are rejected owing to latent defects becoming apparent duriig maghining operations
or other preparation necessary on the part of Transnet beforegthey canb€ put into use, the
Supplier shall bear all expenses incurred by Transnet“imearrying out such necessary

operations.
13.2. If such Goods are rejected, the Supplier will pay(the following costs -

(a) for Goods purchased in South Africa ©n an ex works basis, the cost of transport from the
Supplier’s works in South Africatto the afed destination where the Goods have been

rejected by Transnet, plug handling charges and storage, if leviable; or

(b) for Goods manufactlredverseas, the Supplier shall pay all replacement costs including
the overseas inland4rangport cost, freight and insurance charges incurred plus railage or
other inlapd tfansport costs from the South African port to the place where the Goods have
been rejected by Transnet, including handling charges, storage, landing charges, customs

dbity and surcharges, if leviable.

13.3, 4i Transnet requires rejected Goods to be replaced, the Supplier shall, when called upon to do
sojarrange prompt replacement of the Goods within the prescribed manufacturing lead times

for such Goods, as indicated in Annexure A.

13.4. If Goods are found to be defective but the defects are, in the opinion of Transnet, not of so

serious a nature as to warrant total rejection of the Goods, the Supplier shall, when called upon
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to do so, remedy or make good such defects at its own cost, or Transnet may remedy or make
good such defects at the request of the Supplier and recover from the Supplier all costs or

expenses reasonably incurred by it in doing so.

Should the Supplier fail, when called upon to remedy or make good such defects within a
reasonable time or to request Transnet to do so, Transnet may proceed to remedy or make
good such defects and thereafter recover from the Supplier all such costs and expenses as

aforementioned.

Any amount recoverable from the Supplier in terms of this clause may, without prejudice to any
other legal remedies available to Transnet, be deducted in whole or in part from any monies in

the hands of Transnet which are due for payment to the Supplier.

14. TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SUPPLY

14.1.

14.2.

14.3.

In the case of Goods to be specially manufactured for it, if Transnet at any time ascertainsthat

(a) no manufacturing of the Goods specified in a Purchase Order has commehced,andthere
is little or no prospect, in Transnet’s opinion, that manufacturing will comfenee within a

reasonable time; or

(b) delivery of any of the Goods is being or is likely to be delayed beyondthe promised delivery
date(s), and there is little or no prospect of the Purchase Order(s) being carried out within

reasonable adherence to the promised delivery rate(s) or time(s);

then Transnet may, irrespective of the cause of the delay, by notice to the Supplier, cancel as
from a future date specified in such notice the whele or any part of the Agreement or Purchase
Order in respect of which the Goodsito be ‘Supplied have not been completed by that date,

without incurring any liability by, reason,ef such cancellation except as provided in this clause.

The Supplier shall thereiponf’as soon as possible after such date, deliver to Transnet the
Goods (if any) already completéd, and payment for the part performance shall be made on a
"pro rata" basis, provided the uncompleted part is not an integral or essential part of the
completed Goods. Where an integral or essential part of the work has not been completed, the
amouft tobe paid to the Supplier will be calculated on the basis of Transnet’s enrichment. The
Supplieryshall, wherever practicable, supply Transnet with the necessary drawings and/or

spécifications to enable it to complete the work.

Whenever, in any case not covered by sub-clause 14.1 above, the Supplier fails or neglects to
execute the work or to deliver any portion of the Goods as required by the terms of the
Agreement or Purchase Order, or if any Goods are rejected on any of the grounds mentioned in

clause 13 (DEFECTIVE GOODS), Transnet may cancel the Agreement or Purchase Orderin so
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far as it relates to the unexecuted work or the undelivered or rejected portion of the Goods, and
in such event, the supply of the remaining portion shall remain subject in all respects to these

conditions.

15. RIGHTS ON CANCELLATION

15.1.

15.2.

If the Agreement or Purchase Order is cancelled in whole or in part in terms of clause 14
(TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SUPPLY), Transnet may execute or
complete the Agreement with any other entity and do so on such terms as it may deem proper,
or may procure other comparable Goods in substitution for those neglected to be manufactured
or supplied or rejected as aforesaid, and may recover from the Supplier the difference between
the cost of such Goods and the Price (if the latter was lower) as well as any costs and expenses
(including any additional transport costs) which Transnet may have had to incurein
consequence of the Supplier’s default.

Any amount which may be recoverable from the Supplier in terms of sub-clause™5.1 above,
without prejudice to any other legal remedies available to Transnet, may begdeductedif whole

or in part from any monies in the hands of Transnet and due for paym€éntte the Supplier.

16. BREACH AND TERMINATION

16.1.

16.2.

If either Party (the “Defaulting Party”) commits a materialdfeachof the Agreement and fails to
remedy such breach within 10 (ten) Business Days of Wwiitten notice thereof, the other Party
(hereinafter the “Aggrieved Party”), shall be entitled, in addition to any other rights and remedies
that it may have in terms of the Agreement; to termindte the Agreement forthwith without any
liability and without prejudice to any claims'Wwhich'the Aggrieved Party may have for damages
against the Defaulting Party.

Either Party may terminatefthe Agréement forthwith by notice in writing to the other Party when
the other Party is unableyto'pay.it§ debts as they fall due or commits any act or omission which
would be an actegf inSolvency in terms of the Insolvency Act, 1936 (as amended), or if any

action, appli€ation or pfoceeding is made with regard to it for -

(a) dvoluntarya@rrangement or composition or reconstruction of its debts;
(b) 4the presentation of an administrative petition;

(c) Vits winding-up or dissolution;

(d) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;

or
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(e) any similar action, application or proceeding in any jurisdiction to which it is subject.

16.3. Transnet may terminate the Agreement at any time within 2 (two) months of becoming aware of
a change of control of the Supplier by notice in writing to the Supplier. For the purposes of this
clause, “control” means the right to direct the affairs of a company whether by ownership of

shares, membership of the board of directors, agreement or otherwise.

16.4. The provisions of clauses 2 (DEFINITIONS), 10 (WARRANTIES), 15 (RIGHTS ON CANCELLATION),
19 (CONFIDENTIALITY), 21 (LIMITATION OF LIABILITY), 22 (INTELLECTUAL PROPERTY RIGHTS),
25 (DISPUTE RESOLUTION) and 29.1 (GOVERNING LAW) shall survive termination or expiry of

the Agreement.

CESSION

17.1. Upon written notice to the Supplier, Transnet shall be entitled —

(a) to appoint Transnet’s financier of the Goods as first payer under the Agreement, without

transferring the ultimate responsibility for payment which will remain with Transpet{"and

(b) to cede, assign and transfer its right, title and interest in the Goods'to stch¥inancier as part

of the funding consideration for the Goods.

17.2. The Supplier is not entitled to cede, delegate, assign, Subc®niract or in any other manner
dispose of any of its rights or obligations in terms of the Agreement without the prior written

consent of Transnet, which consent shall not be vithheldunreasonably.

FORCE MAJEURE

18.1. Neither Party shall have any claim against the'8ther Party arising from any failure or delay in the
performance of any obligationef eitherPRarty under the Agreement caused by an act of force
majeure such as acts of &od gfire,Mlood, war, strike, lockout, industrial dispute, government
action, laws or regulations, gfiots, terrorism or civil disturbance, defaults, delays or
discontinuance, én, the, part of independent contractors, or other circumstances or factors
beyond thegreasonable control of either Party, and to the extent that the performance of
obligations of eithér Party hereunder is delayed by virtue of the aforegoing, any period stipulated

for"any€uch performance shall be reasonably extended.

18.2." Each Party will take all reasonable steps by whatever lawful means that are available to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act

of force majeure. If a Party fails to agree with such modifications proposed by the other Party
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within 90 (ninety) days of the act of force majeure first occurring, either Party may thereafter

terminate the Agreement with immediate notice.

CONFIDENTIALITY

19.1.

The Parties hereby undertake the following with regard to Confidential Information -

(@)

(b)

(c)

(d)

(e)

©

not to divulge or disclose to any person whomsoever in any form or manner whatsoever,
either directly or indirectly, any Confidential Information of the other without the prior written
consent of such other Party, other than when called upon to do so in accordance with a
statute, or by a court having jurisdiction, or by any other duly authorised and empowered
authority or official, in which event the Party concerned shall do what is reasonably
possible to inform the other of such a demand and each shall assist the other in seeking
appropriate relief or the instituting of a defensive action to protect the Confidegtial

Information concerned;

not to use, exploit, permit the use of, directly or indirectly, or in any‘ether manner
whatsoever apply the Confidential Information disclosed to it as a resultofthe;Agreement,
for any purpose whatsoever other than for the purpose for which it'is disélosed or otherwise

than in strict compliance with the provisions in the Agreemént;

not to make any notes, sketches, drawings, photographs or'¢opies of any kind of any part
of the disclosed Confidential Information without thegprior written consent of such other
Party, except when reasonably necessary far the purpése of the Agreement, in which case

such copies shall be regarded as Confidentiaklaformation;

not to de-compile, disassemble Ok reverses€ngineer any composition, compilation, concept
application, item, component'de*edmpilation, including software or hardware disclosed and
shall not analyse arly sample provided by Transnet, or otherwise determine the
composition or gtructute opCause to permit these tasks to be carried out except in the

performance,of it obligations pursuant to the Agreement;

not to ‘exen€ise less care to safeguard Transnet Confidential Information than the Party

eXercises pfsafeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties

concerned and stipulated in writing for such information in such cases;
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(g) the Parties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

(h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consultants honour such obligations;

(i) each Party shall notify the other Party of the name of each person or entity fo whom ahy

Confidential Information has been disclosed as soon as practicable after sugh disclosure;

(i) each Party shall ensure that any person or entity to which ifgdiseloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party disclosing the
Confidential Information shall be responsible forgany, breagh of the provisions of the

Agreement by such person or entity; and

(k) each Party may by written notice to the etheriRarty Specify which of the Party's employees,

officers or agents are required to signia non=disclosure undertaking.

19.2. The duties and obligations with régardjto Confidential Information in this clause 19 shall not

apply where -

(a) aParty can demonistrate that'such information is already in the public domain or becomes

available taghe publicthrough no breach of the Agreement by that Party, or its Staff; or

(b) was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
fifst-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or

(c)\.can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or

(d) is independently developed by a Party as proven by its written records.
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19.3. This clause 19 shall survive termination for any reason of the Agreement and shall remain in
force and effect from the Commencement Date of the Agreement and 5 (five) years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished
to the Supplier by Transnet pursuant to the Agreement shall be returned to Transnet including,
without limitation, all corporate identity equipment including dies, blocks, labels, advertising
matter, printing matter and the like.

20. INSURANCES

20.1. Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out
insurance in respect of all risks for which it is prudent for the Supplier to insure against including
any liability it may have as a result of its activities under the Agreement for theft, destruction,
loss of or damage to Goods, death or injury to any person and damage to property. The levelof
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the
Supplier.

20.2. The Supplier shall arrange insurance with reputable insurers and will preduce to Transnet
evidence of the existence of the policies on an annual basis within 30 (thirty)/days after date of

policy renewals.

20.3. Subject to sub-clause 20.4 below, if the Supplier fails 0 effect adequate insurance under this
clause 20, it shall notify Transnet in writing as sgon as,itteecomes aware of the reduction or
inadequate cover and Transnet may arrange"er purchase such insurance. The Supplier shall
promptly reimburse Transnet for any premiums paid provided such insurance protects the
Supplier’s liability. Transnet assumes'no responsibility for such insurance being adequate to
protect all of the Supplier’s liaBility

20.4. Inthe event that the Supplierfeceives written notice from its insurers advising of the termination
of its insurance covefrjreferred to in sub-clause 20.1 above or if the insurance ceases to be
available upopfcommercially reasonable terms, the Supplier shall immmediately notify Transnet
in writingsef sSu€h tesmination and/or unavailability, whereafter either the Supplier or Transnet
may termifate the Agreement on giving the other Party not less than 30 (thirty) days prior written
fotice tothat effect.

21. LIMITATION OF LIABILITY

21.1. The Supplier’s liability under this clause 21 shall be in addition to any warranty or condition of

any kind, express or implied by law or otherwise, relating to the Goods or ancillary Services,
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including the quality of the Goods or ancillary Services or any materials delivered pursuant to
the Agreement.

21.2. Neither Party excludes or limits liability to the other Party for -

(a) death or personal injury caused by its negligence, (including its employees’, agents’ or
Subcontractors’ negligence); or

(b) fraud.

21.3. Neither Party accepts liability for damages and claims of a special, indirect or consequential
nature arising as a result of the performance or non-performance of the Agreement, provided
that such loss, damages or claims are not the direct result of the willful acts or omissions and/or
negligence or of any event which could reasonably have been foreseen and avoided on the pat
of the other Party. The phrase, “special, indirect or consequential” is deemed to include
economic loss, loss of opportunity, loss of profit or revenue, and loss or damage in connection

with claims against the principal by third parties.

21.4. Nothing in this clause 21 shall be taken as limiting the liability of the Parties,in fespectof clauses
19 (CONFIDENTIALITY) and 22 (INTELLECTUAL PROPERTY RIGHTS).

22. INTELLECTUAL PROPERTY RIGHTS

22.1. Title to Confidential Information

(a) Transnet will retain all right, title and interest in and 1o its Confidential Information and
Background Intellectual Property andthe Supplieér acknowledges that it has no claim of
any nature in and to the Confidential Infermation and Background Intellectual Property that
is proprietary to Transnet. Fofsthe avoidance of doubt, all the Supplier's Background

Intellectual Property sh@ll remain vested in the Supplier.

(b) Transnet shall geangtothe Supplier an irrevocable royalty free non-exclusive licence to use
Transnet’s Background Intellectual Property only for the Permitted Purpose. This licence

shall n@t permit the Supplier to sub-license to other parties.

(c) The Suppliér shall grant to Transnet an irrevocable, royalty free, non-exclusive licence to
usepthe Supplier's Background Intellectual Property for the Permitted Purpose. This

licence shall not permit Transnet to sub-license to other parties.

(d) The Supplier shall grant Transnet access to the Supplier's Background Intellectual

Property on terms which shall be bona fide negotiated between the Parties for the purpose
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of commercially exploiting the Foreground Intellectual Property, to the extent that such

access is required.
22.2. Title to Intellectual Property

(a) Allright, title and interest in and to Foreground Intellectual Property prepared conceived or
developed by the Supplier, its researchers, agents and employees shall vest in Transnet
and the Supplier acknowledges that it has no claim of any nature in and to the Foreground
Intellectual Property. The Supplier shall not at any time during or after the termination or
cancellation of the Agreement dispute the validity or enforceability of such Foreground
Intellectual Property, or cause to be done any act or anything contesting or in any way
impairing or tending to impair any part of that right, titte and interest to any of the

Foreground Intellectual Property and shall not counsel or assist any person to do so,

(b) Transnet shall be entitled to seek protection in respect of the Foreground Intéllegciual
Property anywhere in the world as it shall decide in its own absolute discrétion and the
Supplier shall reasonably assist Transnet in attaining and maintainingyprotection”of the

Foreground Intellectual Property.

(c) Where the Foreground Intellectual Property was created byithe SUpplief or its researchers,
agents and employees and where Transnet elects fiotal0 exercise its option to seek
protection or decides to discontinue the finaficiall'support of the prosecution or
maintenance of any such protection, Transnét shall netify the Supplier who shall have the
right of first refusal to file or continue presectition of maintain any such applications and to

maintain any protection issuing on the\Foreground Intellectual Property.

(d) No consideration shall be p@id, by Transnet to the Supplier for the assignment of any
Foreground IntellectualsProperty from the Supplier to Transnet, over and above the sums
payable in terms of the AGreement. The Supplier undertakes to sign all documents and do
all things as may be neCessary to effect, record and perfect the assignment of the

Foregroufid Intellectual Property to Transnet.

(e) Subject t9,anything contrary contained in the Agreement and/or the prior written consent of
Trafnsnet(which consent shall not be unreasonably be withheld), the Supplier shall under
no circumstances be entitled as of right, or to claim the right, to use Transnet’s

Background Intellectual Property and/or Foreground intellectual Property.
22.3. Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground

Intellectual Property, and any and all new inventions or discoveries, based on or resulting from
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the use of Transnet’s Background Intellectual Property and/or Confidential Information shall be
exclusively owned by Transnet. The Supplier shall disclose promptly to Transnet all such
improvements, developments, adaptations and/or modifications, inventions or discoveries. The
Supplier hereby undertakes to sign all documents and do all things as may be necessary to
effect, record and perfect the assignment of such improvements, developments, adaptations
and/or modifications, inventions or discoveries to Transnet and the Supplier shall reasonably
assist Transnet in attaining, maintaining or documenting ownership and/or protection of the

improved Foreground Intellectual Property.
22.4. Unauthorised Use of Confidential Information

The Supplier shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware oflany
party so acting, and shall provide Transnet the information with such assistanceas Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party fromjso atting.
22.5. Unauthorised Use of Intellectual Property

(a) The Supplier agrees to notify Transnet in writing of any conflictingtses©f, and applications
of registrations of Patents, Designs and Trade Marks*®mahny act of infringement, unfair
competition or passing off involving the Intellect@ial Property of Transnet of which the
Supplier acquires knowledge and Transnet’shall have the right, as its own option, to

proceed against any party infringing itsdntellectual’Property.

(b) It shall be within the discretion of Jranspet to/determine what steps shall be taken against
the infringer and the Suppliefishall co-operate fully with Transnet, at Transnet’s cost, in

whatever measure inclydinglegal action to bring any infringement of illegal use to an end.

(c) The Supplier shallfgooperate’to provide Transnet promptly with all relevant ascertainable
facts.

(d) If proceedirigs are commenced by Transnet alone, Transnet shall be responsible for all
expensesWplt shall be entitled to all damages or other award arising out of such
progeedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other award
arising out of proceedings.
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NON-WAIVER

23.1. Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not in any manner be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.

23.2. Such failure or neglect shall not in any manner affect the continued, unaltered validity of the

Agreement, or prejudice the right of that Party to institute subsequent action.

PARTIAL INVALIDITY

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be
required to be modified, the validity, legality and enforceability of the remaining provisions shall not

be affected thereby.

DISPUTE RESOLUTION

25.1. Should any dispute of whatsoever nature arise between the Parties concerning the¥Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 (ten) Business Days©f such

dispute arising.

25.2. If the dispute has not been resolved by such negotiation, eithef of theaRarties may refer the

dispute to AFSA and notify the other Party accordingly.

25.3. Such dispute shall be finally resolved in accordance with tlie rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.

25.4. This clause constitutes an irrevocable consent by the Parties to any proceedings in terms
hereof, and neither of the Parties shallibe entitled to withdraw from the provisions of this clause

or claim at any such proceedings thahitiis not bound by this clause 25.

25.5. This clause 25 is severable frafn the test of the Agreement and shall remain in effect even if the

Agreement is terminatedifor-any reason.

25.6. This clause425 shalihhot preclude either Party from seeking urgent relief in a court of

appropriate jufisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

26.9." The Parties to the Agreement select the physical addresses and facsimile numbers, detailed in
Annexure A hereto, as their respective addresses for giving or sending any notice provided for
or required in terms of the Agreement, provided that either Party shall be entitled to substitute

such other address or facsimile number, as may be, by written notice to the other.
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26.2. Any notice addressed to a Party at its physical or postal address shall be sent by prepaid

registered post, or delivered by hand, or sent by facsimile.

26.3. Any notice shall be deemed to have been given -
(a) if posted by prepaid registered post, 10 (ten) days after the date of posting thereof;
(b) if hand delivered, on the day of delivery; or

(c) if sent by facsimile, on the date and time of sending of such facsimile, as evidenced by a
facsimile confirmation printout, provided that such notice shall be confirmed by prepaid
registered post on the date of dispatch of such facsimile, or, should no postal facilities be

available on that date, on the next Business Day.

27. WHOLE AND ONLY AGREEMENT

27.1. The Parties hereby confirm that the Agreement constitutes the whole and only agreément

between them with regard to the subject matter of the Agreement.

27.2. The Parties hereby confirm that the Agreement replaces all other agreements*which exist or
may have existed in any form whatsoever between them, with regard {0 the subject matter dealt

with in the Agreement, any annexures appended hereto and thé Schedule’of Requirements.

28. AMENDMENT AND CHANGE CONTROL

Any amendment or change of any nature madestothej\Agreement and the Schedule of
Requirements thereof shall only be valid if it is ipawriting, signed by both Parties and added to the

Agreement as an addendum hereto.

29. GENERAL

29.1. Governing Law: The Agreémentisexclusively governed by and construed in accordance with
the laws of the Republie ofSouilt Africa and is subject to the jurisdiction of the courts of the
Republic of South Africa.

29.2. Change of{Law” In the Agreement, unless the context otherwise requires, references to a
statutery provisiertinclude references to that statutory provision as from time to time amended,
extended or re-enacted and any regulations made under it, provided that in the event that the
andendment, extension or re-enactment of any statutory provision or introduction of any new
statutory provision has a material impact on the obligations of either Party, the Parties will
negotiate in good faith to agree such amendments to the Agreement as may be appropriate in
the circumstances. If, within a reasonable period of time, the Supplier and Transnet cannot

reach agreement on the nature of the changes required or on modification of Prices, delivery
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schedules, warranties, or other terms and conditions, either Party may seek to have the matter

determined in accordance with clause 25 (DISPUTE RESOLUTION) above.

29.3. Counterparts: The Agreement may be signed in any number of counterparts, all of which
taken together shall constitute one and the same instrument. Either Party may enter into the

Agreement by signing any such counterpart.
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