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1. GENERAL
All tenders and subsequent contracts and orders shall be subject to the following procedures as
laid down by Transnet Limited (hereinafter referred to as “Transnet”’) and are to be strictly
adhered to by any person or enterprise or company responding to this tender (hereinafter
referred to as “Respondents” or the “Respondent).

2, LODGING OF TENDER
2.1 Tenders shall be lodged with Transnet no later than the closing date and time specified for

the receipt thereof, in accordance with the directions issued with tender documents.

2.2 Tenders shall be transmitted in a sealed envelope and placed in the Tender BoxXlat a venue
stipulated in the Request for Tender (RFT) or Request for Proposal (RFP) orRequest for
Quotation (RFQ) (collectively “Tender Documents”), with the tendeg number and subject

endorsed on the left hand bottom corner of the envelope.

3. USE OF TENDER FORMS
Where special forms are issued by Transnet for the submission of tenders, Respondents are
required to submit their tenders by completion of the®appropiiate sections on such official forms
and not on office stationery bearing their own_specialfConditions of tender; non-compliance with
this conditions may result in the rejection of atender,

4, THE RAISING OF A CHARGE FOR PLANS, SPECIFICATIONS AND TENDER FORMS
4.1 A non-refundable chargegmay, be raised for Tender Documents, depending on the nature,

magnitude and valug Oftechnical information supplied.

4.2 If any of the drawings and specifications referred to in Tender Documents are the official
publications of regoghised standardising bodies, copies of such drawings and specifications

shall be acquired by Respondents at their own expense.

5. DEFAULTS BY RESPONDENTS

5.9, “If the Respondent, after it has been notified of the acceptance of its tender/quotation fails to:

(a) enterinto a formal contract when called upon to do so in terms of clause 13 (Contract

Documents), within such period as Transnet may specify; or
(b) accept an order in terms of the tender or quotation; or

() when called upon to do so, furnish satisfactory security of the fulfiment of the
contract in terms of clause 14 (Securities);

Transnet may, in any such case, without prejudice to any other legal remedy which it may

have, proceed to accept any other tender or quotation or, if it is necessary to do so, call for
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5.2

9.3

5.4

tenders or quotations afresh, and may recover from the defaulting Respondent any

additional expense incurred by it in calling for new offers or in accepting a higher offer.

If any Respondent, who has submitted a tender or quotation, concluded a contract with
Transnet (hereinafter referred to as “the Supplier”), or in the capacity of agent or
subcontractor has been associated with such tender or contract -

(a) has withdrawn such tender/quotation after the advertised date and hour for the

receipt of tenders; or

(b) has, after having been notified of the acceptance of its tender or quotation, failed or
refused to sign a contract when called upon to do so in terms of any condition forming
part of the tender documents; or

(c) has carried out any contract resulting from such tender or quotation in an

unsatisfactory manner or has breached any condition of such centract; or

(d) has offered, promised or given a bribe in relation to the obtainihgor the execution of
such contract; or

(e) has acted in a fraudulent or improper manner orlin badfaitfi towards Transnet or any

government department or towards any public Bedy, company or person; or

()  has made any incorrect statement in the\affidavit or certificate referred to in clause 11
(Formal Notification Regarding Name of Successful Respondent) and is unable to

prove to the satisfaction of Tfansnetihat
(i) it made the statementin,good faith honestly believing it to be correct; and

(i)  before making Such statement, it took all reasonable steps to satisfy itself of its
correetness; ox

(g) caused Transnel” damage, or to incur costs in order to meet the Supplier's
requirement®which could not be recovered from the Supplier;

theh, at€nder from any such Respondent shall be disqualified and the person, enterprise
orJcompany (including any directors) shall, subject to clause 5.3 below, be disqualified

from tendering for any Transnet business.

Any person or enterprise or company against whom a decision has been given under the
provisions of sub-clauses 5.2(b), 5.2(d) or 5.2(e) above, may make representations to the
Chief Operating Officer of Transnet Group, whose decision shall be final.

Any disqualification imposed upon any person or enterprise or company, unless Transnet
determines otherwise, shall apply to any other enterprise under the same or different names
of disqualified persons or enterprise or company (or associates thereof) and shall for
avoidance of doubt also be applied to any agent or employee of the person or enterprise or

company concerned.
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6. CURRENCY
Prices or fees must be quoted in the currency of the Republic of South Africa in respect of local
Services. Prices or fees in any other currency may be rejected by Transnet save where such
price is quoted by a foreign Respondent.

7. EXCHANGE AND REMITTANCE
The Respondent should note that where the whole or a portion of the contract or order value is
to be remitted overseas, Transnet shall, if requested to do so by the Supplier, effect payment
overseas directly to the foreign principal or service provider of such percentage of the contract
or order value as may be stipulated by the Respondent in its Tender Documents and any
variation in the amount to be so paid, which may arise as a result of fluctuations inlthe rate of
exchange involved, will be for the account of the Supplier.

7.1 The Respondent who desires to avail itself of the aforementioned facility must at the time of
tendering furnish the information called for in the clause "Exchange ahdsRemittance" of the
Tender Documents and also furnish full details of the prifcipals) o service providers to
whom payment is to be made.

7.2 The Supplier shall at its own cost obtain forward exehange cover on foreign currency to
protect itself against any currency rate fluctuatien risks for the duration of any resulting
contract or order. Transnet will NOT agCept any*fluctuations in the rate of exchange at the

time when payments are made.

Transnet will not recognise any claim¥or adjustment of the order and/or contract price under
clause 7.2 above, if the incre&Se in\price arises after the date on which the Services were to be
delivered, as set out ingthe“erder and/or contract, or any subsequent agreement between the
parties.

8. ACCEPTANCE,OF TENDER OR QUOTATION
8.1 Transnet does not bind itself to accept the lowest or any tender or quotation nor will it give
any reasbns for the rejection of a tender or quotation. Transnet reserves the right to accept
any tender in whole or in part.

8.2 Upon the acceptance of a tender or quotation by Transnet, the parties shall be bound by
these General Tender Conditions and the Standard Terms and Conditions of Contract
(Form US7 - Services).

8.3 Where the acceptance by Transnet of the Respondent’s offer/bid is delivered by letter, the
South African Post Office shall be regarded as the agent of Transnet and delivery of such
notice of acceptance to the South African Post Office shall be considered as delivery to the
Respondent.
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10.

1.

12.

8.4 Where the Respondent has been informed by Transnet per facsimile message of the

acceptance of its tender or quotation, the acknowledgement of receipt transmitted by its
facsimile machine shall be regarded as proof of delivery to the Respondent.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a
tender/quotation. The domicilium citandi et executandi shall be a place in the Republic of South
Africa to be specified by the Respondent in its tender/quotation at which all legal documents
may be served on the Respondent who shall agree to submit to the jurisdiction of the courts of
the Republic of South Africa. A foreign Respondent shall, therefore, state in its tender/quotation
the name of its accredited agent in the Republic of South Africa who is empowered fo sign any
contract which may be entered into in the event of its tender/quotation being accepied and to

act on its behalf in all matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors)'shall be stated in the
tender/quotation. If the Respondent is a close corporation, {the full names of the members shall
be stated in the tender/quotation. If the Respondefitiis a partnership or an individual trading
under a trade name, the full names of the pastRersy@r of such individual, as the case may be,

shall be furnished.

FORMAL NOTIFICATION REGARDING NAME OF SUCCESSFUL RESPONDENT

In the case of tenders submiitted to the Secretary of a Divisional Acquisition Council,
unsuccessful Respondeptstwill\be formally notified of the names of successful Respondent(s)
as soon as possible“aftef the closing date for receipt of the tender in question. In the case of
tenders or quotations, subbmitted to Transnet Acquisition Council, unsuccessful Respondents

shall, upamPapplication, be furnished with similar information.

UNAUTHORISED COMMUNICATION ABOUT TENDERS

Where tenders are submitted to the Secretary of an Acquisition Council, Respondents may at
any time communicate with the Secretary on any matter relating to its tender but, in the
absence of written authority from the Secretary, no communication on a question affecting the
subject of a tender shall take place between Respondents or other potential suppliers or any
member of the Acquisition Council or official of Transnet during the period between the closing
date for the receipt of the tender and the date of the notification of the successful
Respondent(s). A tender, in respect of which any such unauthorised communication has

occurred, may be disqualified.
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13.

14.

18.

16.

CONTRACT DOCUMENTS

The contract documents will comprise these General Tender Conditions and the Standard
Terms and Conditions of Contract (Form US7 - Services) which will constitute the contract
between the parties upon receipt by the Respondent of Transnet'’s letter of acceptance / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the
parties.

SECURITIES
14.1 The successful Respondent, when called upon to do so, shall provide security to the
satisfaction of Transnet for the due fulfilment of a contract or order. Such securityyshall be
in the form of a deed of suretyship furnished by an approved bank, buildihg society,
insurance or guarantee corporation carrying on business in South Africa.

14.2 The security may be applied in whole or part at the discretion of Transhetto make good any
loss or damage which Transnet may incur in consequence of a freaeh)of the contract or
any part thereof.

14.3 Such security, if required, shall be an amount which will“be”stipulated in the Tender

Documents.

14.4 For the purpose of clause 14.1 above, TransnelsWill supply "Deed of Suretyship" forms to
the successful Respondent for compléetion ahd“ho guarantee in any other form will be
accepted. Copies of such formg will bewmsépplied to Respondents on request. For this
purpose "Deed of Suretyshipt forms willlbe provided which shall be completed and returned
to Transnet or a designated official by the successful Respondent within 30 (thirty) days
from the date of the’letter‘of acceptance. No payment will be made until the forms, duly
completed, are, delivered, to Transnet. Failure to return the Deed of Suretyship within the
prescribed time shally’save where prior extension has been granted, entitle Transnet without
noticeto théaSupplier to cancel the contract with immediate effect.

14.5 JAdditidnalLosts incurred by Transnet necessitated by reason of default on the part of the

Supplier in relation to the conditions of this clause 14 will be for the account of the Supplier.

PRICES SUBJECT TO CONFIRMATION

15.1 A tender or quotation with prices which are subject to confirmation will not be considered.

15.2 Tenders where firm prices are quoted for the duration of any resulting order and/or contract

will receive precedence over prices which are subject to adjustment.

DELETION OF SERVICES EXCLUDED FROM OFFER/BID
The Respondent must delete Services for which it has not tendered or for which the price or fee

has been included elsewhere in the tender.

Respondent’s Signature Date & Company Stamp
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17.

18.

19.

20.

ALTERATIONS MADE BY THE RESPONDENT TO TENDERED PRICES

All alterations made by the Respondent to its tendered price(s) prior to the submission of its
Tender Documents must be done by deleting the incorrect figures and words where required and
by inserting the correct figures and words against the items/Services concerned. All such
alterations must be initialled by the person who signs the Tender Documents. Failure to observe
this requirement may result in the particular item(s) or Services concerned being excluded in the
matter of the award of the business.

VALUE-ADDED TAX

18.1 In respect of local Services, i.e. Services to be provided by a South African company, the

prices or fees quoted by the Respondent are to be exclusive of Value-Added| Tax (VAT)
which must be shown separately at the standard rate on the Supplier's Tax Invoice;

18.2 In respect of Services to be provided by a foreign principal -

(@) The invoicing by a local Supplier on behalf of its foreign prinCipal fepresents a Service

rendered by the principal, which is not subject to VAT;

(b)  The Supplier's Tax Invoice(s) for the local portionh only (i.€. the "commission" for the
Services rendered locally) must show thesvalue-Added Tax (VAT) separately at zero
percent if the Services are in complianéegWith Section 11(2) of the VAT Act, 89 of
1991.

TERMS AND CONDITIONS OF TENDER

The Supplier shall adhere to the Standard Terms and Conditions of Contract as set out in Form
US7 - Services), a copy_ ofwhich iSéattached hereto. Should the Respondent find any conditions
unacceptable, it shollld irdicate’ which conditions are unacceptable and offer an alternative.
Please note that{any, altegiative offered shall be compared with acceptance of the Form US7

conditions or alternatives offered by other Respondents.

IMPORTANT,MNOTICE TO RESPONDENTS REGARDING PAYMENT

20, 1\ Methéd of Payment

(@) The attention of the Respondent is directed to clause 10 (/nvoicing and Payment) of
Form US7 — Services, which sets out the conditions of payment on which tender
price(s) shall be based.

(b) However, in addition to the aforegoing the Respondent is invited to submit offers
based on alternative methods of payment and/or financing proposals.

()  The Respondent is required to give full particulars of the terms that will be applicable to
its alternative offer(s) and the financial merits thereof will be evaluated and taken into

consideration when the tender is adjudicated.

Respondent’s Signature Date & Company Stamp
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21.

22,

20.2

(d) The Respondent must, therefore, in the first instance, tender strictly in accordance with
sub-clause 20.1(a) above. Failure to comply with sub-clause 20.1(a) above may
preclude a tender from further consideration.

NOTE: The successful Respondent (the Supplier) shall, where applicable, be

required to furnish a guarantee covering any advance payments.
Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for
payment within a specific period are to note that the conditional period will be calculated as
from the date of receipt by Transnet of the Supplier's month-end statement reflecting the
relevant Tax Invoice(s) for payment purposes, provided the conditions of the 'order or
contract have been fulfilled and the Tax Invoice is correct in all respects as refemed to in the
contract or order. Incomplete and/or incorrect Tax Invoices shall beyreturned "and the

conditional period will be recalculated from the date of receipt of theygeorreet de€uments.

PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMENTS

Copyright in plans, drawings, diagrams, specifications and documents compiled by the Supplier

for the purpose of contract work shall be governed bysthe terms and conditions detailed in clause

12 of Form US?7 - Services (Intellectual Property Rights).

VISITS TO FOREIGN COUNTRIES

221

22.2

22.3

22.4

Respondents must furnish detail$, in ajlcovering letter if it is considered necessary that
employees of Transnet should\carry out inspection and/or review any operational Services at
the premises of the sdecessfulNRespondent (the Supplier) or its subcontractors overseas for

the purpose of a@roduct demonstration and/or final acceptance or for any other reason.

If the RespoRdent carisiders overseas visits to be necessary it must provide the following

informatiorin a covering letter in respect of each visit -
(@) WCountries and places to be visited;
(BY=ssnumber of employees and disciplines involved;
()  number of man-days involved; and

(d)  motivation for the visit.

Transnet will make all arrangements with regard to booking of air journeys, hotel
reservations, transport to and from airports, places of inspection or demonstration, etc. and

all expenses will be for the account of Transnet.

Before a visit is undertaken, such as envisage in this clause 22, Transnet and the Supplier
will agree in writing on the number of employees of Transnet that should undertake the visit
and the number of man-days involved in the visit.

Respondent’s Signature Date & Company Stamp
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23.

TENDERS BY FOREIGN RESPONDENTS OR ON THEIR BEHALF

231

23.2

23.3

234

Tenders submitted by foreign principals may be forwarded direct by the principals to the
Secretary of the Acquisition Council or to a designated official of Transnet according to
whichever officer is specified in the Tender Documents, or may be so forwarded on the
principal's behalf by its South African representative and/or agent provided that written proof
is submitted that such representative / agent has been duly authorised to act in that capacity
by the principal. Failure to submit such authorisation by the representative / agent shall
disqualify the tender.

When legally authorised to prepare and submit tenders on behalf of their principals not
domiciled in the Republic of South Africa, representatives and/or agents must compile the

tenders in the names of such principals and sign them on behalf of the latter.

South African representatives and/or agents of successful foreign Respendents must when
so required enter into a formal contract in the name of their pringipals“andyaiUst sign such
contracts on behalf of the latter. In every such case a legal/Pewey, of Attorney from their
principals must be furnished to Transnet by the South African representative and/or agents

authorising them to enter into and sign such contracts.

(@) Such Powers of Attorney must comply with"Goverament Notice No. 1160 of 27 June
1930 (and any amendments thereto)=Rules of the Supreme Court of South Africa for
the authentication of documents{executed outside the Republic for use within the

Republic.”

(b)  The Powers of Attorney, must™B€ signed by principals under the same title as used in

the Tender Documents?

(c)  On arrivaldwithin the“Republic of South Africa these Powers of Attorney are to be
complétedyintepfis of Section 8(2) of the Stamp Duties Act No. 77 of 1968, or any
amendment thereof.

(d) \4f"a Power of Attorney held by the South African representative or agent includes
matters of a general nature besides provision for the entering into and signing of

contracts with Transnet, a notarially certified copy thereof should be furnished.

(e) The Power of Attorney must authorise the South African representative or agent to
choose the domicilium citandi et executandi as provided for in clause 26 (Addresses

for Notices) of the Standard Conditions of Contract, Form US7 - Services.

If payment is to be made in South Africa, the foreign Supplier (i.e. the principal, or its South

African agents or representatives), must notify Transnet in writing whether -

(@) For payment by cheque —

Respondent’s Signature Date & Company Stamp
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(i) cheques are to be drawn for payment to the credit of the foreign Supplier's
account at a bank in South Africa, in which case the name and branch of such
bank shall be furnished; or

(i)  cheques are to be made out in favour of the foreign Supplier and forwarded to
its South African agent or representative, in which case such agent or
representative must be duly authorised to sign the receipt of the cheque and
discharge it on behalf of its principal.

(b)  For payment by electronic funds transfer (EFT) —

(i)  funds are to be transferred to the credit of the foreign Supplier's account at a
bank in South Africa, in which case the name and branch of such b % shall be
furnished; or

(i) funds are to be transferred to the credit of its SowuthWAfrican agent or

representative, in which case the name and bran ank shall be

furnished Q
23.5 The attention of the Respondent is directed to clauseg14 a ecurities) regarding the
provision of security for the fulfilment of contracts rders and the manner and form in
which such security is to be furnished.

00oo0 0

N

\
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W,

NON-DISCLOSURE AGREEMENT

THIS AGREEMENT ismade at ..................ocieeenee. onthe ..... dayof ......coooiiiiin. 2010
BETWEEN: \\

Transnet Limited (“Transnet”) (Registration No. 1990/000900/06)

whose registered office is at 49" Floor, Carlton Centre, 150 Com eet,

Johannesburg 2001, Gauteng, Republic of South Africa O

and

whose registered office is at

WHEREAS

kny wish to exchange Information (as defined below) and it is
each party may from time to time receive Information relating to the other in

Transnet a

consideration of each party making available to the other such Information,
iesjointly agree that any dealings between them shall be subject to the terms and
ditions of this Agreement which themselves will be subject to the parameters of the

oposal.
IT IS HEREBY AGREED

1. Interpretation

In this Agreement:-

“Agents” means directors, officers, employees, agents, professional advisers,

contractors or sub-contractors, or any Group member;
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“Confidential Information” means any information or other data relating to one party
(the “Disclosing Party”) and/or the business carried on or proposed or intended to be
carried on by that party and which is made available for the purposes of the Proposal to
the other party (the “Receiving Party”) or its Agents by the Disclosing Party or its Agents
or recorded in agreed minutes following oral disclosure and any other information
otherwise made available by the Disclosing Party or its Agents to the Receiving Party or
its Agents, whether before, on or after the date of this Agreement, and whether in writing
or otherwise, including any information, analysis or specifications derived from,

containing or reflecting such information but excluding information which:-

(a) is publicly available at the time of its disclosure or becomes publicly avail@ble
(other than as a result of disclosure by the Receiving Party or any of itS"Agents

contrary to the terms of this Agreement); or

(b) was lawfully in the possession of the Receiving Party or its Agents§(as¥Can be
demonstrated by its written records or other reasonablgfevidenee) free of any

restriction as to its use or disclosure prior to its being so disclosed; or

(c) following such disclosure, becomes available to,the!Receiving Party or its Agents
(as can be demonstrated by its written recosds Or othe reasonable evidence) from
a source other than the Disclosing Partygorité Agents, which source is not bound
by any duty of confidentiality owed, directlyjor indirectly, to the Disclosing Party in

relation to such information;

“Group” means any subsidiary§any helding company and any subsidiary of any holding
company of either party;

“Information” meang”all infefimation in whatever form including, without limitation, any
information relatiag t@&ystems, operations, plans, intentions, market opportunities, know-
how, trade seCretsjand business affairs whether in writing, conveyed orally or by

machiné-readablé medium; and

‘Proposal’ _imeans the aggregation of Transnet’s Request for Information (RFI) and

Request for Proposal (RFP).

2. Confidential Information

2.1 The Receiving Party will treat and keep all Confidential Information as secret and
confidential and will not, without the Disclosing Party’s written consent, directly or
indirectly communicate or disclose (whether in writing or orally or in any other
manner) Confidential Information to any other person other than in accordance with

the terms of this Agreement.

2.2 The Receiving Party will only use the Confidential Information for the sole purpose

of technical and commercial discussions between the parties in relation to the
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Proposal or for the subsequent performance of any contract between the parties in

relation to the Proposal.

2.3 Notwithstanding clause 2.1, the Receiving Party may disclose Confidential

Information:

(@) To those of its Agents who strictly need to know the Confidential Information
for the sole purpose set out in clause 2.2 provided that the Receiving Party
shall ensure that such Agents are made aware prior to the disclosure of any
part of the Confidential Information that the same is confidential and that they
owe a duty of confidence to the Disclosing Party. The Receiving Party shall
at all times remain liable for any actions of such Agents that would constitute

a breach of this Agreement; or

(b) to the extent required by law or the rules of any applicablefjregulatory

authority, subject to clause 2.4 below.

2.4 In the event that the Receiving Party is required to disclose)any Confidential
Information in accordance with clause 2.3 (ii) above, it shallgromptly notify the
Disclosing Party and co-operate with the Diselesing Party regarding the form,
nature, content and purpose of such disclosure jor any%action which the Disclosing

Party may reasonably take to challenge*the, validity of such requirement.

2.5 In the event that any Confidential, Information shall be copied, disclosed or used
otherwise than as permitted under this Agreement then, upon becoming aware of
the same, without prejudice to ahysfights or remedies of the Disclosing Party, the
Receiving Party shallf@sysoon as practicable notify the Disclosing Party of such
event and ifgfequested take such steps (including the institution of legal
proceedings) as’shalp be necessary to remedy (if capable of remedy) the default

and/or to'preventfurther unauthorised copying, disclosure or use.

2.6 _All Confidential Information shall remain the property of the Disclosing Party and its
disclostire shall not confer on the Receiving Party any rights, including intellectual
property rights, over the Confidential Information whatsoever beyond those

contained in this Agreement.

3. Records and return of Information

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information
and any copies thereof to at least the same standard as the Receiving Party keeps
its own Confidential Information. The Receiving Party shall not make any copies or
reproduce in any form any Confidential Information except for the purpose of

disclosure as permitted in accordance with this Agreement.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing

Party upon request, of the Confidential Information provided and any copies made
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thereof and, so far as is reasonably practicable, of the location of such Confidential

Information and any copies thereof.

3.3 The Receiving Party shall, within seven days of receipt of a written demand from

the Disclosing Party or of its ceasing to be interested in the Proposal:
(@) Return all written Confidential Information (including all copies); and

(b) expunge or destroy any Confidential Information from any computer, word
processor or other device whatsoever into which it was copied, read or

programmed by the Receiving Party or on its behalf (including by any person

The obligations in this clause 3.3 shall not apply to the extent that (but only for €0:
long as) it is necessary to retain copies for the purpose of providing information to

any regulatory authority in accordance with clause 2.3 (b) above.

3.4 The Receiving Party shall on request supply a certificate signed by adiréctosfas to

its full compliance with the requirements of clause 3.3 (b) aboxe.

4. Announcements

4.1 Neither party will make or permit to be made any @mmouncement or disclosure of its
prospective interest in the Proposal withod@t the prior written consent of the other
party.

4.2 Neither party shall make use ofgdhe other party’s name or any information acquired
through its dealings with the other pafty for publicity or marketing purposes without

the prior written consent ofithe other party.

5. Duration

The obligationg of each party and its Agents under this Agreement shall survive the
termination, of \anyWdiscussions or negotiations between the parties regarding the

Propasal and continue thereafter for a period of 5 (five) years.

6.<¢ Principal

Eaeh party confirms that it is acting as principal and not as nominee, agent or broker for
any other person and that it will be responsible for any costs incurred by it or its advisers
in considering or pursuing the Proposal and in complying with the terms of this

Agreement.

7. Adequacy of damages

Nothing contained in this Agreement shall be construed as prohibiting the Disclosing
Party from pursuing any other remedies available by it, either at law or in equity, for any
such threatened or actual breach of this Agreement including specific performance,

recovery of damages or otherwise.
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8. Privacy and Data Protection

8.1

8.2

The Receiving Party undertakes to comply with South Africa’s general privacy
protection in terms of the Bill of Rights (Section 14) in connection with this Proposal
and shall procure that its personnel shall observe the provisions of such Act (as
applicable) or any amendments and re-enactments thereof and any regulations

made pursuant thereto.

The Receiving Party warrants that it and its Agents have the appropriate technical
and organisational measures in place against unauthorised or unlawful processing
of data relating to the Proposal and against accidental loss or destrugtion of, or

damage to such data held or processed by them.

9. General

9.1

9.2

9.3

94

9.5

9.6

Neither party may assign the benefit of this Agreement or any interest hereunder
except with the prior written consent of thes6ther, save that Transnet may assign

this Agreement at any time to any member ofytfie Transnet Group.

No failure or delay in exercising any [fight, power or privilege under this Agreement
will operate as a waiver of it, ngr will any*single or partial exercise of it preclude any
further exercise or the ¢exercise _of any right, power or privilege under this

Agreement or otherwiséx

The provisionsgof this,Agreement shall be severable in the event that any of its
provisions@rethéld by a court of competent jurisdiction or other applicable authority
to be invalid,%oid"or otherwise unenforceable, and the remaining provisions shall

remain‘epforceable to the fullest extent permitted by law.

This Agreement may only be modified by a written agreement duly signed by
persons authorised on behalf of each party.

Nothing in this Agreement shall constitute the creation of a partnership, joint
venture or agency between the parties.

This Agreement will be governed by and construed in accordance with South
African law and the parties irrevocably submit to the exclusive jurisdiction of the

South African courts.

Non-Disclosure Agreement Page 5 of 6



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

by their respective duly authorised representatives.

For and on behalf of
TRANSNET LIMITED
duly authorised thereto

For and on behalf of

duly authorised thereto

Name: Name:
Position: Position:
Signature: Signature:
Y]
Date: Date:
AS WITNESS: AS WITNESS:
Name: Name:
Signature: Signature;
Date:
AS WITNESS: AS WITNESS:
Name: Name:
Signature: @ Signature:
Date: i Date:
Non-Disclosure Agreement Page 6 of 6




TRAMNSNET

Transnet Supplier Declaration/Application *:fr

The Financial Director or Company Secretary

Transnet Vendor Management has received a request to load your company on to the Transnet vendor database.
Please furnish us with the following to enable us to process this request:

Complete the “Supplier Declaration Form” (SDF) on page 2 of this letter

Original cancelled cheque OR letter from the bank verifying banking details (with bank stamp)

Certified copy of Identity document of Shareholders/Directors/Members (where applicable)

Certified copy of certificate of incorporation, CM29 / CM9 (name change)

Certified copy of share Certificates of Shareholders, CK1 / CK2 (if CC)

A letter with the company’s letterhead confirming physical and postal addresses

Original or certified copy of SARS Tax Clearance certificate and Vat registration certificate

A signed letter from the Auditor / Accountant confirming most recent annual turnover and percentage black
ownership in the company AND/OR BBBEE certificate and detailed scorecard from an aEcredited rating
agency (SANAS member).

ONOORWN =

NB: = Failure to submit the above documentation will delay the vendor creation pfecess.
= Where applicable, the respective Transnet business unit processing your application, mayfrequest further
information from you. E.g. proof of an existence of a Service/Business contragl b&tween your business and
the respective Transnet business unit etc.

IMPORTANT NOTES:

a) If your annual turnover is less than R5 million, thengih teims ofithe DTI codes, you are classified as an
Exempted Micro Enterprise (EME). If your company Sis 4€lassified as an EME, please include in your
submission, a signed letter from your Auditor / A€couhtant confirming your company’s most recent annual
turnover is less than R5 million and percentagé of black“ownership and black female ownership in the
company AND/OR BBBEE certificate and™detailled scorecard from an accredited rating agency (e.g.
permanent SANAS Member), should you feel you will be able to attain a better BBBEE score.

b) If your annual turnover is between'R5 million and R35million, then in terms of the DTl codes, you are
classified as a Qualifying Small Engenprise (QSE) and you claim a specific BBBEE level based on any 4 of the
7 elements of the BBBEE scorexcatd, pleéase include your BEE certificate in your submission as confirmation
of your status.
NB: BBBEE certificaie and#detailed scorecard should be obtained from an accredited rating agency
(e.g. permanent SANAS\Membef).

c) If your annual tdwnover is in excess of R35million, then in terms of the DTI codes, you are classified as a
Large Entefprise and¥you claim a specific BEE level based on all seven elements of the BBBEE generic
score-card \RJ€ase include your BEE certificate in your submission as confirmation of your status.

NB: #BBBEEN¢eftificate and detailed scorecard should be obtained from an accredited rating agency
(permarentSANAS Member).

d) To avoid PAYE tax being automatically deducted from any invoices received from you, you must also
contact the Transnet person who lodged this request on your behalf, so as to be correctly classified in terms of
Tax legislation.

e) Unfortunately, No payments can be made to a vendor until the vendor has been registered, and no vendor
can be registered until the vendor application form, together with its supporting documentation, has been
received and processed.

f) Please return the completed Supplier Declaration Form (SDF) together with the required supporting
documents mentioned above to the Transnet Official who is intending to procure your company’s
services/products in order that he/she should complete and Internal Transnet Departmental
Questionnaire before referring the matter to the appropriate Transnet Vendor Master Office.

Regards,
Transnet Vendor/Supplier Management [please substitute this with your relevant Transnet department
before sending this document out]




Supplier Declaration Form

TRANSNEI

r

Company Trading Name

Company Registered Name

Company Registration Number Or ID Number If A Sole Proprietor |

Formofentty | CC

Trust Pty Ltd

| Limited |Partnership

Sole Proprietor

VAT number (if registered)

Company Telephone Number

Company Fax Number

Company E-Mail Address RN
Company Website Address R
Bank Name Bank Account Number
Postal
Address de
Physical
Address e |
Contact Person
Designation
Telephone
Email
Annual Turnover Range (Last Financial Year) | < R5 Million R5-35 million > R35 million
Does Your Company Provide Products Services Both
Area Of Delivery Nati Provincial Local
Is Your Company A Public Or Private Entity Public Private
Does Your Company Have A Tax Directive Or IRP ificate | Yes No
Main Product Or Service Supplied (E.G.: ery/Consulting)
BEE Ownership Details
% Black Ownership omen ownership E Diziflarllzcli'sp;]?rr)son/s
Does your company have a Yes | No
status (Level 1 to 9 / Unknown)

does the firm employ | Permanent | Part time
Duly Authorised To Sign For And On Behalf Of Firm / Organisation
Name Designation
Signature Date
Stamp And Signature Of Commissioner Of Oath
Name Date
Signature Telephone No.

NB: Please return the completed Supplier Declaration Form (SDF) together with the required supporting
documents mentioned above to the Transnet Official who is intending to procure your company’s

services/products.




TRANSNEN

2. VENDOR TYPE OF BUSINESS

(Please tick as applicable) (* - Minimum requirements)
21 Indicate the business sector in which your company is involved/operating:
Agriculture Mining and Quarrying
Manufacturing Construction
Electricity, Gas and Water Finance and Business Services \\
Retail, Motor Trade and Repair . . | TN
Services Wholesale Trade, Commercial Agents and Allied Serviges
Catering, accommodation and ..
Other Trade Transport, Storage and Communications 3 )

Community, Social and
Personal Services

Other (Specify)

Principal Business Activity *

Types of Services Provided

Since when has the firm been
in business?

2.2 [What is your company’s annual turfiover(excluding VAT)? *

<R20k >R20k >R0.3m | >R1m >R6m W1m >R16m >R26m | >R31m >R35m
<R0.3m <R1m <R5m <R1 15m <R25m <R30m <R34m

-

2.3 [ Where are your operating/distribution centres situated *

3. V@)QWNERSHIP DETAIL

(Please tickyas applicable) (* - Minimum requirements)
3.1 | Did the firm previously operate under another name? * |
| YES | | NO | |
13.2 | If Yes state its previous name:* |

Registered Nan
Trading Name




TRANSNET

r

(33

| Who were its previous owners / partners / directors?*

SURNAME & INITIALS

ID NUMBERS

3.4 List Details of current partners, proprietors and shareholders by name,
identity number, citizenship, status and ownership as relevqﬂ: *

SURNAME IDENTITY CITI- DIS- | GENDER DATE OF % %

& INITIALS NUMBER ZENSHIP HDI | ABLED OWNERSHIP ED | VOTING
3.5 List details of current directors, offi s,‘&airman, secretary etc.

of the firm: *
SURNAME IDENTITY TITLE DIS ER % OF TIME CONTACT
& INITIALS NUMBER DEVOTED TO THE | NUMBER
- FIRM
3.6 Lis ils of'firms personnel who have an ownership interest in
t r - %
SURNAME ITY NAME & ADDRESS TITLE INOTHER | % OWNED | TYPE OF
& INITIALS BER OF OTHER FIRM FIRM BUSINESS OF
OTHER FIRM
| 4. VENDOR DETAIL |

(Please tick as applicable) (* - Minimum requirements)
| 4.1 | How many personnel does the firm employ? * |
| | BLACK | WHITE [COLOURED [ INDIAN | OTHER | TOTAL |
Permanent

Part Time




TRANSNEN

‘ 411 ‘ In terms of above kindly provide numbers on women and disabled personnel? *
BLACK WHITE COLOURED INDIAN OTHER TOTAL
Women
Disabled
4.2 Provide Details of Contact Person/s Responsible for Broad Based Black Economic
. Empowerment (BBBEE) in the Company *
SURNAME INITIALS DESIGNATION TELEPHONE NO.
4.21 Is your company a value adding supplier (i.e. registered as a vendor underw Act of 1991,
e where NPAT + total labour cost > 25% of total revenue)? L
[ YES | | NO | |
‘ 4.2.2 ‘ Is your company a recipient of Enterprise Development Conm*
| YES | | NO | |
4.2.3 May the above mentioned information be shared included in Transnet Supplier Database for
future reference? *
| YES | | NO | |
4.2.4 If you are successful in the tender/contracti(where applicable) and this is awarded to your
company / organisatio ill thi e a positive impact on your employment plans? *
[ YEs [ [ No. 1 |
’ 425 ‘ If yes (above) kindly pro ’ﬂe following information:
BLACK /[ _ WHITE COLOURED | INDIAN OTHER TOTAL
Permanent
Part Time
[ 4.2.6 ‘ Inmve kindly provide numbers on woman and disabled personnel:
WHITE COLOURED INDIAN OTHER TOTAL

Women
Disable

‘ Qﬁ ‘ Are any of your members/shareholders/directors ex employees of Transnet?

[ YES =~ | | NO | |
| 4.2.8 | Are any of your family members employees of Transnet? ‘
| YES | | NO | |
‘ 429 | If Yes to points 4.2.7 & 4.2.8, list details of employees/ex-employees
SURNAME IDENTITY NAME & ADDRESS TITLE IN OTHER | % OWNED TYPE OF BUSINESS
& INITIALS NUMBER OF OTHER FIRM FIRM OF OTHER FIRM




TRANSNEN

Internal Transnet Departmental Questionnaire (ior office use only)

Section 1: To be completed by the Transnet Requesting / Sourcing Department

TFR TRE TPT TPL TNPA | | TRN |
Create Amend Block Unblock Once-Off / Emergency |
Extend Delete Undele

Supplier’s trading name

Supplier’s registered name

Please indicate if the Supplier has a contract with sourcing Transnet OD | Yes ‘ kﬂo ‘

If yes please submit a copy of the letter of award

a) What is being procured from the supplier? 4 \

i. Products only Yes No

ii. Services only Yes

iii. Labour only Yes

iv. Mix of services and products Yes

v. Mix of services and labour Yes

b) If your answer is YES to questions Il, lll, IV or V in paragraph a) abovemplease indicate whether the relevant PAYE
questionnaires have been forwarded to the appropriate Transnet@perational Divisions’ decision making bodies /
Strategic Supply Management team for a directive /decision onftax withholding from payments to this supplier.
| Yes | | No | |

| c) If yourreply to (b) is “NO”, please furnish rewﬂ

d) Certification and Approval of pro
Official with Appropriate Delye hority :
P

Vendor Creation/Unblocking/Other Changes by Transnet

I HEREBY CERTIFY THAL THE TRANSNET DETAILED PROCUREMENT PROCESS (DPP) / PROCUREMENT

MECHANISM HAS IN ALL"RESPECTS BEEN ADHERED TO AND | THEREFORE APPROVE THE PROPOSED
VENDOR CREATION/APPROVAL/OTHER CHANGES TO BE EFFECTED ON THE VENDOR MASTER

[/ \Name _

Grade

Date

Signature

‘ Tel No: ‘

| Fax ‘

Section 2: To be completed by the BEE Department (this section is for Confirmation/Determining of BEE Status)

NARROW BASED (NB) BROADBASED (BBBEE)
CONTB. | EME: QSE: LARGE:
BEE O/S | BWBE | DPBE | MR T EVEL <R5m | >RSm <R35m ~R35m VALIDITY DATE
Name Grade Date Signature
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delivering on our commitment to you ‘

Suppliers Code of Conduct




Suppliers Code of Conduct

Transnet aims to achieve the best value for money when
buyingor sellinggoods and obtaining services. This, however,
must be done in an open and fair manner that supports and
drives a competitive economy. Underpinning our process
are several acts and policies that any supplier dealing with
Transnet must understand and support.

These are:

>> Transnet Procurement Policy - A guide for tenderers;
> Section 217 of the Constitution - the five pillars
of Public PSCM (Procurement and Supply Chain
Management): fair, equitable, transparent, competitive
and cost effective;
> The Public Finance Management Act (PFMA);
>> The Broad Based Black Economic Empower
(BBBEE); and
>> The Anti-Corruption Act.

This code of conduct has been compiled to formally apprise
Transnet Suppliers of Transne ctations regarding
behaviour and conduct of4

profitable,logisticsorganisation.Assuch,ourtransformation
is focused on adopting a performance culture and to adopt
behaviours that will enable this transformation.

Transnet will not participate in corrupt practices. Therefore,
it expects its suppliers to act in a similar manner.

> Transnet and its employees will follow the laws of this
country and keep accurate business records that reflect
actual transactions with, and payments to, our suppliers.




>> Employees must not accept or request money
or anything of value, directly or indirectly,
from suppliers.

Employees may not recieve anything that is
calculated to:

- lllegally influence their judgement or conduct
or to influence the outcome of a sourcing
activity;

- Win or retain business or to influence any act
or decision of any person involved in sourcing
decisions; gain an improper advantage.

>> There may be times when a supplier is
confronted with fraudulent or corrup
behaviour of Transnet employees. We t
our suppliers to use our “Tip-offs Anonymous”
Hotline to report these acts - 08Q0 003'Q56.

Transnet is firmly committed to d
competitive enterprise

> Suppliers are €xp d tepcomply with all
applicable laws and lations regarding
itign and’antitrust practices

t engage non-value adding
epresentatives solely for the
increasing BBBEE spend (fronting).

Transnet’s relationship with suppliers requires
us to clearly define requirements, to exchange
information and share mutual benefits.

> Generally, suppliers have their own business
standards and regulations. Although Transnet
cannot control the actions of our suppliers,
we will not tolerate any illegal activities.




These include, but are not limited to:

-Misrepresentation of their product (origin
of manufacture, specifications, intellectual
property rights, etc);

- Collusion;

-Failure to disclose accurate information
required during the sourcing activity (ownership
financial situation, BBBEE status, etc.);

- Corrupt activities listed above; and harassment,
intimidation or other aggressive actions towards
Transnet employees.

>> Suppliers must be evaluated and approved before
any materials, components, products or services
are purchased from them. Rigorous due diligence
must be conducted and the supplier is expected
to participate in an honest and straight forward

manner.

> Suppliersmustrecordandreportfactsaccurate |! | i
honestly and objectively. Financial rec -EE“HT"' 1l
( [y

be accurate in all material respects.

Conflict of Interest

A conflict of interegt when personal interests
or activities infl
ability to {
Exampl

our industry.

Show that you support good business practice by logging onto
www.transnet-suppliers.net and completing the form.

This will allow us to confirm that you have received, and agree to, the terms and conditions set out in our Suppliers Code of Conduct.

TIP-OFFS ANONYMOUS HOTLINE

0800 003 056




TRANSNET

W,

STANDARD TERMS AND CONDITIQﬂh ONTRACT

FOR THE PROVISION OF @ ES TO TRANSNET

@\ﬁ

@ \ FORM US7 - SERVICES



TABLE OF CONTENTS

INTRODUCGTION ..o e s e e e e e s e s e e s e sa e sa e e e e e sne e 3
W DEFINITIONS L e e e s e a e e e s s ae e 3
INTERPRETATION ... e e a s e s a s e e e sa e se e 7
L ST NATURE AND SCOPE ... e sa e 8
[T AUTHORITY OF PARTIES ...t e a e n e 8
(ST WARRANTIES . ... e e e e e e e s e e e e e s e e e e e e e e e e e e 9
T TRANSNET'S OBLIGATIONS ... 11
< JRR GENERAL OBLIGATIONS OF THE SUPPLIER.........ooiiiiiii s 11
[ TR FEES AND EXPENSES ... . e 13
10 e INVOICING AND PAYMENT ..o s \ﬂ .................... 13
11 s FEE ADJUSTMENTS ... s s s b s

120 e INTELLECTUAL PROPERTY RIGHTS

130 e SUPPLIER’S PERSONNEL ......ccoooiiiiiiiiii

14, s LIMITATION OF LIABILITY ..ooiiiiiiiie s

15, e INSURANCES ..o s

16. e CONFIDENTIALITY oo e

17 s TOTAL OR PARTIAL FAILURE TO PERFORM THE SC

18, e TERM AND TERMINATION. ...

19, CONSEQUENCE OF TERMINATION

20. e ASSIGNMENT ..o

210 FORCE MAJEURE ...t i e
22. e EQUALITY AND DIVERSITY .......

23 e NON-WAIVER ...l 0, TSRS 25

24 . PARTIAL INVALIDITY 4. TSSO 25
25, . DISPUTE RESOLUTION. ... . oeoeeeeeoeeeeeeeeeeeeeeeeeeee e ee e s oo ee s s ese e s s en e en e seee e enesenes 25
26. oo ADDRESSES FOR NOTIEES ... es e ene e en e 26
27 . WHOLEAN Y AGREEMENT ..o seeeee e eee e ees s eee e en s en e ene e 26
28. NTLAND CHANGE CONTROL .....ooooeeoeeeeeeseeeeeeseeeese e es s eee s sese s ses e en e 27
29. ... { LAW ..o ee e en e 27
30. @ NTERPARTS ..ot eee e ee e ee s e ee s e e eee s ee e ee e ee s e en e en e ee e een e nens 27
(1

SCHEDULE 1 - ADDRESSES FOR NOTICES
SCHEDULE 2 - SCHEDULE OF REQUIREMENTS and/or WORK ORDER/S
SCHEDULE 3 - NON-DISCLOSURE AGREEMENT



2.1

22

2.3.

24,

2.5.

2.6.

Page 3 of 27

INTRODUCTION

When an Agreement is entered into between Transnet and the Supplier of Services to Transnet,
these Standard Terms and Conditions of Contract, the General Tender Conditions, a Schedule of
Requirements and/or Work Order(s) including such special conditions as applicable, and any terms
in the associated tender documents, exclusively govern the provision of Services by the Supplier to

Transnet.

DEFINITIONS

Where the following words or phrases are used in the Agreement, such words emphfases shall
have the meaning assigned thereto in this clause, except where the context clearly®requires

otherwise:
“AFSA” means the Arbitration Foundation of South Africa;

“‘Agreement” means the Agreement and its associated|schedules and/or annexures and/or
appendices, including the Schedule of Requirements afid{or Work Order(s), specifications for
the Services and such special conditions as shall gpply to the Agreement, together with the
General Tender Conditions and any additional\previsions in the associated bid documents
tendered by the Supplier (as agreed between.the Parties), which collectively and exclusively

govern the provision of Services bythe Supplier to Transnet;

“‘Background Intellectual\Property” means all Intellectual Property introduced and required
by either Party to givé effectio their obligations under the Agreement owned in whole or in part
by or licensed,téeithér Party or their affiliates prior to the Commencement Date or developed

after the Commenéement Date otherwise pursuant to the Agreement;

“‘Busines$s Day(s)” means Mondays to Fridays between 07:30 and 16:00, excluding public
holidays;

“C@ommencement Date” means the effective date at which time the Supplier’s provision of
Services to Transnet in terms of the Agreement shall commence, as detailed in Schedule 2
hereto (SCHEDULE OF REQUIREMENTS / WORK ORDER);

“Confidential Information” means any information or other data, whether in written, oral,
graphic or in any other form such as in documents, papers, memoranda, correspondence,
notebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes,
designs, plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides

to the other Party (intentionally or unintentionally, or as a result of one Party permitting the

Respondent’s Signature Date & Company Stamp

Standard Terms and Conditions of Contract FORM NO. US7 — SERVICES
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representative of the other Party to visit any of its premises), or which otherwise becomes known

to a Party, and which is not in the public domain and includes, without limiting the generality of

the term —

(a) information relating to methods of operation, data and plans of the disclosing Party;

(b) the contents of the Agreement;

(c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentialjtyof such
information;

(d) anyinformation disclosed by either Party and which is clearly markedas being confidential
or secret;

(e) information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;

(f) information relating to the past, present and futéirg, research and development of the
disclosing Party;

(g) information relating to the business @ctivities, Business relationships, products, services,
customers, clients and Subcogtractors'efithe disclosing Party where an onus rests on the
disclosing Party to maintain theteonfidentiality of such information;

(h) information contaiped, inNthe software and associated material and documentation
belonging to tiie disclosihg Party;

(i) technicalland,sciefitific information, Know-How and trade secrets of a disclosing Party
ingludihg, inventions, applications and processes;

(™, Cépyright works;

(k) commercial, financial and marketing information;

(I) data concerning architecture, demonstrations, tools and techniques, processes, machinery
and equipment of the disclosing Party;

(m) plans, designs, concepts, drawings, functional and technical requirements and
specifications of the disclosing Party;

(n) information concerning faults or defects in goods, equipment, hardware or software or the
incidence of such faults or defects; and

Respondent’s Signature Date & Company Stamp
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(o) information concerning the charges, Fees and / or costs of the disclosing Party or its
authorised Subcontractors, or their methods, practices or service performance levels

actually achieved;

“Copyright” means the right in expressions, procedures, methods of operations or
mathematical concepts, computer program codes, compilations of data or other material,
literary works, musical works, artistic works, sound recordings, broadcasts, program carrying
signals, published editions, photographic works, or cinematographic works of the copyright
owner to do or to authorise the doing of certain acts specified in respect of the\different

categories of works;

“Default” means any breach of the obligations of either Party (including, but not limited to
fundamental breach or breach of a fundamental term) or any Defaulipact, @mission, negligence
or statement of either Party, its employees, agents or Subcontfactérsin connection with or in

relation to the subject of the Agreement and in respect of whicRysuch/Party is liable to the other;

“Deliverable(s)” means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified oF provided by the Supplier in relation to the

Services;

“Designs” mean registered design§ and/ofdesign applications and will include the monopoly
right granted for the protectionyof antindependently created industrial design including designs
dictated essentially by teChpical or functional considerations as well as topographies of

integrated circuits apd integratedcircuits;

“Fee(s)” shall mean thesagreed Fees for the Services to be purchased from the Supplier by
Transnetgqas detailed in the Schedule of Requirements or Work Order(s), issued in accordance
withdghe Agreement, as amended by mutual agreement between the Parties and in accordance

With the,previsions of the Agreement from time to time;

“Foreground Intellectual Property” means all Intellectual Property developed by either Party

pursuant to the Agreement;

“Intellectual Property” means Patents, Designs, Know-How, Copyright and Trade Marks and
all rights having equivalent or similar effect which may exist anywhere in the world and includes

all future additions and improvements to the Intellectual Property;

“Know-How” means all Confidential Information of whatever nature relating to the Intellectual

Property and its exploitation as well as all other Confidential Information generally relating to

Respondent’s Signature Date & Company Stamp
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Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;
“Materials” means the Deliverables, the Supplier Materials and the Third Party Materials;

"Parties™ mean the Parties to the Agreement together with their subsidiaries, divisions, business

units, successors-in-title and their assigns;
“Party"” means either one of these Parties;

“Patents” mean registered patents and patent applications, once the latter have proceeded to
grant, and includes a right granted for any inventions, products or processes in albfields of

technology;

“Permitted Purpose” means any activity or process to befundertaken or supervised by
Personnel or employees of one Party during the term of the"Agreement, for which purpose
authorised disclosure of the other Party’s Confidential Information or Intellectual Property is a

prerequisite in order to enable such activity or process to be accomplished;

“Personnel” means any partner, emplgyee,“agent, consultant, independent associate or
supplier, Subcontractor and the staffi@fsueh Subcontractor, or other authorised representative

of either Party;

“Purchase Order(s)” means,official orders issued by an operating division of Transnet to the

Supplier for the proyiSionef Services;

“Schedule ofiReguireménts” means Schedule 2 hereto, unless substituted by a Work Order

or Work @rders, as'defined;

“Servicé(s)” means the Service(s) provided to Transnet by the Supplier, pursuant to the

Schedule’of Requirements or Work Order(s) in terms of the Agreement;

“Service Level Agreement” or “SLA” means the processes, deliverables, key performance

indicators and performance standards relating to the Services to be provided by the Supplier;

"Subcontract” means any contract or agreement or proposed contract or agreement between
the Supplier and any third party whereby that third party agrees to provide to the Supplier the

Services or any part thereof;

"Subcontractor” means the third party with whom the Supplier enters into a Subcontract;

Respondent’s Signature Date & Company Stamp
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“Supplier Materials” means all works of authorship, products and materials (including, but not
limited to, data, diagrams, charts, reports, specifications, studies, inventions, software, software
development tools, methodologies, ideas, methods, processes, concepts and techniques)
owned by, or licensed to, the Supplier prior to the Commencement Date or independently
developed by the Supplier outside the scope of the Agreement at no expense to Transnet, and

used by the Supplier in the performance of the Services;

“Tax Invoice” means the document as required by Section 20 of the Value-Added Tax Act, 89
of 1991;

“Third Party Material“ means software, software development tools, method6legies, ideas,
methods, processes, concepts and techniques owned by, or licensed to,a third party and used

by the Supplier in the performance of the Services;

“Trade Marks” mean registered trade marks and trade mark appligations and includes any
sign or logo, or combination of signs and/or logos capable ofydistinguishing the goods or

services of one undertaking from those of another Uri@ertaking;
“VAT” means Value-Added Tax in terms of theWalue-Added Tax Act, 89 of 1991; and

“Work Order(s)” means a detailed scope,of work for a Service required by Transnet, including
timeframes, Deliverable, Fees and costs for the supply of the Service to Transnet, which may

be appended to the Agreement fromtimie to time.

INTERPRETATION

3.1.

3N

3.3.

3.4.

3.5.

Clause headings,inthe Agseement are included for ease of reference only and do not form part
of the Agreement for the purposes of interpretation or for any other purpose. No provision shall
be cofstruedagainst or interpreted to the disadvantage of either Party hereto by reason of such

Rarty Wavingor being deemed to have structured or drafted such provision.

Any term, word, acronym or phrase used in the Agreement, other than those defined under the
clause heading “DEFINITIONS,” shall be given its plain English meaning, and those terms,
words, acronyms, and phrases used in the Agreement will be interpreted in accordance with the

generally accepted meanings accorded thereto.
A reference to the singular incorporates a reference to the plural and vice versa.
A reference to natural persons incorporates a reference to legal persons and vice versa.

A reference to a particular gender incorporates a reference to the other genders.
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NATURE AND SCOPE

The Agreement is an agreement under the terms and conditions of which the Supplier will
arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
the delivery of which Services is controlled by means of Purchase Orders to be issued by

Transnet and executed by the Supplier, in accordance with the Agreement.

Such Purchase Orders shall be agreed between the Parties from time to time, subject to the

terms of the Schedule of Requirements and / or relevant Work Order(s).

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it

were fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make writtenWsuggestions for
amendments to the Schedule of Requirements or Work Orders,in,acéordafce with procedures
set out in clause 28 (AMENDMENT AND CHANGE CONTROL) below. AlParty will advise the other
Party within 14 (fourteen) Business Days, or such other period asutually agreed, whether the

amendment is acceptable.

Insofar as any term, provision or conditiop=ip, thé" Schedule of Requirements and/or Work
Order(s) conflicts with a like term, provisign or condition in the Agreement and/or a Purchase
Order, or where the Agreement is Silent on the matter, the term, provision or condition in the

Schedule of Requirements arid/or WesksOrder(s) shall prevail.

Time will be of the essenceandithe Supplier will perform its obligations under the Agreementin
accordance with tie tippeframe(s) (if any) set out in the relevant schedule, save that the Supplier
will not be liable Undek this clause if it is unable to meet such obligation within the time required
as a direChaesult of"any act or omission by Transnet and it has used its best endeavours to
advise Tra@nsnet of such act or omission. In the event of such delay, any time deadlines detailed

in the relevant schedule shall be extended by a period equal to the period of that delay.

AUTHORITY OF PARTIES

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed to constitute the Parties as agents or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to enter into an agreement in

the name of the other; or give any warranty, representation or undertaking on the other's behalf;

Respondent’s Signature Date & Company Stamp

Standard Terms and Conditions of Contract FORM NO. US7 — SERVICES



6.

6.1.

6.2.

6%8.

Page 9 of 27

or create any liability against the other or bind the other’s credit in any way or for any purpose

whatsoever.

WARRANTIES

The Supplier warrants to Transnet that -

(a) it has full capacity and authority to enter into and to perform the Agreement and that the

Agreement is executed by a duly authorised representatives of the Supplier;

(b) itwill discharge its obligations under the Agreement and any annexure or schedtlée hereto

with all due skill, care and diligence;

(c) it will be solely responsible for the payment of remuneration and @sSeciated benefits, if
any, of its Personnel and for withholding and remitting incomi@stax for its Personnel in

conformance with any applicable laws and regulations;

(d) it will procure licences for Transnet in respect of all Third*Rafty Material detailed in the
Work Order(s), and will procure the right for Transhet to take such copies (in whole or in
part) of such Third Party Materials as it mayreasonably require for the purposes of back-

up for archiving and disaster recovery; and

(e) the use or possession by Tran§net of afiy"Materials will not subject Transnet to any claim

for infringement of any Intellectaal Property Rights of any third party.

The Supplier warrantsdhatiit willperform its obligations under the Agreement in accordance
with the Service LeVelsas défined in the relevant schedule. Transnet may at its discretion audit
compliance withthe Service Levels, provided that any such audit is carried out with reasonable
prior notiée,andiin a‘feasonable way so as not to have an adverse effect on the performance of
the 8erviges. Without prejudice to sub-clause 6.3 below, in the event that the Supplier fails to
Mmeget the Service Levels, Transnet may claim appropriate service credits or invoke a retention of

Fees as detailed in the relevant schedule and/or Work Order.

The Supplier warrants that for a period of 90 (ninety) days from Acceptance of the Deliverables
they will, if properly used, conform in all materials respects with the requirements set out in the
relevant schedule. The Supplier will at its expense remedy any such non-conformance as soon
as possible but in any event within 30 (thirty) days of notification by Transnet. In the event that
the Supplier fails or is unable to remedy such non-conformance within such time-scale,
Transnet will be entitled to employ a third party to do so in place of the Supplier and any excess

charges or costs incurred by Transnet as a result shall be paid by the Supplier.
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6.4. The Supplier will remedy any defect within 14 (fourteen) days of being notified of that defect by

Transnet in writing.

6.5. The Supplier will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, without the prior

approval of the Supplier.

6.6. The Supplier shall advise Transnet of the effects of any steps proposed by Transnet pursuant to
sub-clause 6.5 above, including but not limited to any cost implications or any disruption or
delay in the performance of the Services. The Parties agree that any changes to the Services,
including the charges for the Services or any timetables for delivery of the Sémices, will be
agreed in accordance with the change control procedure, as set out in clause 28 (AMENDMENT
AND CHANGE CONTROL).

6.7. The Supplier warrants that -

(a) ithas, using the most up-to-date software available,tested foF(and deleted) all commonly
known viruses in the Materials and for all viruses known by the Supplier at the date of the

relevant Work Order; and

(b) at the time of delivery to Transnet, the Matérials do not contain any trojan horse, worm,

logic bomb, time bomb, back door, trap door, keys or other harmful components.

The Supplier agrees that, in thelevent that a virus is found, it will at its own expense use its best
endeavours to assist Jfanshetiyreducing the effect of the virus and, particularly in the event
that a virus causesilossfof operational efficiency or loss of data, to assist Transnet to the same

extent to mitigatelsuch ldsses and to restore Transnet to its original operating efficiency.

6.8. The Supplierundertakes to comply with South Africa’s general privacy protection in terms of the
Bill ofRightsy(Section 14) in connection with the Agreement and shall procure that its Personnel
shallobserve the provisions of such Act (as applicable) or any amendments and re-enactments

thereof and any regulations made pursuant thereto.

6.9» The Supplier warrants that it has taken all reasonable precautions to ensure that, in the event of
a disaster, the impact of such disaster on the ability of the Supplier to comply with its obligations
under the Agreement will be reduced to the greatest extent possible, and that the Supplier shall

ensure that it has appropriate, tested and documented recovery arrangements in place.

6.10. In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Supplier shall

ensure that the Services, to be supplied to Transnet under the terms and conditions of the
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Agreement, comply fully with the Specifications as set forth in Schedule 2 hereto, and shall
thereby adhere to railway safety requirements and/or regulations. Permission for the
engagement of a Subcontractor by the Supplier, as applicable, shall be subject to a review of
the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Supplier and/or its Subcontractor shall grant Transnet
access, during the term of the Agreement, to review any safety-related activities, including the

coordination of such activities across all parts of its organisation.

7. TRANSNET’S OBLIGATIONS

7.1. Transnet undertakes to promptly comply with any reasonable request by thé=Supplier for
information, including information concerning Transnet's operations andactivities, that relates to
the Services as may be necessary for the Supplier to perform theervices, but for no other
purpose. However, Transnet's compliance with any request f@r infermation is subject to any
internal security rules and requirements and subject to the observafce by the Supplier of its
confidentiality obligations under the Agreement.

7.2. The Supplier shall give Transnet reasonable nétice of any information it requires in accordance
with sub-clause 7.1 above.

7.3. Subjectto clause 13 (SUPPLIER’S RERSONNEY), Transnet agrees to provide the Supplier or its
Personnel such access to and usenof its facilities as is necessary to allow the Supplier to
perform its obligations undehthe Agreement.

8. GENERAL OBLIGATIONS OF THE SUPPLIER

8.1.  The Supplier shally—

(a) wéspondpromptly to all complaints and enquiries from Transnet;

(b)) infarmt Transnet immediately of any dispute or complaint arising in relation to the provision
of the Services;

(c) conductits business in a professional manner that will reflect positively upon the Supplier
and the Supplier’'s Services;

(d) keep full records clearly indicating all transactions concluded by the Supplier relating to the
performance of the Services and keep such records for at least 5 (five) years from the date
of each such transaction;
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(e) obtain, and at all times maintain in full force and effect, any and all licences, permits and
the like required under applicable laws for the provision of the Services and the conduct of
the business and activities of the Supplier;

(f) observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and
Safety Act, 85 of 1993; and

(g) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance.
8.2. The Supplier acknowledges and agrees that it shall at all times -
(a) render the Services and perform all its duties with honesty and_integity;

(b) communicate openly and honestly with Transnet and demonsttate a commitment to

performing the Services timeously, efficiently and tg the required standards;

(c) endeavour to provide the highest possible standafés of service and professionalism, with a
reasonable degree of care and diligence;

(d) use its best endeavours and make every diligent effort to meet agreed deadlines;

(e) treat its own Personnel, as Wwell ag all Transnet's officers, employees, agents and

consultants, with fairnesstand cotiftesy and respect for their human rights;

(f) practice and promote its own internal policies aimed at prohibiting and preventing unfair
discriminatiofy(asffurther referred to in clause 22 — EQUALITY AND DIVERSITY);

(g) treatall enquiriesfrom Transnet in connection with the Services with courtesy and respond
6 all enquities promptly and efficiently. Where the Supplier is unable to comply with the
ptovisighs of this sub-clause, the Supplier will advise Transnet of the delay and the

reasons therefor and will keep Transnet informed of progress made regarding the enquiry;

(h) when requested by Transnet, provide clear and accurate information regarding the
Supplier's own policies and procedures, excluding Know-How and other Confidential
Information, except where a non-disclosure undertaking has been entered into between
the Parties;

(i) notallow a conflict of interest to develop between its own interests (or the interests of any
of its other customers) and the interests of Transnet;
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(i) notaccept or offer, nor allow, induce or promote the acceptance or offering of any gratuity,
enticement, incentive or gift that could reasonably be regarded as bribery or an attempt to

otherwise exert undue influence over the recipient;

(k) not mislead Transnet or its officers, employees and stakeholders, whether by act or

omission;

() not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet'’s reputation or business image; and

(m) immediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

which it becomes aware in connection with Transnet or the provision of Services.

9. FEES AND EXPENSES

9.1. In consideration of the provision of the Services, Transnet will payjto'the Supplier the Fees
detailed in the relevant schedule or Work Order.

9.2. Transnet will not be invoiced for materials used in_the pravision of the Services save for those
materials (if any) set out in the Work Order and‘accepted by Transnet or in any relevant Work
Order (which will be invoiced to Transnetfat cost).

9.3. Unless otherwise agreed in a schedule or W&k Order, Transnet will reimburse to the Supplier
all reasonable and proper expénsesiincurred directly and solely in connection with the provision
of the Services, provided thatall\such expenses -

(a) are agreed by’Tramnsnetin advance;

(b) are incurkedin aégordance with Transnet's standard travel and expenses policies;
(c) e passedion to Transnet at cost with no administration fee; and

(d))) wilhofly be reimbursed if supported by relevant receipts.

9.4 5 All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a
separate item.

10. INVOICING AND PAYMENT

10.1. Transnet shall pay the Supplier the amounts stipulated in the relevant schedule or Work Order,
subject to the terms and conditions of the Agreement.
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Transnet shall pay such amounts to the Supplier, upon receipt of a correct and undisputed Tax
Invoice together with the supporting documentation as specified in the Schedule of
Requirements or Work Order appended hereto, once the undisputed Tax Invoices, or such
portion of the Tax Invoices which are undisputed become due and payable to the Supplier for

the provision of the Services, in terms of sub-clause 10.4 below.

All Fees and other sums payable under the Agreement are exclusive of VAT, which will be

payable at the applicable rate.

Unless otherwise provided for in the Schedule of Requirements or Work Order(s) appended to
the Agreement, Tax Invoices shall be submitted together with a month-end statefment. Payment
against such month-end statement shall be made by Transnet within 30(thirty) days after date
of receipt by Transnet of the statement together with all undisputed axInveicesfand supporting

documentation.

Where the payment of any Tax Invoice, or any part theredf whichiis a0t in dispute, is not made in
accordance with this clause 10, the Supplier shalfbhe! entitled to charge interest on the
outstanding amount, at The Standard Bank of South’/Africa’s prime rate of interest in force, for

the period from the due date of payment gintil the ‘Qutstanding amount is paid.

1. FEE ADJUSTMENTS

11.1.

11.3.

W4,

Fees for Services rendered in terms ofitie Agreement shall be subject to review as indicated in

the Schedule of Requirement$or Work Orders annexed hereto from time to time.

. Noless than 2 (tw@) m@énths prior to any proposed Fee adjustment, the Parties shall commence

negotiations far Fees¥af the next period or as otherwise indicated and appended hereto.

Should Transhet and the Supplier fail to reach an agreement on Fees for the successive period,
eitherRartyshall be entitled to terminate the Agreement and/or the relevant Work Order after

givirige30 (thirty) days written notice to the other.

Neither Party shall have any claim against the other of whatsoever nature by reason of such

cancellation as envisaged in sub-clause 11.3 above.

12. INTELLECTUAL PROPERTY RIGHTS

12.1.

Title to Confidential Information

(a) Transnet will retain all right, title and interest in and to its Confidential Information and

Background Intellectual Property and the Supplier acknowledges that it has no claim of
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any nature in and to the Confidential Information and Background Intellectual Property that
is proprietary to Transnet. For the avoidance of doubt, all the Supplier's Background

Intellectual Property shall remain vested in the Supplier.

(b) Transnet shall grant to the Supplier an irrevocable royalty free non-exclusive licence to use
Transnet’s Background Intellectual Property only for the Permitted Purpose. This licence

shall not permit the Supplier to sub-license to other parties.

(c) The Supplier shall grant to Transnet an irrevocable, royalty free, non-exclusive licence to
use the Supplier's Background Intellectual Property for the Permitted Pufpose. This

licence shall not permit Transnet to sub-license to other parties.

(d) The Supplier shall grant Transnet access to the Supplier's Bagkgtound, Intellectual
Property on terms which shall be bona fide negotiated betweenthe*Ratties for the purpose
of commercially exploiting the Foreground Intellectual Rroperty, to the extent that such

access is required.
12.2. Title to Intellectual Property

(a) Allright, title and interest in and to Fore@reund Intellectual Property prepared conceived or
developed by the Supplier, its reseafehers,lagents and employees shall vest in Transnet
and the Supplier acknowledges that il has no claim of any nature in and to the Foreground
Intellectual Property. TheiSuppliem€hall not at any time during or after the termination or
cancellation of the Agreement dispute the validity or enforceability of such Foreground
Intellectual Préperty, g cause to be done any act or anything contesting or in any way
impairingy O, tending”to impair any part of that right, title and interest to any of the

Foreground Intellectual Property and shall not counsel or assist any person to do so.

(b) “Erafsnet shall be entitled to seek protection in respect of the Foreground Intellectual
Propérty anywhere in the world as it shall decide in its own absolute discretion and the
Supplier shall reasonably assist Transnet in attaining and maintaining protection of the

Foreground Intellectual Property.

(c) Where the Foreground Intellectual Property was created by the Supplier or its researchers,
agents and employees and where Transnet elects not to exercise its option to seek
protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Supplier who shall have the
right of first refusal to file or continue prosecution or maintain any such applications and to

maintain any protection issuing on the Foreground Intellectual Property.
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(d) No consideration shall be paid by Transnet to the Supplier for the assignment of any
Foreground Intellectual Property from the Supplier to Transnet, over and above the sums
payable in terms of the Agreement. The Supplier undertakes to sign all documents and do
all things as may be necessary to effect, record and perfect the assignment of the

Foreground Intellectual Property to Transnet.

(e) Subjectto anything contrary contained in the Agreement and/or the prior written consent of
Transnet (which consent shall not be unreasonably be withheld), the Supplier shall under
no circumstances be entitled as of right, or to claim the right, to use _Fransnet’s

Background Intellectual Property and/or Foreground intellectual Property.
12.3. Title to Improvements

Any improvements, developments, adaptations and/or modificatioris=to) the Foreground
Intellectual Property, and any and all new inventions or discovgries, based on or resulting from
the use of Transnet's Background Intellectual Property afid/or Cenfidential Information shall be
exclusively owned by Transnet. The Supplier shalf®disclose promptly to Transnet all such
improvements, developments, adaptations andfor modifications, inventions or discoveries. The
Supplier hereby undertakes to sign all dgCumentsyand do all things as may be necessary to
effect, record and perfect the assignmentief such improvements, developments, adaptations
and/or modifications, inventions or'discoveries to Transnet and the Supplier shall reasonably
assist Transnet in attaining, maintaining or documenting ownership and/or protection of the

improved Foreground latellectual Property.
12.4. Unauthorised Use\of Confidential Information

The Supplier shall¥not authorise any party to act on or use in any way any Confidential
Infoghation belonging to Transnet whether or not such party is aware of such Confidential
Ihfarmatiop! and shall promptly notify Transnet of the information if it becomes aware of any
party s6 acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
12.5. Unauthorised Use of Intellectual Property

(a) The Supplier agrees to notify Transnet in writing of any conflicting uses of, and applications
of registrations of Patents, Designs and Trade Marks or any act of infringement, unfair
competition or passing off involving the Intellectual Property of Transnet of which the
Supplier acquires knowledge and Transnet shall have the right, as its own option, to

proceed against any party infringing its Intellectual Property.
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(b) It shall be within the discretion of Transnet to determine what steps shall be taken against
the infringer and the Supplier shall co-operate fully with Transnet, at Transnet’s cost, in

whatever measure including legal action to bring any infringement of illegal use to an end.

(c) The Supplier shall cooperate to provide Transnet promptly with all relevant ascertainable
facts.

(d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other award arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damagésenother award

arising out of proceedings.

13. SUPPLIER’S PERSONNEL

13.1.

13.2.

13.3.

13.4.

The Supplier's Personnel shall be regarded at all tim@s as)employees, agents or
Subcontractors of the Supplier and no relationship of employer and employee shall arise
between Transnet and any Supplier Personnel gifider any circumstances regardless of the

degree of supervision that may be exercised overdhe Personnel by Transnet.

The Supplier warrants that all its Personnel will be entitled to work in South Africa or any other

country in which the Services are t@ be performed.

The Supplier will ensure that its Personnel comply with all reasonable requirements made
known to the Suppliepb¥al ransnet concerning conduct at any Transnet premises or any other
premises upon Whichgthe Services are to be performed (including but not limited to security
regulations, p@licyystandards and codes of practice and health and safety requirements). The
Supplier willkensure that such Personnel at all times act in a lawful and proper manner in

accordafce with these requirements.

Lransnet reserves the right to refuse to admit or to remove from any premises occupied by or
ombehalf of it, any Supplier Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's
Personnel, provided that Transnet notifies the Supplier of any such refusal (with reasons why).
The reasonable exclusion of any such individual from such premises shall not relieve the

Supplier from the performance of its obligations under the Agreement.
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The Supplier agrees to use all reasonable endeavours to ensure the continuity of its Personnel
assigned to perform the Services. If any re-assignment by the Supplier of those Personnel is
necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Supplier will promptly supply a replacement of equivalent calibre
and experience, and any such replacement shall be approved by Transnet prior to commencing

provision of the Services, such approval not to be unreasonably withheld.

14. LIMITATION OF LIABILITY

14.1.

14.2.

14.3.

144

14.5.

Neither Party excludes or limits liability to the other Party for -
(a) death or personal injury due to negligence; or
(b) fraud.

The Supplier shall indemnify and keep Transnet indemnifiedfrom and against liability for
damage to any Transnet property (whether tangiblesgr intangible) or any other loss, costs or
damage suffered by Transnet to the extent that'it results from any act of or omission by the
Supplier or its Personnel in connection withstigyAgreement. The Supplier’s liability arising out of
this sub-clause 14.2 shall be limited fo a maximum amount payable in respect of any one
occurrence or a series of related accurrences in a single calendar year, such amount to be

agreed in writing by the Parties,

Subject always to sub-elauses*14.1 and 14.2 above, the liability of either the Supplier or
Transnet under Qorg’in connection with the Agreement, whether for negligence,
misrepresentationybreaCh of contract or otherwise, for direct loss or damage arising out of each
Defaulisor Sexie$ of related Defaults shall not exceed 100% (one hundred percent) of the Fees

paidunder the schedule or Work Order to which the Default(s) relates.

Suibjeet to sub-clause 14.1 above, and except as provided in sub-clauses 14.2 and 14.3 above,
inho event shall either Party be liable to the other for indirect or consequential loss or damage
or including indirect or consequential loss of profits, business, revenue, goodwill or anticipated
savings of an indirect nature or loss or damage incurred by the other Party as a result of third

party claims.

If for any reason the exclusion of liability in sub-clause 14.4 above is void or unenforceable,
either Party’s total liability for all loss or damage under the Agreement shall be as provided in

sub-clause 14.3 above.
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Nothing in this clause 14 shall be taken as limiting the liability of the Supplier in respect of
clause 12 (INTELLECTUAL PROPERTY RIGHTS) or clause 16 (CONFIDENTIALITY).

15. INSURANCES

15.1.

15.2.

15.3.

15.4.

Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out
insurance in respect of all risks for which it is prudent for the Supplier to insure against, including
any liability it may have as a result of its activities under the Agreement for theft, destruction,
death or injury to any person and damage to property. The level of insurance will be kept under
review by Transnet, on an annual basis, to ensure its adequacy, provided that anyfvariation to

the level of such insurance shall be entirely at the discretion of the Supplier.

The Supplier shall arrange insurance with reputable insurers and willfproducegto Transnet
evidence of the existence of the policies on an annual basis within 30y(tRirty)idays after date of

policy renewals.

Subject to sub-clause 15.4 below, if the Supplier fails to gffect adequate insurance under this
clause 15, it shall notify Transnet in writing as se@hyas ithecomes aware of the reduction or
inadequate cover and Transnet may arrange orfpufchase such insurance. The Supplier shall
promptly reimburse Transnet for any premiumsg paid provided such insurance protects the
Supplier’s liability. Transnet assumés no respénsibility for such insurance being adequate to
protect all of the Supplier’s liability.

In the event that the Supplier régeives written notice from its insurers advising of the termination
of its insurance cover referred to in sub-clause 15.1 above or if the insurance ceases to be
available upon cemmerciélly reasonable terms, the Supplier shall immmediately notify Transnet
in writing<ef such tefmination and/or unavailablility, whereafter either the Supplier or Transnet
maygerminate the Agreement on giving the other Party not less than 30 (thirty) days prior written
fotice 1o that effect.

16. CONEIDENTIALITY

164.

The Parties hereby undertake the following, with regard to Confidential Information -

(a) not to divulge or disclose to any person whomsoever in any form or manner whatsoever,
either directly or indirectly, any Confidential Information of the other, without the prior
written consent of such other Party, other than when called upon to do so in accordance
with a statute, or by a court having jurisdiction, or by any other duly authorised and

empowered authority or official, in which event the Party concerned shall do what is
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reasonably possible to inform the other of such a demand and each shall assist the other
in seeking appropriate relief or the instituting of a defensive action to protect the

Confidential Information concerned;

(b) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information, disclosed to it as a result of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or otherwise

than in strict compliance with the provisions in the Agreement;

(c) notto make any notes, sketches, drawings, photographs or copies of any kindlofany part
of the disclosed Confidential Information, without the prior written consefittefisuch other
Party, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;

(d) notto de-compile, disassemble or reverse engineer any gompositioh, compilation, concept
application, item, component de-compilation, includihg software’or hardware disclosed and
shall not analyse any sample provided by“Transnet, or otherwise determine the
composition or structure or cause to permiit these tasks to be carried out except in the

performance of its obligations pursuant tostheyAgreement;

(e) not to exercise less care to safeguardekransnet Confidential Information than the Party

exercises in safeguarding, its own competitive, sensitive or Confidential Information;

(f) Confidential Information*disclosed by either Party to the other or by either Party to any
other party used by suehyParty in the performance of the Agreement, shall be dealt with as
“restricted”@r shall b€ dealt with according to any other appropriate level of confidentiality
relevant t© the nature of the information concerned, agreed between the Parties

concerned¥and stipulated in writing for such information in such cases;

(g)/' theyParties shall not make or permit to be made by any other person subject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

(h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate

interest therein, and then only to the extent necessary for the Permitted Purpose, and is
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informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is subject and the Party shall

ensure such employees or consultants honour such obligations;

(i) each Party shall notify the other Party of the name of each person or entity to whom any

Confidential Information has been disclosed as soon as practicable after such disclosure;

(j) each Party shall ensure that any person or entity to which it discloses Confidential
Information shall observe and perform all of the covenants the Party has accepted in the
Agreement as if such person or entity has signed the Agreement. The Party di§closing the
Confidential Information shall be responsible for any breach of the pféuisions of the

Agreement by the person or entity; and

(k) each Party may by written notice to the other Party specify whichiofthe:Rarty's employees,

officers or agents are required to sign a non-disclosure undertaking.

16.2. The duties and obligations with regard to Confidential Information in this clause 16 shall not

apply where -

(a) aParty can demonstrate that such inferfmation is already in the public domain or becomes
available to the public through no breach oflthe Agreement by that Party, or its Personnel;

or

(b) was rightfully in a Parfi{s pessession prior to receipt from the other Party, as proven by the
first-mentioned Rarty’s\written records, without an infringement of an obligation or duty of

confidentiality;, or,

(c) can be proved, to"have been rightfully received by a Party from a third party without a

bfeach ofa duty or obligation of confidentiality; or
(d))) isindependently developed by a Party as proven by its written records.

16.3) This clause 16 shall survive termination for any reason of the Agreement and shall remain in
force and effect from the Commencement Date of the Agreement and 5 (five) years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished
to the Supplier by Transnet pursuant to the Agreement shall be returned to Transnet including,
without limitation all corporate identity equipment including dies, blocks, labels, advertising

matter, printing matter and the like.
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TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Supplier fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or
Work Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in
such event, the provision of any remaining commitment shall remain subject in all respects to these

conditions.

TERM AND TERMINATION

18.1. The Agreement shall commence on the Commencement Date, as specified in the schedules or
Work Orders hereto, and shall continue subject to termination in accordance with theyprovisions

of the Agreement or otherwise in accordance with law or equity.

18.2. Transnet may terminate the Agreement without cause by givingsthe ‘Supplier 30 (thirty) days’

notice in writing.

18.3. Either Party may terminate the Agreement forthwith by natice in writing to the other Party where
the other Party has committed a material Deféaultpand, Where such Default is capable of
remedy, has failed to remedy such Defaultwithin'@0 (thirty) days of receiving notice specifying
the Default and requiring its remedy.

18.4. Either Party may terminate the Agreementforthwith by notice in writing to the other Party when
the other Party is unable tQ,payiits debts as they fall due or commits any act or omission which
would be an act of ins@lyency yterms of the Insolvency Act, 1936 (as amended), or if any

action, application{or proceeding is made with regard to it for -

(a) a voluntary argangement or composition or reconstruction of its debts;
(b) ghe presentation of an administrative petition;

(c)¢ its winding-up or dissolution;

(d) the appointment of a liquidator, trustee, receiver, administrative receiver or similar officer;

or
(e) any similar action, application or proceeding in any jurisdiction to which it is subject.

18.5. Transnet may terminate the Agreement at any time within 2 (two) months of becoming aware of
a change of control of the Supplier by notice in writing to the Supplier. For the purposes of this
clause, “control” means the right to direct the affairs of a company whether by ownership of

shares, membership of the board of directors, agreement or otherwise.
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18.6. Transnet may cancel any schedule hereto or Work Order at any time on giving the Supplier 30
(thirty) days' notice.

CONSEQUENCE OF TERMINATION

19.1. Termination in accordance with clause 18 (TERM AND TERMINATION) shall not prejudice or
affect any right of action or remedy which shall have accrued or shall thereafter accrue to either
Party and all provisions which are to survive the Agreement or impliedly do so shall remain in
force and in effect.

19.2. Ontermination of the Agreement or a Work Order, the Supplier will immediately deliver up, and
procure that its Personnel will immediately deliver up to Transnet, all Deliverables and property
belonging to Transnet (or, in the event of termination of a Work Order,such, as is relevant to
that Work Order) which may be in the possession of, or under the contrélafthe Supplier, and

certify to Transnet in writing that this has been done.

19.3. To the extent that any of the Deliverables and property referred to in sub-clause 19.2 above are
in electronic form and contained on non-detachablgstorage devices, the Supplier will provide
Transnet with unencrypted copies of the same ofptagnetic media and will irretrievably destroy
and delete copies so held.

19.4. Inthe event that the Agreement is terminated by the Supplier under sub-clause 18.3 (TERM AND
TERMINATION), or in the eventithat a Werk Order is terminated by Transnet under sub-clause
18.6 (TERM AND TERMINATIGN), Transnet will pay to the Supplier all outstanding Fees
(apportioned on agro ratabasis) relating to the work undertaken by the Supplier up until the
date of such terminationgTransnet will also pay the costs of any goods and materials ordered
by the Supplieriin relation to the such work for which the Supplier has paid or is legally obliged
to pa¥y, ingwhich*case, on delivery of such goods or materials, the Supplier will promptly deliver

guch goods and materials to Transnet or as it may direct.

19.5) The provisions of clauses 2 (DEFINITIONS), 6 (WARRANTIES), 12 (INTELLECTUAL PROPERTY
RIGHTS), 14 (LIMITATION OF LIABILITY), 16 (CONFIDENTIALITY), 19 (CONSEQUENCE OF
TERMINATION), 25 (DISPUTE RESOLUTION) and 29 (GOVERNING LAW) shall survive termination

or expiry of the Agreement.

19.6. If either Party (the “Defaulting Party”) commits a material breach of the Agreement and fails to
remedy such breach within 30 (thirty) Business Days of written notice thereof, the other Party
(hereinafter the “Aggrieved Party”), shall be entitled, in addition to any other rights and remedies

that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
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liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party.
19.7. Should -
(a) the Supplier effect or attempt to effect a compromise or composition with its creditors; or

(b) either Party be provisionally or finally liquidated or placed under judicial management,

whether provisionally or finally; or

(c) either Party cease or threaten to cease to carry on its normal line of business orédefault or
threaten to default in the payment of its liabilities generally, or commit any.act @r omission

which would be an act of insolvency in terms of the Insolvency Act, 1936 (as amended);

then the other Party shall be entitled, but not obliged, to terminatethe,Agteemient on written
notice, in which event such termination shall be without any liability aadWwithout prejudice to any

claims which either Party may have for damages against the ather.

ASSIGNMENT

Neither Party may assign the benefit of the Agreemerit or any interest hereunder except with the
prior written consent of the other. Further, in the evept that Transnet wishes to assign or novate the
Agreement to any third party, the Supplier agre€sthat it shall not unreasonably withhold or delay its
consent to such assignment or n@vationtandéthat it shall only be entitled to recover from Transnet

any reasonable legal costs inGurged by it as a direct result of such assignment or novation.

FORCE MAJEURE

21.1. Neither Party shallkhaveé any claim against the other Party arising from any failure or delay in the
perforptanceésgfiany obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, strike, lockout, industrial dispute, government
action, Yaws or regulations, riots, terrorism or civil disturbance, defaults, delays or
discontinuance on the part of independent contractors, suppliers, or other circumstances or
factors beyond the reasonable control of either Party, and to the extent that the performance of
obligations of either Party hereunder is delayed by virtue of the aforegoing, any period stipulated

for any such performance shall be reasonably extended.

21.2. Each Party will take all reasonable steps by whatever lawful means that are available, to
resume full performance as soon as practicable and will seek agreement to modification of the
relevant provisions of the Agreement in order to accommodate the new circumstances caused

by the act of force majeure. If a Party fails to agree to such modifications proposed by the other
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Party within 90 (ninety) days of the act of force majeure first occurring, either Party may

thereafter terminate the Agreement with immediate notice.

EQUALITY AND DIVERSITY

22.1. The Supplier will not victimise, harass or discriminate against any employee of either Party to
the Agreement or any applicant for employment with either Party to the Agreement due to their
gender, race, disability, age, religious belief, sexual orientation or part-time status. This provision
applies, but is not limited to employment, upgrading, work environment, demotion, transfer,
recruitment, recruitment advertising, termination of employment, rates of pay or otfier'forms of

compensation and selection for training.

22.2. Both Parties to the Agreement undertake that they will not, and shall procurethat its employees,
agents and Subcontractors will not breach any applicable discriminatiGmelggisliation and any

amendments and re-enactments thereof.

NON-WAIVER

23.1. Failure or neglect by either Party, at any time, ta@€nforce any of the provisions of the Agreement,
shall not, in any manner, be construed to b€ dWaiver of any of that Party's rights in that regard

and in terms of the Agreement.

23.2. Such failure or neglect shall not, in\any manner, affect the continued, unaltered validity of the

Agreement, or prejudice thie,right of that Party to institute subsequent action.

PARTIAL INVALIDITY

If any provision ofithe,Agreement shall be held to be invalid, illegal or unenforceable, or shall be
required topewmnodified; the validity, legality and enforceability of the remaining provisions shall not

be affe€ieddhereby.

DISPUTE.RESOLUTION

25¢1. Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 (ten) Business Days of such

dispute arising.

25.2. If the dispute has not been resolved by such negotiation, either of the Parties may refer the

dispute to AFSA and notify the other Party accordingly.

25.3. Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or

arbitrators appointed by AFSA.
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This clause constitutes an irrevocable consent by the Parties to any proceedings in terms
hereof, and neither of the Parties shall be entitled to withdraw from the provisions of this clause

or claim at any such proceedings that it is not bound by this clause 25.

This clause 25 is severable from the rest of the Agreement and shall remain in effect even if the

Agreement is terminated for any reason.

This clause 25 shall not preclude either Party from seeking urgent relief in a court of

appropriate jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES

26.1.

26.2.

26.3.

The Parties to the Agreement select the physical addresses and facsimile (“fax’) Rrumbers,
detailed in Schedule 1 hereto, as their respective addresses for giving ofysendifig any notice
provided for or required in terms of the Agreement, provided thateitheiParty shall be entitled to

substitute such other address or fax number, as may be, by wkitten notice to the other.

Any notice addressed to a Party at its physical orqestal address shall be sent by prepaid

registered post, or delivered by hand, or sent hy/fax’

Any notice shall be deemed to have been given)-

(a) if posted by prepaid registered post, 10%t€n) days after the date of posting thereof;
(b) if hand delivered, on the day of delivery; or

(c) if faxed, on the datenand time of sending of such fax, as evidenced by a fax confirmation
printout, provided’that such notice shall be confirmed by prepaid registered post on the
date of digpateh @f'such fax, or, should no postal facilities be available on that date, on the
next Business Day.

WHOLE AND/ONLY AGREEMENT

27

The Parties hereby confirm that the Agreement constitutes the whole and only agreement

between them with regard to the subject matter of the Agreement.

27.2. The Parties hereby confirm that the Agreement replaces all other agreements which exist or

may have existed in any form whatever between them, with regard to the subject matter dealt

with in the Agreement, including any annexures, schedules or Work Order(s) appended hereto.
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AMENDMENT AND CHANGE CONTROL

28.1. Any requirement for an amendment or change to the Agreement or to the Schedule of
Requirements or to a Work Order shall only be valid if it is in writing, signed by both Parties and

added to the Agreement as an addendum hereto.

28.2. In the event the Parties cannot agree upon changes, the Parties shall in good faith seek to
agree any proposed changes using the dispute resolution procedures in clause 25 (DISPUTE
RESOLUTION).

GOVERNING LAW

The Agreement is exclusively governed by and construed in accordance with the laws of the
Republic of South Africa and is subject to the jurisdiction of the courts of the Republic of South

Africa.

29.1. Change of Law: In the Agreement, unless the context, otherwise sequires, references to a
statutory provision include references to that statutory,pravision as from time to time amended,
extended or re-enacted and any regulations made Under ity provided that in the event that the
amendment, extension or re-enactment ofsamy statutory provision or introduction of any new
statutory provision has a material impact on the obligations of either Party, the Parties will
negotiate in good faith to agree such amepdments to the Agreement as may be appropriate in
the circumstances. If, within ayreasonable period of time, the Supplier and Transnet cannot
reach agreement on the\nafure of the changes required or on modification of Fees,
Deliverables, warrahties, or®ther terms and conditions, either Party may seek to have the
matter determined i accdrdance with clause 25 (DISPUTE RESOLUTION) above.

COUNTERPARTS

ThesAgreemenPmay be signed in any number of counterparts, all of which taken together shall
constitute,one and the same instrument. Either Party may enter into the Agreement by signing any

such‘eounterpart.

000000000
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