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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 1: NOTICE TO BIDDERS

1 PROPOSAL REQUEST

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] are requested from persons,
companies, close corporations or enterprises [hereinafter referred to as an entity, Respondent or Bidder]

for the supply of aforementioned requirement(s) to Transnet.

On or after 20 May 2013, the RFP documents may be inspected at, and are obtainable from the office of
the Secretariat, Bellville Square, behind Transnet Park, off Modderdam / Robert Sobukwe Road, Beliville
South, Bellville, Cape Town, on payment of an amount of R500.00 {inclusive of ¥A%] per set’Payment is to

be made as follows:

Bank: Standard Bank

Account Number: 20 3158 598

Branch: Braamfontein

Branch code: (04805

Account Name: Transnet Freight Rail
Reference: CPT-141 4442-004/2013
NOTES —

a) This amounti&not refundable.

b) A regeipfyfor such payment made must be presented when collecting the RFP
documents and submitted thereafter with your Proposal.

RFP documents @il oniyabe available for collection between 09:00 and 15:00 from 20 May 2013 until 10
June 2013#Rheréfore payment must be effected prior to the deadtine for collection.,

N.B: gPursyant to note (b) above, should a third party [such as a courier] be instructed to collect RFP
dgocumefits on behalf of a Respondent, please ensure that this person [the third party] has a “proof of
payment” receipt for presentation to Transnet when collecting the RFP documnents.

Any additional information or clarification will be faxed or emailed to all Respondents, if necessary.

2 FORMAL BRIEFING

A formal briefing session will not be held but should Respondents have specific queries they should email
these to the Transnet employee(s) indicated in paragraph 6 [Communication] below:

Respondent’s Signature Date & Company Stamp
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3 PROPOSAL SUBMISSION

Proposals in duplicate [1 original and 1 copy] plus a CD copy must reach the Secretariat, Transnet
Freight Rail Acquisition Council before the closing hour on the date shown below, and must be enclosed in a

sealed envelope which must have inscribed on the outside:

RFP No: CPT-141 4442-001/2013
Description SUPPLY OF HARDWOOD SLEEPERS
Closing date and time: 11 JUNE 2013 at 12:00 pm
Closing address [Refer to options in paragraph 4 below]

All envelopes must reflect the return address of the Respondent on the reverse side.
The closing time of the RFP is fixed at 12:00 m irrespective of any changes to closing dates|

4 DELIVERY INSTRUCTIONS FOR RFP
4.1  Delivery by hand

If delivered by hand, the envelope is to be deposited in the Transnettender box which is located at
the foyer Bellville Square, behind Transnet Park, Off Modderdarmy/ Robert Sobukwe Road, Bellville

South, Bellville, Cape Town and should be addressed as fellows:

THE SECRETARIAT

TRANSNET FREIGHT ACQUISITION COUNCIL
FOYER BELLVILLE SQUARE

TENDER BOX

BEHIND TRANSNET PARK

BELLVILLE SOUTH

BELLVILLE

CAPE TOWNE00G

a) The \measurements of the "tender slot" are 400mm wide x 100mm high, and
Respondents must please ensure that response documents or files are no larger than
the above dimensions. Responses which are too bulky [i.e. more than 100mm thick]
must be split into two or more files, and placed in separate envelopes, each such

envelope to be addressed as required in paragraph 3 above.
4.2  Dispatch by courier

If dispatched by courier, the envelope must be addressed as follows and delivered to the Office of
The Secretariat, Transnet Freight Acquisition Council and a signature obtained from that Office:

THE SECRETARIAT

TRANSNET FREIGHT ACQUISITION COUNCIL
FOYER BELLVILLE SQUARE

BEHIND TRANSNET PARK

OFF MODDERDAM / ROBERT SOBUKWE ROAD
BELLVILLE SOUTH

CAPE TOWN

Please note that this RFP closes punctually at 12:00 on Tuesday 11 June 2013.
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4.3 If responses are not delivered as stipulated herein, such
responses will not be considered and will be treated as "NON-
RESPONSIVE" and will be disqualified.

44  No email or facsimile responses will be considered, unless

otherwise stated herein.

4.5 The responses to this RFP will be opened as soon as
practicable after the expiry of the time advertised for receiving

them.

4.6 Transnet shall not, at the opening of responses, disclose io
any other company any confidential details pertaining to the
Proposals [ information received, i.e. pricing, delivery, etc. The
names and locations of the Respondents will(be divuiged to

other Respondents upon request.

4.7  Envelopes must not contain docuyments relating to any RFP
other than that shown on the epvelope.

4.8  No slips are to be attachéd totheyresponse documents. Any
additional conditions mustybe embodied in an accompanying
letter. Subiject @nly\\to clause 15 [Afferations made by the
Respondent. to | Bid Reces] of the General Bid Conditions,
alterations,Nadditions or deletions must not be made by the
Réspondent to the actual RFP documents.

5 BROAD-BASED BLACK ECONOMIC EMPOWERMENT AND SOCIO-ECONOMIC OBLIGATIONS

Transnet fully endorses and supports the Government's Broad-Based Black Economic Empowerment
Programme and it is stropgly, of the opinion that all South African business enterprises have an equal

obligation to redress the\imbalances of the past.

Transhet would therefofe,prefer to do business with enterprises who share these same values and who are
prepared toseentribute to meaningful B-BBEE initiatives [including, but not limited to subcontracting and Joint
Ventures] a8 parbof their tendered responses. All procurement transactions will be evaluated accordingly.

{he*Department of Trade and Industry [DTI] is currently in the process of reviewing the B-BBEE Codes of
Good Practice [Code Series 000]. Transnet reserves the right to amend this RFP in line with such reviews
and/or amendments once they have come into effect. Transnet furthermore reserves the right to adjust the
thresholds and evaluation processes to be aligned with such changes which may be issued by the D11 after
the issue date of this RFP.

5.1 B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement Policy Framework Act (PPPFA), Act 5 of 2000

and its Regulations, Respondents are to note the following:

+ Proposals will be evaluated on price which will be allocated 90 points and preference which
will be allocated 10 points, dependent on the value of the Goods.

Respondent’s Signature Date & Company Siamp
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« The 90/10 preference point system applies where the acquisition of the Goods will exceed
R1 000 000.00. However, if the 90/10 preference point system is stipulated in this RFP and
ali Bids received are equal to or below R1 000 000.00, the RFP will be cancelled,

The 90/10 preference point system is applicable to this RFP.

When Transnet invites prospective suppliers to submit Proposals for its various expenditure
programmes, it requires Respondents flarge Enterprises and QSES - see below] to have their B-
BBEE status verified in compliance with the Government Gazette No 34612, Notice No. 754 dated 23
September 2011. Valid B-BBEE Verification Certificates must be issued by:

a) Verification Agencies accredited by the South African National Accreditation System
[SANAST; or

b) Registered Auditors approved by the Independent Regulatory Board) of Auditors
[IRBA), in accordance with the approval granted by the Departmént of Trade and
Industry.

A Verification Certificate issued must reflect the weighted points attained By the m@asured entity for
each element of the scorecard as well as the overall B-BBEE ratings
Enterprises will be rated by Verification Agencies or Registered Auditors/based on the following:
a) Large Enterprises [i.e. annual turnover greatehthan R35 million]:
+ Rating leve! based on all seven element§of the B-BBEE scorecard
b) Qualifying Small Enterprises — QSE {i.e. annual turnover between R5 million and R35
million]:
+ Rating based on any faur of thesslements of the B-BBEE scorecard
c) Exempted Micro Enterprises — EME {i.e. annual turnover less than R5 million]:

In accordance WithsB-BBEE Codes of Good Practice [Statement 000, Section 4], any enterprise
with an anpualitotalsévenue of R 5 million or less qualifies as an EME.

¢« _gAutematic rating of B-BBEE Level 4 irrespective of race or ownership

e Black! ownership greater than 50% or Black Women ownership greater than 50%
automatically qualify as B-BBEE Level 3

Sufficient evidence to qualify as an EME would be a certificate [which may be in the form of a

letter] from an auditor, accounting officer or a Verification Agency accredited by SANAS. The

certificate must confirm the company’s turnover, Black ownership [/ Black female ownership

and B-BBEE status level.

Respondents are required to furmish proof of the above to Transnet. fie. a defaffed scorecard as
stipulated above in respect of Large Enterprises and QSEs, or a certificate in respect of EMEs].

In this tender, Transnet will accordingly allocate a maximum of 10 {ten] points in accordance with
the 90/10 preference point system prescribed in the Preferential Procurement Policy Framework Act

* Black means South African Blacks , Coloureds and indians, as defined in the B-BBEE Act, 53 of 2003
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(PPPFA), Act 5 of 2000 and its Regulations to the Respondent’s final score hased on an entity’s B-
BBEE scorecard rating. fRefer Section 14 for finther details].

N.B. Failure to submit a B-BBEE certificate, which is valid as at the Closing Date of this RFP, will result

in a score of zero being allocated for B-BBEE.

Turnover: Kindly indicate your entity’s annual turnover for the past year:
R

All Respondents must complete and return the B-BBEE Preference Points Claim Form attached hereto
as Section 14.

5.2 B-BBEE Joint Ventures, Consortiums and/or

Subcontractors

In addition to the above, Respondents who would wish to enter into a JointgVenture [IV] or
consortium with, or subcontract portions of the contract to, B-BBEE entities, m{iStstate in their RFPs
the percentage of the total contract value that would be allocated to such\B-BBEE entities, should
they be successful in being awarded any business. A valid B-BBEE Verifieation Cestificate in respect of
such B-BBEE 1V or consortium partners and/or subcontractor(8), as, well as a breakdown of the
distribution of the aforementioned percentage must also_be futnished with the RFP Bid to enable

Transnet to evaluate in accordance with the processeseutiined in the B-BBEE Preference Points Claim

Form appended hereto as Section 14.
a) JVs or Consortiums

If contemplating a IV or conSortiumy, Respondents should also submit a signed 3V or
consortium agreement between the parties clearly stating the percentage [%)] split of business
and the associated reSpensibilities of each party. If such a JV or consortium agreement is
unavailable, the partnersymust submit confirmation in writing of their intention to enter into a
JV or consortiumy@greement should they be awarded business by Transnet through this RFP
process. This wWritteR confirmation must clearly indicate the percentage [%] split of business
ang"the“rgsponsibilities of each party. In such cases, award of business will only take place
onee a signed copy of a IV or consortium agreement is submitted to Transnet.

() Incorporated JVs/Consortiums
As part of an incorporated IV/consortium's Bid response, the Incorporated
/consortium must submit a valid B-BBEE Verification Certificate in its registered

name.

(i) Unincarporated JVs/Consortiums

As part of an unincorporated JV/consortium’s tendered response, the unincorporated
JVfconsortium must submit a consclidated B-BBEE certificate as if it was a group
structure and such scorecard must have been prepared for this RFP in particular.

N.B. Failure to submit a B-BBEE certificate in respect of the JV or Consortium, which is valid as at the
Closing Date of this RFP, will result in a score of zero being allocated for B-BBEE.

b} Subcontracting

Respondent’s Signature Date & Company Stamp
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If contemplating subcontracting, please note that a Respondent will not be awarded points for
B-BBEE if it is indicated in its Proposal that such Respondent intends subcontracting more than
25% [twenty-five per cent] of the value of the contract to an entity that does not qualify for at
least the same points that the Respondent qualifies for, unless the intended subcontractor is
an EME with the capability to execute the contract.

A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of
the value of the contract to any other enterprise that does not have an equal or higher B-BBEE
status level than the person concerned, unless the contract is subcontracted to an EME that
has the capability and ability to execute the subcontract.

5.3 B-BBEE Registration

In addition to the Verification Certificate, Transnet recommends that RespondentsGreaister their
B-BBEE compliance and supporting documentation on the Department of Trade and Industry's [PTE]
National B-BBEE IT Portal and Opportunities Network and provide Transnet with preef of registration
in the form of an official B-BBEE Profile issued by the DTL.

Transnet would wish to use the DTI B-BBEE IT Portal as agdataNsource for tracking B-BBEE

compliance.

For instrictions to register and obtain a DT B-BBEE Prafife\go to http.//bee. thedli.gov.za.

54  SupplierbDevélopment Initiatives

Historically in South Africa there has beén a'lack of investment in infrastructure, skills and capability
development and inequality in the inGeme distribution and wealth of a significant portion of the
poputation. There have beep, a \pumber of Government initiatives developed to address these
challenges. In particularythe New Growth Path [NGP] developed in 2010 aligns and builds on
previous policies to gnsurefthe achievernent of Government’s development objectives for South Africa.

Transnet fully endorses,and supports Government’s New Growth Path policy through its facilitation of
Supplier Pevelopment [SD] initiatives. Hence Respondents are required to submit their commitments
withgregardto Sepplier Development Initiatives over the duration of this contract.

Supplier Development Initiatives are a prerequisite for this RFP. Transnet requires Respondents to
fiteet or exceed a threshcld of 60% in respect of their SD commitments on this contract.

All Respondents must refer to Section 17 and Annexure B for further instructions and submit a
Supplier Development Bid Document and SD Value Summary, Annexure Bas these are mandatory

returnable documents.

Note: Should a 7V be envisaged the principal respondent is required to submit the reguired responses

as indfcated above.

The cornmitments made by the successful Respondents will be incorporated as a term of the contract

and monitored for compliance.
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6 COMMUNICATION

Respondents are warned that a Proposal will be liable to disqualification should any attempt be made by a

Respondent either directly or indirectly to canvass any officer or employee of Transnet in respect of this RFP

between the closing date and the date of the award of the business.

6.1

6.2

For specific queries relating to this RFP, an RFP Clarification
Request Form should be submitted before 12:00 on 063
2013, substantially in the form set out in Section 12 hereto.
In the interest of fairness and transparency Transnet's
response to such a query will then be made available to the
other Respondents who have collected RFP documents, For
this purpose Transnet will communicate with Respondents
using the contact details provided to the Secretariat on issue
of the bid documentation to the Respopdent. Kindly ensure
that you provide the Secretariat with the cerrect contact
details, as Transnet will not acceph, réspefisibility for being
unable to contact a bidderwhe, provided incorrect contact

details.

After the closing date of the RFP, a Respondent may only
communicaté with theySecretariat of the Transnet Freight Rail
AcquisitiortCodncil, at telephone number 011 584 9486, email
Prudence.Nkabinde@transnet.net or facsimile number 011 774
9760 on,any matter relating to its RFP Proposal.

Respondents found to be in coliusion@witiione another will be automatically disqualified and restricted from

doing business with Transnet indhe¥utire.

7 INSTRUCTIONS FOR COMPLETING THE RFP

7.1

7.2

7.3

7.4

7.5

+« Returnable Checklist

Respondent’s Signature

Sign one set of original documents [sign, stamp and date the
bottom of each page]. This set will serve as the legal and
binding copy. A duplicate set of documents is required. This
second set must be a copy of the origina! signed Proposal.

Both sets of documents are to be submitted to the address
specified in paragraph 4 above.

A CD copy of the RFP Proposal must be submitted. Please
provide files in MS Word / Excel format, not PDF versions,
noting that the signed criginal set will be legally binding.

All returnable documents fabled jn the Proposal Form {Section

4] must be returned with your Proposal,

Proposals to this RFP must be submitted in clearly demarcated
files (Reference accordingly) in terms of the following:

Date & Company Stamp
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s  B-BBEE Scorecard

Technical Proposal

Financial Proposal

Annexures

8 COMPLIANCE

The successful Respondent fhereinafter referred to as the Supplier] shalt be in full and complete compliance

with any and all applicable faws and regulations.

9 ADDITIONAL NOTES
9.1

9.2

9.3

9%

95

9.6

9.7

Changes by the Respondent to its submission will not be
considered after the closing date.

The person or persons signing the Proposalunust be legally
autheorised by the Respondent toN\doWso [Refer Section 6 -~
Signing Power, Resolution of the Board of Directors]. A list of
those person(s) authoriSed to)negotiate on behaif of the
Respondent [if not¢the aUthoriSed signatories] must also be
submitted along with the Proposal together with their contact
details.

Bidders who)faib to submit a duly completed and signed RFP
DeclaratigpsForm [fSaction 10] will not be considered.

Tramsifet will not do business with companies involved in B-

BBEE fronting practices.

Transnet may wish to visit the Respondent’s place of
manufacture and/or workshop and/or office premises during
this RFP process.

Transnet reserves the right to wundertake post-tender
negotiations [PTN] with selected Respondents or any number
of short-listed Respondents, such PTN to include, at Transnet’s
option, any evaluation criteria listed in this RFP document.

Uniess otherwise expressly stated, all Proposals furnished
pursuant to this RFP shall be deemed to be offers. Any
exceptions to this statement must be clearly and specifically

indicated.

FAILURE TO OBSERVE ANY OF THE AFOREMENTIONED REQUIREMENTS
MAY RESULT IN A PROPOSAL BEING REJECTED

Respondent’s Signature
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10 DISCLAIMERS

Respondents are hereby advised that Transnet is not committed to any course of action as a result of its
issuance of this RFP and/or its receipt of Proposals. In particular, please note that Transnef reserves the
right to:
10.1  modify the RFP’s Goods and request Respondents to re-bid on
any such changes;
10.2  reject any Proposal which does not conform to instructions
and specifications which are detailed herein;
10.3 disqualify Proposals submitted after the stated submission
deadline [closing date];
10.4 not necessarily accept the lowest priced Préposal or an

alternative bid;
10.5 reject all Proposals, if it so decides;
10.6 withdraw the RFP on good cause shawn

10.7 award a contract in conne€tidn, with this Proposal at any time
after the RFP’s closing date;

10.8 award a contragt fér only a portion of the proposed Goods
which are réflectied in%he scope of this RFP;

10.9 split ghe award of the contract between more than one
Supplier; or

10.10 make po award of a contract.

In addition, Transnet reserves the rightMo\exclude any Respondent from the bidding process who has been
convicted of a serious breachddf law during the preceding 5 [five] years, including but not limited to breaches
of the Competition Act_ 8930f 19984 Respondents are required to indicate in Section 11 fBreach of Law]
whether or not theyhave \beeryfound guilty of a serious breach of law during the past 5 [five] years.

Transnet reservesghe right to award the business to the highest scoring bidder/s unless objective criteria
justify thé award toyahother bidder.

Kindlyynote that Transnet will not reimburse any Respondent for any preparatory costs or other work
performed in connection with its Proposal, whether or not the Respondent is awarded a contract.

11  LEGAL REVIEW

A Proposal submitted by a Respondent will be subjected to review and acceptance or rejection of its
proposed contractual terms and conditions by Transnet’s Legal Counsel, prior to consideration for an award

of business.

Transnet urges its clients, suppliers and the general pubiic
to report any fraud or corruption to

TIP-OFFS ANONYMOUS : 0800 003 056
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS

FOR A PERIOD OF 12 MONTHS

Section 2 : BACKGROUND, OVERVIEW AND SCOPE OF REQUIREMENTS

1 BACKGROUND

Transnet Freight Rail RME concluded a contract with Transnet Freight Raif to reapen the Rossmead Klipplaat

line to be used as a bypass during shut downs and emergencies.

2 EXECUTIVE OVERVIEW

Our objective is to source all activity through a Preferred Supplier(s) capable of serviging all Transnet

Operating Divisions in locations around the country.

Cther key considerations for respondents are:

Indication of lead times on tender document.
Confirmation of wood type and quality.
Submission of treatment process.

Delivery method to section Rossmeadsio ¥ipplaat

In the event that you are awarded a contract gt the'supply of the product mentioned in this RFP, it is crucial

that you are able to provide an uninterrupted ‘supply/of such product to Transnet Freight Rail RME in terms

of Transnet Freight Rail requirements¢

The selected Supplier(s) will share intthe mission and business objectives of Transnet. These mutual goals

will be met by meeting céntractual séquirements and new challenges in an environment of teamwork, joint

participation, flexibility, innovatien and open communications. In this spirit of partnership, Transnet and its

Supplier(s) will gtudy the'eurrent ways they do business to enhance current practices and support processes
and systems. Suchya partnership will allow Transnet to reach higher levels of quality, service and profitability.

Specifically, Transnet seeks to benefit from this partnership in the following ways:

21

2.2

2.3

24

2.5

Transnet must receive reduced cost of acquisition and improved service benefits resulting from the
Supplier's economies of scale and streamlined service processes.

Transnet must achieve appropriate availability that meets user needs while reducing costs for both
Transnet and the chosen Supplier(s).

Transnet must receive proactive improvements from the Supplier with respect to supply of Goods and
related processes.

Transnet’s overall competitive advantage must be strengthened by the chosen Supplier's leading edge
technology and service delivery systems.

Transnet end users must be able to rely on the chosen Supplier's personnel for service enquiries,

recommendations and substitutions.
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2.6 Transnet must reduce costs by streamlining its acquisition of Goods, including managed service

processes on a Group basis.

3 SCOPE OF REQUIREMENTS

3.1  The approval of the product will be based on the following specification.

Type: Hardwood Sleeper {Rhodesian Teak or similar)
Quantity: 5500
Measurements: 2.1m x 250mm x 125mm

Quality and Treatment: Well aged, Hardwood, Creosote treated without, cracks and
defects

3.2 The supplier wilt supply 5500 hardwood sleepers as per specifications abGue WIhe rates shall include
delivery to Rossmead Klipplaat line in the Eastern Cape. The sleepers to Dewell 'matured, hard wood
without cracks and defects (twisted/bended).

3.3 The suppliers to meet the following requirements:
+ Indicate lead times on tender docunent.
+  Confirm wood type and quality.
*  Submit treatment progess.

+  Delivery method'to section Rossmead to Klipplaat

3.4 The lead tirfig, for\delivefy to be indicated. The expected iead time is:
o 1500 on 01 August 2013
o 1500 on the 01 September 2013
+ 1500 On the 01 October 2013

e 1000 on the 01 November 2013

3.5 Sleepers delivered with defects and not as per specifications will be removed from site by the

supplier for his cost.

As prescribed in terms of the PPPFA and its Regulations, Respondents are to note the following:

»  Functionality is indluded as a threshold with a prescribed percentage threshold of 60%.
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Respondents must complete and submit Annexure A — Technical Submission which may include a

technical questionnaire.

A Respondent’s compliance with the minimum functionality/technical threshold of 60% will be measured by

their responses to Annexure A.

4 GREEN ECONOMY / CARBON FOOTPRINT

Whereas Transnet cannot prescribe a Respondent’s commitment to environmental issues, Transnet would
wish to have an understanding of your company’s position in this regard, including key environmental
characteristics such as waste disposal, recycling and energy conservation. Please submit details of your

entity s policies in this regard.

5 GENERAL SUPPLIER OBLIGATIONS
5.1  The Supplier(s) shall be fully responsible to Transnet for the acts and omissions of persons directly or
indirectly employed by them.
5.2 The Supplier(s) must comply with the requirements stated in this RFP,

6 "12 MONTHS"” CONTRACTS

6.1  Purchase orders will be placed on the Supplier(s) as per the \expectedead time shown above.

6.2  Transnet reserves the right to place purchase order unitil theylast day of the contract for deliveries to
be effected, within the delivery pertiod / leadstitiie sgecified, beyond the expiry date of the contract
under the same terms and conditions as agreed upon.

6.3 Delivery requirements are stipulated and\purchase orders will be placed accordingly.

6.4  Where scheduled deliveries afe, required, the delivery period(s) specified must be strictly complied
with, unless otherwise rgguested by’Transnet. Material supplied earlier than specified may not be
paid for or may besretuified by Transnet, with the Supplier being held liable for all expenses so
incurred, e.g. hangdlingyanditransport charges.

6.5 If the delivery ‘period offered by the Respondents is subject to a maximum monthly production
capaeity, Tlll particulars must be indicated in Section 3 [Pricing and Delivery Schedule]

6.6 The Respondent must state hereunder its annual holiday closedown period [if applicable] and
whether this period has been included in the delivery lead time offered:

6.7 Respondents are required to indicate below the action that the Respondent proposes to take to
ensure continuity of supply during non-working days or holidays and periods occupied in stocktaking
or in effecting repairs to plant or in overhaul of plant which would ordinarily occur within the stated

delivery iead time/s:
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7 RETURN OF SURPLUS GOODS

Respondents are required to indicate whether they have a return policy in place (if so attach a copy):

YES NO

Respondents are required to indicate a reasonable timeframe during which Transnet may return any surplus

goods:

8 MANUFACTURERS
The Respondents must state hereunder the actual manufacturer(s) of the Goods tendered for:

8.1 Local Manufacturer(s):

8.2  Foreign Manufacturer(s):

9 INSPECTION DETAILS
The Respondents must state the actual name(s) and addressfaddresses of the suppliers of the Goods for
inspection purpgses enly!

9.1 Logal Manufachlirer(s)

9.2  Foreign Manufacturer(s):
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10 IMPORTED CONTENT

The Respondents must state hereunder the value and percentage of the imported content as well as the

country of origin in respect of each item tendered for:

. REPITEMNO/DESCRIPTION. . | VALUE | '%COST '| ' COUNTRYOFORIGIN

Note: Where more than one country is applicable to one item, the Respondents must furnish this information

separately.

11 EXCHANGE AND REMITTANCE

The attention of the Respondents is directed to clause 16 fExchange and Remittance] of the General Bid
Conditions appended hereto. If Transnet is requested by the Respondent to effect payment overseas direct
to the Respondent’s principal or supplier, which is not a registered SoutheAfrican Company please complete
the details below, using the rate of exchange published by the South African Reserve Bank 7 [seven]
calendar days before the closing date of this RFP:

11.1  ZAR 1.00 [South African currency] being equal to [forejgn currency]
11.2 % in relation to tendered price(s) to befremitted overseas by Transnet
11.3 [Nameg@f country to which payment is to be made]

11.4 Beneficiary details;

Name [Account holder]

Bank /Name and branéh codef
Swift code

Country

11.5 [Applicable base date of Exchange Rate used]

Respondefits are advised that should & contract be awarded for deliveries on an “as and when required”
basis; any) fUlure remittance(s) to overseas principals/suppliers, as instructed above, will be based on the
currencyyrate of exchange related to the contractual price of the Goods at that time.

Respondents should note that Transnet would prefer to receive fixed price offers expressed in South African
Rand [ZAR].

12  NATIONAL RAILWAY SAFETY REGULATOR ACT

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the successful Respondent [the
Supplier] shall ensure that the Goods to be supplied to Transnet, under the terms and conditions of a
contract between the parties, comply fully with the specifications as set out in Section 2 of this RFP, and
shall also adhere to railway safely requirements andfor regulations [as applicable]. Permission for the
engagement of a subcontractor by the Supplier, as apptlicable, both initially and during the course of a
contract, shall be subject to a review of the capability of the proposed subcontractor to comply with the
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specified railway safety requirements and/or regulations. The Supplier and/or its subcontractor shall grant
Transnet access, during the term of the contract, to review any safety-related activities, including the
coordination of such activities across all parts of the organisation.

Accepted:

YES ' NC

13  SERVICE LEVELS

13.1 An experienced national account representative(s) is required to work with Transnet’s procurement
department. [No sales representatives are needed for individual department or locations].
Additionally, there shall be a minimal number of people, fully informed and accountable for this

agreement.
13.2  Transnet will have quarterly reviews with the Supplier's account representative on an'on-going basis.

13.3 Transnet reserves the right to reguest that any member of the Suppliegs team Tavolved on the

Transnet account be replaced if deemed not to be adding value for Transnet,

13.4 The Supplier guarantees that it will achieve a 95% [ninety-five pep@ént]\service level on the following

measures:
a) Random checks on compliance with quality/quantity/specifications

b} On-time delivery

If the Supplier does not achieve this level as af™average over each quarter, Transnet will receive a
1.5% [one and a half per cent] rebate on‘guatterly sales payable in the next quarter.

13.5 The Supplier must provide a telephene number for customer service calls.

13.6 Failure of the Supplierto gdmply'with stated service level requirements will give Transnet the right to
cancel the contract iR whoié, without penalty to Transnet, giving 30 [thirty] days’ notice to the

Supplier of itsNptention 40 do so.

Acceptance of Service Levels:

YES 'NO

14  TOTAL COST OF OWNERSHIP AND CONTINUOUS IMPROVEMENT INITIATIVES

14.1 Respondents shall indicate whether they would be committed, for the duration of any contract which
may be awarded through this RFP process, to participate with Transnet in its continuous improvement
initiatives to reduce the total cost of ownership [TCO], which will reduce the overall cost of
transportation services and related logistics provided by Transnet's operating divisions within South

Africa to the ultimate benefit of all end-users.

Accepted:

'YES NO

If “yes”, please specify details in paragraph 14.2 below.
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14.2  Respondents must briefly describe their commitment fo TCO and continuous improvement initiatives
and give exampies of specific areas and strategies where cost reduction initiatives can be introduced.
Specific areas and proposed potential savings percentages should be included. Additional information

can be appended to the Respondent’s Proposal if there is insufficient space available below.

15 RISK

Respondents must elaborate on the control measures put in place by their entity, which would mitigate the
risk to Transnet pertaining to potential non-performance by a Supglier, in Télation to:

15.1 Quality and specification of Goods delivered:

15.2 Continuity of supply:

15.3 Compliance with the Occupational Health and Safety Act, 85 of 1993:

15.4 Compliance with the National Railway Safety Regulator Act, 16 of 2002:
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16 REFERENCES

Please indicate below a minimum of three company names and contact details of previous and/or existing

customers whom Transnet may contact to seek third party evaluations of your current service levels:

NAME OF COMPANY

CONTACT PERSON

TELEPHONE

17 FINANCIAL STABILITY

Respondents are required to submit\their, audited financial statements for the past 3 years with their

Proposal in order to enable Tr@nspet {ovastablish financial stability.

Respondent's Signature
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18 PRE-QUALIFICATION AND EVALUATION METHODOLOGY AND CRITERIA

Transnet will utilise the following methodology and critetia in selecting a preferred Supplier, if so reauired:

Stage 5

Stage 4

Stage 1 Stage 2

Stage 3

+ Post tender negotiation
(if applicable} requesting
Respondents fo provide
best & final offer.

+ Final evaluation in terms
of 90/10.

« Final award of contract

Administrative
Responsiveness

60% Minimum
Threshold

Weighted
Scoring /100

Substantive
Responsiveness

* Price {90 _
» B-BBEE (10)

T
1
[}
]
]
t
1
1
1
i
L]
1
1
)
1
]
3
E
1
)
]
3
F
I
1
i

arecard 3
i !
| i POST TENDER
RETURNABLE | PRE- I TECHNICAL/ WEEGHTER NEGOTIATION, FINAL
DOCUMENTS | QUALIFICATION FUNCTIONALITY SGORE WEIGHTED SCORE
& SCHEDULES ! & FINAL AWARD

[ S

18.1 STAGE ONE: Test for Administrative Responsiveness

The test for administrativVe responsiveness will include the following:

» & Whether the Bid has been lodged on time Section 1 paragraph 3
« Whether all Returnable Documents and/or schedules [where Section 4
applicable] were completed and returned by the closing date
and time
»  Verify the validity of all returnable documents Section 4, page 24 and
25

The test for administrative responsiveness [Stage One] must be passed for a
Respondent’s Proposal to progress fto Stage Two for further pre-gualification
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18.2 STAGE TWO: Test for Substantive Responsiveness to RFP

The test for substantive responsweness to this RFP will include the foﬂowmg

Pr Qua!lflcatlon C .ter:a

RFP Reference

Whether any pre-qualification criteria set by Transnet, have
been met

.S‘ecﬂon 1 paragraphs 5.4,

Section 4 — validity period

Section 8, General Bid
Conditions clause 19

Sections 10, 11

e Whether the Bid contains a priced offer Section 3
+  Whether the Bid materially complies with the scope and/or Al Sections
specification given
Section 2 patagraph 17

Entity’s financial stability

The test for substantive responsiveness [Stage Two] mist be passed for a
Respondent’s Proposal to progress to Stage Three for furtherpre-qualification

18.3 STAGE THREE: Test Minimum Threshold of 60% for ¥echnical Criteria and Functional

The test for the Technical/Functional threshold willinclude the*following:

Requirements

»  Confirmation of wood type ald quality 50% Section 2, paragraph
33
. Submission of tregtment process (creosote) 20% Section 2, paragraph
e Delivery Method and lead times 30% Section 2, paragraph
3.4
Total Weighting: 100%
Minimum qualifying score required: 60%

The following applicable values will be utilised when scoring each criterion mentioned above:

1 Failed outrlght / unacceptable (<5%)

2 Poor (>5% < 10%)

Average / Equal {10%)

3
4 Above average (>10% < 15%)
5

Qutstanding (> 10%)
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The minimum threshold for technical/functionality [Stage Three] must be met or
exceeded for a Respondent’s Proposal to progress to Stage Four for final evaluation

18.4 STAGE FOUR: Evaluation and Final Weighted Scoring

a) Price Criteria [Weighted score 90 points]:

. Commercial offer Sectian\3

Total Weighting 90%

b) Broad-Based Black Economic Empowerment criteria [Weighted score 10 points])

= B-BBEE - current scorecard / B-BBEE Preferenge Points Claims Form [Section 14}

Preference points will be awarded to a bidder for attaining the B-BBEE status level of contribution in

accordance with the table below:

B-BBEE Status Levéehof Contributor Number of points
(90/10 system)
1 10
2 9
3 8
4 5
5 4
6 3
7 2
8 1
Non-compliant contributor 0
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18.5 SUMMARY: Pre-Qualification Threshold and Final Evaluated Weightings

Pre-Qualification Criteria Minirﬁum Threshold [%]
Technical / functionality 60%
 EvaluationCriteria | ' Final Weighted Scores o
Price and Total Cost of Ownership 90
B-BBEE - Scorecard io
TOTAL SCORE: 100

18.6 STAGE FIVE: Post Tender Negotiations (if applicable)

Transnet reserves the right to conduct post tendempegotiations with a shortlist of Respondent(s). The
shortlist could comprise of one or piore\Respondents. Should Transnet conduct post tender
negotiations, Respondents will be requested to provide their best and final offers to Transnet based
on such negotiations. A final evaluation will be conducted in terms 90/10 and the contract will be

negotiated and awarded to%the Suceessful Respondent(s).
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 3: PRICING AND DELIVERY SCHEDIILE

Respondents are regufred to complete the fable below:

TOTAL PRICE .

Iﬁ’:’ Description of Item - D Uit Quantity Rate OF ITEM . _':
1 Supply and Delivery of 2.1 meter x 250mm x 125mm each 5500

Hardwood Sleepers

TOTAL PRICE, exclusive,oF VAT:

Notes to Pricing:

a)
b}

c)
d)

€)

a)

h)

All Prices must be quoted in South African Rand, exclusive of VAT

To facilitate like-for-like comparison bidders must submit¥pkiCing strictly in accordance with this pricing
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid

being declared non responsive.
Quantities given are indicative guantities for the'pigject for a period of 12 months.
Prices are to be quoted on a delivered basisdeRossmead — Klipplaat line (Graafreinette).

Please note that should youghave offered a discounted price(s), Transnet will only consider such price
discount(s) in the final edaluatiomstage if offered on an unconditional basis.

Prices quoted mustibetheldWwalid for a period of 90 days from closing date of this RFP

Where a Regporident’s priCe(s) includes imported content, the rate of exchange to be used must be the
currency’state published by the South African Reserve Bank 7 [seven] calendar days prior to the
closing date ofithis RFP:

Cuirrencyirate of exchange utifised:

Manufacturing and delivery lead time calculated from date of receipt of purchase order: weeks

Respondents are to indicate whether prices quoted would be subject to adjustment after a period of 12
months, and if so which proposed adjustment formula would be utilised
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Indicative Delivery Schedule as per the tabie below:

 SUPPLY AND DELIVERY OF HARDWOOD SLEFPERS

Delivery Period

01 August 2013

01 September 2013

01 Qctober 2013

01 November 2013

Quantities

1500

1500

1500

1000

NB: Quanties showed are indicative and Transnet reserves the right tovadjust.the quantities

according to Project demand changes during the project lifecycles
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 4: PROPOSAL FORM

I/We
[name of entity, company, close corporation or partnership]
of [full address]

carrying on business trading/operating as

represented by,

in my capacity as
heing duly authorised thereto by a Resolution of the Board of Directors or Members or Cettificate£f Partners, as the

case may be, dated a certified copy of whiehyistannexed hereto, hereby offer

to supply the above-mentioned Goods at the prices quoted in the schedule of \prices in accordance with the terms

set forth in the accompanying letter(s) reference and dated
fifany] and the documents listed in thevaccompanying schedule of RFP documents.

I/We agree to be bound by those conditions in Transnet's:
1) Terms and Conditions of Contract - Goods;
(i) General Bid Conditions — Goods; and

(iti)  any other standard or special conditions mehtioned and/or embodied in this Request for Proposal.

1/We accept that unless Transnefgshouill otherwise decide and so inform me/us in the letter of award/intent, this
Proposal [and, if any, its covering letier arid any subsequent exchange of correspondence], together with Transnet’s

acceptance thereof shallg€onstitute a binding contract between Transnet and me/us.

Should Transnetglecide that'a formal contract should be signed and so inform mefus in a letter of intent {the
Letter of Intent], this Proposal {and, if any, its covering letter and any subsequent exchange of correspondence]
togetherwith Transnet’s Letter of Intent, shall constitute a binding contract between Transnet and me/us until the

formal contract is signed.

I/We further agree that if, after I/we have been notified of the acceptance of my/our Proposal, Ifwe fail to enter
into a formal contract if called upon to do so, or fail to commence the supply of Goods within 4 [four] weeks
thereafter, Transnet may, without prejudice to any other legal remedy which it may have, recover from me/us any
expense to which it may have been put in calling for Proposals afresh and/or having to accept any less favourable

Proposal.

I/We accept that any contract resulting from this offer will be for a period of 12 months only; and agree to a
penalty clause to be negotiated with Transnet, which will allow Transnet to invoke a penalty against us shouid the

delivery of the Goods be delayed due to non-performance by ourselves.
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ADDRESS FOR NOTICES

The law of the Republic of South Africa shall govern any contract created by the acceptance of this RFP. The
domicilium citandi et executand; shall be a place in the Republic of South Africa to be specified by the Respondent
hereunder, at which all legal documents may be served on the Respondent who shall agree to submit to the
jurisdiction of the courts of the Republic of South Africa. Foreign Respondents shall, therefore, state hereunder the
name of their authorised representative in the Republic of South Africa who has the power of attorney to sign any
contract which may have to be entered into in the event of their Proposal being accepted and to act on their behalf
in all matters relating to such contract.
Respondent to indicate the details of its domicifium citandi et executandi hereunder:
Name of Entity:
Facsimile:
Address:

NOTIFICATION OF AWARD OF RFP

As soon as possible after approval to award the contract(s), the successfulfRespandent [the Supplier] will be
informed of the acceptance of its Proposal, Unsuccessful Respondents will be advised'in writing of the name of the
successful Supplier and the reason as to why their Proposals have beeg Unsuccessful, for example, in the category
of price, delivery period, quality, B-BBEE status or for any other feason.

VALIDITY PERIOD
Transnet requires a validity period of 90 [ninety] days [from ¢losing date] against this RFP.

NAME(S) AND ADDRESS / ADDRESSES OFRDIRECTOR(S) OR MEMBER({S)
The Respondent must disclose hereynder thefull name(s) and address(s) of the director(s) or members of the
company or close corporation [CéC.] onwhose behalf the RFP is submitted.

)] Registration numbeftef compagy / C.C.

(i) Registered namedf company / C.C.

(i)  Full name(sHof director/member(s) Address/Addresses ID Number(s)

CONFIDENTIALITY ‘

All information related to this RFP is to be treated with strict confidence. In this regard Respondents are required to
complete and return a signed copy of the Non-Disclosure Agreement appended hereto as Section 16. All
information related to a subsequent contract, both during and after completion thereof, will be treated with strict
confidence. Should the need however arise to divulge any information gleaned from provision of the Goods, which is
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either directly or indirectly related to Transnet’s business, written approval to divulge such information must be

obtained from Transnet.

DISCLOSURE OF PRICES TENDERED
Respondents must indicate below whether Transnet may disclose their tendered prices and conditions to other

Respondents:

YES NO

PRICE REVIEW

The successful Respondent(s) [the Supplier] will be obliged to submit to an annual price review. Transnet will be
benchmarking this price offering(s) against the lowest price received as per a benchmarking exercise. If the
Supplier's price(s) isfare found to be higher than the benchmarked price(s), then the Supplier shallgnatch or better
such price{s) within 30 [thirty] days, failing which the contract may be terminated at Transnet's discretion or the

particular item(s) or service{s) purchased outside the contract.

RETURNABLE DOCUMENTS
All Sections, as indicated in the footer of each page, must be signed, stamiped @ndydated by the Respondent.

Returnable Documents means all the documents, Sections and Annexures, a§listed in the tables below.

a) Respondents are required to submit with their Proposalssthe “mandatory Returnable Documents, as
detailed below.

Failure to provide all mandatory Returnable \Documents at the closing date and time of this
tender will result in a Respondent’s disqualification. Bidders are therefore urged to ensure that

all these Documents are returned with thelrProposals.

Please confirm submission of these,mandatory Returnable Documents by so indicating [Yes or Nol in the

table below:

BET

- sMANDATORY RETURNABLE DOCUMENTS =~ | SUBMITTE

SECTION 2 . BackgroundgOverview and Scope of Requirements

SECTIQN 3 3\Priging and Delivery Schedule

SECHMON 5): Original valid Tax Clearance Certificate [Consortia / Joint Ventures must

submit a separate Tax Clearance Certificate for each party]

ANNEXURE A : Technical Submission/Questionnaire

b) In addition to the requirements of section (a) above, Respondents are further required to submit with their

Proposals the following essential Returnable Documents as detailed below.

Failure to provide all essential Returnable Documents may result in a Respondent’s
disqualification at Transnet's sole discretion. Bidders are therefore urged to ensure that alf

these documents are refurned with their Proposals.

Respondent’s Signature Date & Company Stamp
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All Sections, as indicated in the footer of each page, must be signed, stamped and dated by the Respondent.

Please confirm submission of these essential Returnable Documents by so indicating [Yes or NoJ in the table

below:

SECTION 1 : Notice to Bidders

Receipt for payment of RFP documents [paragraph 1]

SECTION 4 : Proposal Form

SECTION 5 : Vendor Application Form

Original cancelled cheque or bank verification of banking details

Certified copies of 1Ds of shareholder/directors/members {as applicable}

Certified copy of Certificate of Incorporation [CM29/CM9 name change]

Certified copy of share certificates [CK1/CK2 if CC]

Entity’s letterhead

Certified copy of valid VAT Registration Certificate

Valid B-BBEE Verification Certificate [Large EnterpriséSvand QSEs]

Note: failure to provide a valid B-BBEE Verificatieft Celtificate at the closing
date and time of the tender will result in an_automatic score of zero being
allocated for B-BBEE scorecard

Valid B-BBEE certificate from audifor, “accounting officer or SANAS
accredited Verification Agency [EMEs]

Note: failure to provide a valid B-BBEEWerification Certificate at the closing
date and time of the tendergwill \tesult in an automatic score cof zero being
allocated for B-BBEE scorecard

In the case of Joing®VentureSya copy of the Joint Venture Agreement or
written confirmation \&f the intention to enter into a Joint Venture
Agreement

Certified gopw.of WalidéVAT Registration Certificate

Audited FinancialfStatements for previous 3 years

SECTION, 6% Signing Power - Resolution of Board of Directors

SECTION 7 : Certificate of Acquaintance with RFP Documents

SECTION 8 : Certificate of Acguaintance with General Bid Conditions — Goods

SECTION 9 : Certificate of Acquaintance with Terms and Conditions of Contract

SECTION 10 : RFP Declaration Form

SECTION 11 : Breach of Law Form

SECTION 13 : Supplier Code of Conduct

SECTION 14 : B-BBEE Preference Points Claim Form

SECTION 15 : Certificate of Acquaintance with Specifications

SECTION 16 : Non-Disclosure Agreement

Respondent's Signature

Date & Company Stamp
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CONTINUED VALIDITY OF RETURNABLE DOCUMENTS

The successful Respondent will be required to ensure the validity of all returnable documents, including but not
limited to its Tax Clearance Certificate and valid B-BBEE Verification Certificate, for the duration of any contract
emanating from this RFP. Should the Respondent be awarded the contract [the Agreement] and fail to present
Transnet with such renewals as and when they become due, Transnet shall be entitled, in addition to any other
rights and remedies that it may have in terms of the eventual Agreement, to terminate such Agreement forthwith
without any liability and without prejudice to any claims which Transnet may have for damages against the

Respondent.
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By signing these RFP documents, the Respondent is deemed to acknowledge that he/she has
made himself/herself thoroughly familiar with all the conditions governing this RFP, including
those contained in any printed form stated to form part hereof, and Transnet SOC Ltd will
recognise no claim for relief based on an allegation that the Respondent overlooked any such
condition or failed properly to take it into account for the purpose of calculating tendered prices

or otherwise.

SIGNED at on this day of 2013

SIGNATURE OF WITNESSES ADDRESS OF WITNESSES

Name

Name

SIGNATURE OF RESPONDENT S/AUTHORISED REPRESENTATIVE:

NAME:

DESIGNATION:

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 5: VENDOR APPLICATION FORM

Respondents are fo furnish the following documentation and complete the Vendor Application Form below:

1. Original cancelled cheque OR letter from the Respondent’s bank verifying banking details [with bank
stamp]

2. Certified copy of Identity Document(s) of Shareholders/Directors/Members [where applicable]
3.
4.
5.
6.
7.
8.
9.

Note: No contract shall be awarded to any South AfricamRespondent whose tax matters have not
been declared by SARS to be in order.

Certified copy of Certificate of Incorporation, CM29 / CM9 fname change]

Certified copy of Share Certificates {CK1/CK2 if CC]

Original letterhead confirm physical and postal addresses

Original valid SARS Tax Clearance Certificate [RSA entities only]

Certified copy of VAT Registration Certificate [RSA entities only]

A signed letter from your entity's auditor or accountant confirming most reégent annual turnover figures

Certified copy of valid Company Registration Certificate i gpplicable;

© . Entity’s tradipgypame

~ | Entity’s registered name
Entity's Registration Number or ID Number if a Sole Proprietor
Form ef.entity [v] 7

How many years has your entity
been in business?

VAT number [if registered]
Entity's telephone number
Entity’s fax number !
Entity’s email address
Entity's website address

Branch & Branch code

Bank name

Account holder 7 i

Bank account number . 0t

Respondent’s Sighature Date & Company Stamp
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Postal address LR

Physical address

Contact person
Designation .

Telephone

Email .

Annual turnover range [last financial year] <R5m R5-35m >R35m |

Does your entity provide Products Services Both

local

Area of delivery National Provincial

Is your entity a public or private entity Public Private

Daes your entity have a Tax Directive or IRP30 Certificate Yes No

Main product or services [e.g. Stationery/Consulting]
Complete B-BBEE Ownership Details:

% Biack
ownership

% Black women

N .
ownership | % Disabled Black ownership

Does your entity have a B-BBEE certificate Yes
What is your B-BBEE status [Level 1 to 9 / URKnown]

How many personnel does the entity eémploy Permanent Part time

If you are an existing Vendor with Transnebplease complete the following:

Transnet contact pegson

- Contaet number

Transnet Operatiig Division

Duly authorsedto sign for and on behalf of Entity / Organisation:

Name Designation

Signature Date

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 6: SIGNING POWER — RESOLUTION OF BOARD OF DIRECTORS

NAME OF ENTITY:
It was resolved at a meeting of the Board of Directors held on that
FULL NAME(S) CAPACITY SIGNATURE

in his/her capacity as indicated above isfare hereby atithgsised to enter into, sign, execute and complete any
documents relating to this Proposal and any subseguent Agreement for the supply of Goods.

FULL NAME

SIGNATURE CHAIRMAN

FULICNAME

SIGNATURE SECRETARY

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 7: CERTIFICATE OF ACQUAINTANCE WITH RFP DOCUMENTS

NAME OF ENTITY:

1. TIjwe

do hereby certify that i/we acquainted myself/ourselves with all the documentation comprising this RFP
and all conditions contained therein, as laid down by Transnet SOC {&d, fonthesarrying out of the
proposed supply/service/works for which I/we submitted my/our Préposal.

2. Ijwe furthermore agree that Transnet SOC Ltd shall recognise no claimsfrom me/us for refief based on
an aflegation that I/fwe overlooked any RFP/contract gendition or faifed to take it into account for the

purpose of calculating my/our offered prices or otherwise.

3. I/we understand that the accompanying Bil Willbe disqualified if this Certificate is found not to be true

and complete in every respect.

4. For the purposes of this Certifitate) and the accompanying Bid, I/fwe understand that the word
“competitor” shall includefany individual or organisation, other than the Bidder, whether or not affiliated
with the Bidder, whot

a) has been requested to submit a Bid in response to this Bid invitation;

b} cplild potentially submit a Bid in response to this Bid invitation, based on their
qualifications, abilities or experience; and

c) provides the same Goods and Services as the Bidder and/or is in the same line of business
as the Bidder

5. The Bidder has arrived at the accompanying Bid independently from, and without consuliation,
communication, agreement or arrangement with any competitor. However communication between
partners in a joint venture or consortium will not be construed as collusive bidding.

6. In particular, without limiting the generality of paragraph 5 above, there has been no consultation,

communication, agreement or arrangement with any competitor regarding:
a) prices;
b) geographicat area where Goods or Services will be rendered [market allocation]

c) methods, factors or formulas used to calculate prices;

Respondent’s Signature Date & Company Stamp
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d) the intention or decision to submit or not to submit, a Bid;

e) the submission of a Bid which does not meet the specifications and conditions of the RFP;

or

f) bidding with the intention not winning the Bid,

7. In addition, there have been no consultations, communications, agreements or arrangements with any
competitor regarding the quality, quantity, specifications and conditions or delivery particulars of the

Goods or Services to which this RFP relates.

8. The terms of the accompanying Bid have not been, and will not be, disclosed by the Bidder, directly or
indirectly, to any competitor, prior to the date and time of the official Bid opening or of the awarding of

the contract.

9. I/We am/are aware that, in addition and without prejudice to any other remedy provided to combat any
restrictive practices related to bids and contracts, Bids that are suspicious willhe reported to the
Competition Commission for investigation and possible imposition of administrative penalties in terms of
section 59 of the Competition Act No 89 of 1998 andfor may be repofigd,toltheyNational Prosecuting
Authority [NPA] for criminal investigation and/or may be restrictéd from €enducting business with the
public sector for a period not exceeding 10 [ten] years in terms'ef the Prevention and Combating of
Corrupt Activities Act No 12 of 2004 or any other applicable legisiation.

SIGNED at on this day of 2013

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 8: CERTIFICATE OF ACQUAINTANCE WITH THE GENERAL BID CONDITIONS -
GOODS

lappended hereto as Appendix (i)]

NAME OF ENTITY:
i/We

do
hereby certify that I/we acquainted myselffourselves with all the dgCumentation comprising the General
Bid Conditions - Goods as received on [ipsert date] fiom Transnet SOC Ltd for the

carrying out of the proposed supply for which I/we submitted my/our Proposal.

I/We furthermore agree that Transnet SOC Ltd shall regognise no claim from me/us for relief based on an
allegation that I/we overlooked any terms @nd conditions of the General Bid Conditions or failed to take it

into account for the purpose of calculating my/our offered prices or otherwise.

1/We confirm having beer”advisedhthat a signed copy of this Schedule can be submitted in lieu of the
entire General Bid Cofiditions)as gbnfirmation in terms of the Returnable Schedule.

SIGNED, at on this day of 2013

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 9 : CERTIFICATE OF ACQUAINTANCE WITH THE TERMS AND CONDITIONS OF
CONTRACT FOR THE SUPPLY OF GOODS TO TRANSNEYT

[appended hereto as Appendix (ii)]

NAME OF ENTITY:

I/We
do

hereby certify that I/we acquainted myselffourselves with all the documentation comprising the Terms

and Conditions of Contract as received on [insert date/fiom) Trapsnet SOC Ltd for

the carrying out of the proposed supply for which I/we submitted my/our Propesal

I/We furthermore agree that Transnet SOC Ltd shall recognise nho claim from me/us for relief based on an
allegation that I/we overlooked any Terms and Conditionse«af Contract or failed to take it into account for

the purpose of calculating my/our offered prices or oth€rwise.
I/We confirm having been advised that a signed copy of'this Schedule can be submitted in lieu of the

entire Terms and Conditions of Contract as'confirmagioh in terms of the Returnable Schedule.

SIGNED at on this day of 2013

SIGNATUREDOF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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Respondents should also note the obligations as set out in
clause 19 [Terms and Conditions of Contract]

of the General Bid Conditions fAppendix (i) which reads as follows:

9.1 The Supplier shall adhere to the Terms and Conditions of Contract issued with the Bid
Documents, fogether with any schedule of "Special Conditions” or otherwise which form
part of the Bid Documents.

19.2  Should the Respondent find any conditions unacceptable, It should indicate which
conditions are unacceptable and offer alfernatives by written submission oy its company
letterhead., Any such submission shall be subject to review by Transnet’s Legal Counsel
who shalf determine whether the proposed alternative(s) are accepialile\or otherwise, as

the case may be.
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 10: RFP DECLARATION FORM

NAME OF ENTITY:

We do hereby certify that:

1. Transnet has supplied and we have received appropriate responses to any/all Guestions [as
applicabte] which were submitted by ourselves for RFP Clarification purposes;

2. we have received all information we deemed necessary for the cofaplétion of this Regquest for
Proposal [RFPT;

3. at no stage have we received additional information relatiig to the subject matter of this RFP
from Transnet sources, other than information formally received from the designated Transnet

contact(s) as nominated in the RFP documents;

4. we are satisfied, insofar as our entity i§ concerned, that the processes and procedures adopted
by Transnet in issuing this RFP afid theWreguirements requested from Bidders in responding to
this RFP have been conducted in a'fair and transparent manner; and

5. furthermore, we declare thata\famity, business andfor sociat relationship exists / does not exist
[delete as applicable) between an owner / member / director / partner / shareholder of our

entity and an employesefor board member of the Transnet Group.

6. If suth a relgfionship exists, Respondent is to complete the following section:

FULL NAME CFQWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOLDER: ADDRESS:

Indicate nature of relationship with Transnet:

[Frailure to furnish complete and accurate information in this regard will lead to the disqualification of a
response and may preclude a Respondent from doing future business with Transnet]

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No CPT-141 4442-001/2013

Page 43 of 64

7. We dedlare, to the extent that we are aware or become aware of any relationship between

ourselves and Transnet [other than any existing and appropriate business relationship with

Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we

shall notify Transnet immediately in writing of such circumstances.

8. We accept that any dispute pertaining to this Bid will be resolved through the Ombudsman

process and will be subject to the Terms of Reference of the Ombudsman. The Ombudsman

process must first be exhausted before judicial review of a decision is sought. [Refer “Important

Notice to Respondents” overleaf].

9. We further accept that Transnet reserves the right to reverse an award of business or decision

based on the recommendations of the Ombudsman without having to follow\a"formal court

process to have such award or decision set aside,

SIGNED at on this day of 2013
For and on behalf of AS WIINESS:

duly authorised hereto

Name: Name:

Position: Position:

Sighature: Signature:

Date:

Place;

Respondent's Signature
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint
in respect of RFPs exceeding R5,000,000.00 [five million S.A. Rand] in value. Should a
Respondent have any material concern regarding an RFP process which meets this value
threshold, a complaint may be lodged with Transnet's Procurement Ombudsman for

further investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms of
Reference for the Transnet Procurement Ombudsman, details of which are available for

review at Transnet's website www.transnet.net,

An official complaint form may be downloaded from this website and submitted, together
with any supporting documentation, within the prescribed period, to

procurement.ombud@transnet.net

For transactions below the R5,000,000.00 [five million S.A. Rand]*threshold, a complaint

may be lodged with the Chief Procurement Officer of the relevant Transnet Operating

Division.
All Respondents should note that a complaintfiust be'made in good faith. If a complaint is

made in bad faith, Transnet reserves the right tofplace such a Bidder on its List of Excluded
Bidders.
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 11: BREACH OF LAW FORM

NAME OF ENTITY:

I/We

do hereby certify that J/we have/have not been found guilty during the preceding 5 [fiwe] years of a
serious breach of law, including but not limited to a breach of the Competition Act, 89 of 1998, by a court
of law, tribunal or other administrative body. The type of breach that the Respondent is required to
disclose excludes relatively minor offences or misdemeanours, e.g. traffic offegces.

Where found guilty of such a serious breach, please disclose:

NATURE OF BREACH:

DATE QF BREACH:

Furthermore, I/we acknowledgegsthat Transnet SOC Lid reserves the right to exclude any Respondent
from the bidding,process, sheuld that person or entity have been found guilty of a serious breach of law,

tribunal or régulatoryabligation.

SIGNED at on this day of 2013

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Sigrature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 12: RFP CLARIFICATION REQUEST FORM

RFP No: 141 4442-001/2013
RFP deadline for questions / RFP Clarifications: Before 12:00 on 03 June 2013

TO: Transnet SOC Ltd

ATTENTION: Coenraad Koegelenberg

EMAIL Coenraad.Koegelberg@transnet.net
DATE:

FROM:

RFP Clarification No: CPT- 141 4442-001/2013

REQUEST FOR(RFPCLARIFICATION

Respondent’s Signature Date & Company Stamp
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 13: SUPPLIER CODE OF CONDUCT

Transnet aims to achieve the best value for money when buying or selling goods and obtaining services.
This however must be done in an open and fair manner that supports and drives a competitive economy.
Underpinning our process are several acts and policies that any supplier dealing with Transnet must

understand and support. These are:
+  The Transnet Supply Chain Policy
. Section 217 of the Constitution - the five pillars of Public PSCM [Procurement and, Sbipply Chain
Management]: fairness, equity, transparency, competitiveness and cost effectiveness;
. The Public Finance Management Act [PFMA];
. The Preferential Procurement Policy Framework Act [PPPFA];
. The Broad-Based Black Economic Empowerment Act [B-BBEE]; and
. The Prevention and Combating of Corrupt Activities Act!

This Code of Conduct has been included in this RFP tefformally @pprise prospective Transnet Suppliers of
Transnet's expectations regarding the behaviour ghdgenduct of its Suppliers.

Prohibition of bribes, kickbacks, unlawful payments, and other corrupt practices

Transnet is in the process of trahsforming itself into a self-sustaining State Owned Company [SOC],
actively competing in the logistigs industry. Our aim is to become a world class, profitable, logistics
organisation. As suchgouhdfansformation is focused on adopting a performance culture and to adopt

behaviours that will epable thistransformation,

a) ransnet will not participate in corrupt practices and therefore expects its Suppliers to act in a
Similar manner.
¢  Transnet and its employees will follow the laws of this country and keep accurate

business records that reflect actual transactions and payments to our Suppliers.

. Employees must not accept or request money or anything of value, directly or indirectly,
to:
- illegally influence their judgement or conduct or to ensure the desired outcome of
a sourcing activity;
- win or retain business or to influence any act or decision of any decision
stakeholders involved in sourcing decisions; or
- gain an improper advantage.
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«  There may be an occasion when a Supplier is confronted with fraudulent or corrupt
behaviour by a Transnet empioyee. We expect our Suppliers to use our “Tip-offs
Anonymous” Hot tine to report these acts [0800 003 056].

b))  Transnet is firmly committed to the ideas of free and competitive enterprise.

. Suppliers are expected to comply with all applicable laws and regulations regarding fair
competition and antitrust.

«  Transnet does not engage with non-value adding agents or representatives solely for the

purpose of increasing B-BBEE spend [fronting].

c) Transnels relationship with Suppliers reguires us fo clearly define reguirements, exchange

information and share mutual benefits.

+  Generally, Suppliers have their own business standards and regulatigns.|\Although
Transnet cannot control the actions of our Suppliers, we will notolerate any illegal
activities. These include, but are not limited to:

- misrepresentation of their product [e.g. origimyofymaRufacture, specifications,
intellectual property rights];

- collusion;

- failure to disclose accurate infopmation feguired during the sourcing activity [e.g.
ownership, financial situation, B-BBEE status];

- corrupt activities listed above; and

- harassment, intimidation orotier aggressive actions towards Transnet employees,

. Suppliers must be evaluated afid approved before any materials, components, products
or services argypurehased from them. Rigorous due diligence is conducted and the
Supplier isfexpectethto participate in an honest and straight forward manner.

«  Supgliersmust sécord and report facts accurately, honestly and objectively. Financial
records must be accurate in all material respects. :

Confiicts of intefest
Atgonflict 'of interest arises when personal interests or activities influence {or appear to influence] the
abilityhto act in the best interests of Transnet. Examples include, but are not limited to;

. Transnet employees awarding business to entities in which their family members or

business associates have an interest

«  Transnet employees having a financial interest in a bidding entity

Bidding entities are required to disclose any interest/s which exist between themselves and any employee

and/or Transnet Board member.
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 14: B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

1. INTRODUCTION

1.1 A ftotal of 10 preference points shall be awarded for B-BBEE Status Level of Contribution.

1.2 Failure on the part of a Bidder to fill in and/or to sign this form and submit a B=BBEE Verification
Certificate from a Verification Agency accredited by the South African Ac@reditation System
[SANAS] or a Registered Auditor approved by the Independent Reégulatory Board of Auditors
[IRBA] or an Accounting Officer as contemplated in the Close Cerperation”Act [CCA] together
with the bid will be interpreted to mean that preference points for B-BBEE Status Level of
Contribution are not claimed.

1.3 Transnet reserves the right to require of a Biddereither before a Bid is adjudicated or at any time
subsequently, to substantiate any claim in_regard’ to preferences, in any manner required by

Transnet,

2. GENERAL DEFINITIONS

2.1 ™all applicable taxes” include value-added tax, pay as you earn, income tax, unemployment
insurance fund contributions ‘and skills development levies;

2.2 “B-BBEE” meéans Broadsbased black economic empowerment as defined in section 1 of the
Broad-Based Black Ecenomic Empowerment Act;

2.3 “B-BBEFEsstatus of contributor” means the B-BBEE status received by a measured entity based
on its overdll performance using the relevant scorecard contained in the Codes of Good Practice
on, Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based Black
Economic Empowerment Act;

2.4  “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6 “comparative price” means the price after the factors of a non-firm price and all unconditional
discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capitai, efforts, skills and knowledge in an activity for the execution of a
contract;

2.8 “contract” means the agreement that resuits from the acceptance of a bid by Transnet;
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2.9 “EME" means any enterprise with an annual total revenue of RS {five] million or less;

2.10 “firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abalition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the faw or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplies, or the rendering costs
of any service, for the execution of the contract;

2.11 “functionality” means the measurement according to predetermined norms, as set out in the
bid documents, of a service or commodity that is designed to be practical and useful, working or
operating, taking into account, among other factors, the quality, reliability, viability and durability
of a service and the technical capacity and ability of a bidder;

2.12  “non-firm prices” means all prices other than “firm" prices;

2.13 “person” includes reference to a juristic person;

2.14 “rand value” means the total estimated value of a contract in South Africafeurrency, calculated
at the time of bid invitations, and includes ali applicable taxes and excige duties;

2.15 “subcontract” means the primary contractor’s assigning or leasingwer\making out work to, or
employing another person to support such primary contractol in the ekecution of part of a project
in terms of the contract;

2.16 “total revenue” bears the same meaning assignetnto this expression in the Codes of Good
Practice on Black Economic Empowerment, issied in terms of section 9(1) of the Broad-Based
Black Empowerment Act and promulgated in theGavernment Gazette on 9 February 2007;

2.17  “trust” means the arrangement through®which the property of one person is made over or
bequeathed to a trustee to adfainistersueh property for the benefit of another person; and

2.18 “trustee” means any persannincluding the founder of a trust, to whom property is bequeathed in
order for such propérty o beadministered for the benefit of another person.

3. ADJUDICATION USINGA POINT SYSTEM

3.1  The 8idder cbtaining the highest number of total points for the evaluation criteria as enumerated
it Section 266f the RFP will be awarded the contract, unless objective criteria justifies the award to
anbthéPbidder.

3.2 Preference points shall be calculated after prices have been brought to a comparative basis taking
into account all factors of non-firm prices and all unconditional discounts.

3.3  Points scored will be rounded off to 2 [two] decimal places.

3.4 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

3.5  However, when functionality is part of the evaluation process and two or more Bids have scored
equal points inciuding equal preference points for B-BBEE, the successful Bid will be the one
scoring the highest score for functionality.

3.6  Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots,
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4, POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4.1 In terms of Regulation 5(2) and 6(2) of the Preferential Procurement Regulations, 2011,
preference points shall be awarded to a Bidder for attaining the B-BBEE status level of

contribution in accordance with the table below:

B-BBEE Status Leve! of Contributor Number of Points
[Maximum 107
1 10
2 9
3 8
4 5
5 4
6 3
7 2
8 i
Non-compliant contributor 0

Note: Refer to Section 1 of the RFP document for further infarmation in terms of B-BBEE ratings.

4.2  Bidders who qualify as EMEs in terms of the B*BBEE Act must submit a certificate issued by an
Accounting Officer as contemplated in thes/CCA oOrfa Verification Agency accredited by SANAS or a
Registered Auditor. Registered auditefs do not heed to meet the prerequisite for IRBA's approval
for the purpose of conducting verifi¢ation and issuing EME’s with B-BBEE Status Leve! Certificates.

4,3 Bidders other than EMEs_must submit their original and valid B-BBEE status level verification
certificate or a certified, copy thereof, substantiating their B-BBEE rating issued by a Registered
Auditor approved Y IRBA oR@ Verification Agency accredited by SANAS.

4.4 A trust, consertitm 0% jeiit venture will gualify for points for its B-BBEE status level as a legal
entity, pravided thabithe entity submits its B-BBEE status level certificate.

4,5 A trlist, consortium or joint venture will qualify for points for their B-BBEE status level as an
unincorperdted entity, provided that the entity submits their consolidated B-BBEE scorecard as if
they were a group structure and that such a consolidated B-BBEE scorecard is prepared for every
separate bid.

4.6  Tertiary institutions and public entities will be required to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.

47 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that does not qualify for at least the same number of points
that such a Bidder qualifies for, unfess the intended subcontractor is an EME that has the
capability and ability to execute the subcontract.

4.8 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value of the contract to any other enterprise that does not have an equai or higher B-BBEE status
level than the person concerned, unless the contract is subcontracted to an EME that has the
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capability and ability to execute the subcontract.

5. B-BBEE STATUS AND SUBCONTRACTING

5.1 Bidders who claim points in respect of B-BBEE Status Level of Contribution must

complete the following:

B-BBEE Status Level of Contributor = [maximum of 10 points]

Note: Points claimed in respect of this paragraph 5.1 must be in accordance with the table
reflected in paragraph 4.1 above and must be substantiated by means of a B-BBEE certificate
issued by a Verification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
an Accounting Officer as contemplated in the Close Corporation Act.

5.2  Subcontracting:

Wl any portion of the contract be subcontracted? YES/NO [delete WwhicCheigynot applicable]

If YES, indicate:
(i}  What percentage of the contract willdfe subcomtracted? @ s %
(i} The name of the sUbCONtraCtor M. .. e s
(iify The B-BBEE status level of ghesubcontractor
{iv) Is the subcontractor an EME? YES/NO

5.3  Declaration with regardyto Comgpany/Firm

(i} Nameof CoOmPaNY/Firm ... ..o s e

(i) VAT registration nUMDber ...

(i)  Company registration BUMDEr..... ..o e e e

(iv) Type of Company / Firm
aPartnership/Joint Venture/Consortium
oOne person business/sole propriety
oClose Corporations
oCompany {Pty) Ltd
{TICK APPLICABLE BOX]

{v) Describe Principal Business Activities
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(vi} Company Classification
oManufacturer
oSupplier
oProfessional Service Provider
nOther Service Providers, e.g Transporter, etc
[TICK APPLICABLE BOX]

{vii) Total number of years the company/firm has been i BUSINESS.........cociii e

\%

S
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BID DPECLARATION

I/we, the undersigned, who warrants that he/she is duly autherised to do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and I /

we acknowledge that:

{i) The information furnished is true and correct.

(i) In the event of a contract being awarded as a result of points claimed as shown in
paragraph 6 above, the contractor may be required to furnish documentary proof to the
satisfaction of Transnet that the claims are correct.

(i} If the B-BBEE status level of contribution has been claimed or obtained on a fraudulent
basis or any of the conditions of contract have not been fulfilled, Transnet Miay, in
addition to any other remedy it may have:

(a) disqualify the person from the bidding process;

(b) recover costs, losses or damages it has incurred or suffered ag, aWesult of that
person’s conduct;

{c) cancel the contract and claim any damages which if\has sUffered as a result of
having to make less favourable arrangements due to suchi*Canceltation;

(d} restrict the Bidder or contractor, its sharelaldersiand directors, and/or associated
entities, or only the shareholders andhdiréctors who acted in a fraudulent manner,
from obtaining business from Transnet for a period not exceeding 10 years, after
the aud’i alteram parfern [hear the other side] rule has been applied; and/or

{e) forward the matter for\eriminalprdsecution.

WITNESSES:

SIGNATURE OF BIDDER

DATE:
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 15: CERTIFICATE OF ACQUAINTANCE WITH SPECIFICATIONS

I/We
do

hereby certify that I/we acquainted myselffourselves with all the documentation comprising the

Specifications for the carrying out of the proposed supply for which I/we submitted myfour®roposal.

I/We furthermore agree that Transnet SOC Ltd shall recegnise no claim from me/usafor relief based on an
allegation that I/we overlooked any provisions of the Specifications or failed to fake it intolaccount for the

purpose of calculating my/our offered prices or otherwise.

1/We confirm having been advised that a signed copy of this Scheédule can“be submitted in lieu of the

Specifications as confirmation in terms of the Returnable Sche@lule.

SIGNED at on this day of 2013

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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RFP FOR THE SUPPLY AND DELIVERY OF HARDWOOD SLEEPERS
FOR A PERIOD OF 12 MONTHS

Section 16: NON DISCLOSURE AGREEMENT

Entered into by and between

TRANSNET SOC LTD
Registration Number 1990/000900/30

and

Registration Number

RFP Number: CPT-141 442-001/2013
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THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1996/000900/301
whose registered office is at 49" Floor, Carlton Centre, 150 Commissioner Street, Johannesburg 2001,

and

[the Company] [Registration No ] whose

registered office is at

WHEREAS

Transnet and the Company wish to exchange Information [as defined below] and it is @nvisaged that each party
may from time to time receive Information relating to the other in respect théreof.\In “Gofisideration of each
party making available to the other such Information, the parties jointly agrfee that\any dealings between them
shall be subject to the terms and conditions of this Agreement whichithemselves will be subject to the

parameters of the Bid Document.
IT 1S HEREBY AGREED

1. INTERPRETATION
In this Agreement:
1.1 Agents mean directors, officers, \employees, agents, professional advisers, contractors or sub-

contractors, or any Gradp member;

1.2 Bid or Bid Document meané Transnet's Request for Information [RFI] Request for Proposal [RFP]
or Request fer Quotatias[RFQ], as the case may be;

1.3 Confidential Information means any information or other data relating to one party [the
Disclosing\Party] and/or the business carried on or proposed or intended to be carried on by that
partyqand which is made available for the purposes of the Bid to the other party [the Receiving
Party] or its Agents by the Disclosing Party or its Agents or recorded in agreed minutes following
oral disclosure and any other information otherwise made available by the Disclosing Party or its
Agents o the Receiving Party or its Agents, whether before, on or after the date of this Agreement,
and whether in writing or otherwise, including any information, analysis or specifications derived
from, containing or reflecting such information but excluding information which:

1.3.1 is publicly avaitable at the time of its disclosure or becomes publicly available [other than as a

result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or

1.3.2 was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by

its written records or other reascnable evidence] free of any restriction as to its use or

disclosure prior to its being so disclosed; or

[ P S B T
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1.3.3

14

1.5

2.
2.1

2.2

2.3
2.31

2.3.2

2.4

2.5

2.6

following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Party in relation to such information;

Group means any subsidiary, any holding company and any subsidiary of any holding company of

either party; and

Information means all information in whatever form including, without limitation, any information

refating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets and
business affairs whether in writing, conveyed orally or by machine-readable medium.

CONFIDENTIAL INFORMATION

All Confidential Information given by one party to this Agreement [the Disclosing Party] to the
other party [the Receiving Party] will be treated by the Receiving Party as secret and confidential
and will not, without the Disclosing Party’s written consent, directly or ipdirectly Gammunicate or
disclose [whether in writing or orally or in any other manner} ConfidentiahInferpfation to any other
person other than in accordance with the terms of this Agreement?

The Receiving Party will only use the Confidential Information fer thelsole purpose of technical and
commercial discussions between the parties in relatiog, to the Bid or for the subsequent performance

of any contract between the parties in relation todhe Bid,
Notwithstanding clause 2.1 above, the Receiving Rarty may disclose Confidential Information:

to those of its Agents who strictly need t6 know the Confidentiat Information for the sole
purpose set out in clause 2.2 abgve, provided that the Receiving Party shall ensure that such
Agents are made awar@ypriar to the disclosure of any part of the Confidential Information that
the same is confidential\and“that they owe a duty of confidence to the BDisclosing Party. The
Receiving Party§shall at all times remain liable for any actions of such Agents that would

constitutea breacerf this Agreement; or

tosthe extent required by law or the rules of any applicable regulatory authority, subject to

clalse 24 below.

Tn tHe "&vent that the Receiving Party is required to disclose any Confidential Information in
dccordance with clause 2.3.2 above, it shall promptly notify the Disclosing Party and cooperate with
the Disclosing Party regarding the form, nature, content and purpose of such disclosure or any action
which the Disclosing Party may reasonably take to challenge the validity of such requirement.

In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default andfor to prevent
further unauthorised copying, disclosure or use.

All Confidential Information shall remain the property of the Disclosing Party and its disclosure shail

not confer on the Receiving Party any rights, including intellectual property rights over the

Confidential Information whatsoever, beyond those contained in this Agreement.
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3.
31

3.2

33

3.341
3.3.2

34

4,
4.1

4.2

RECORDS AND RETURN OF INFORMATION

The Receiving Party agrees to ensure proper and secure storage of all Information and any copies
thereof.

The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request,
of the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.
The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
return all written Confidential Information [including all copies]; and

expunge or destroy any Confidential Information from any computer, word processor or other
device whatsoever into which it was copied, read or programmed by the Company or on its
behalf.

The Company shall on request supply a certificate signed by a director as to its full compliance with

the requirements of clause 3.3.2 above.

ANNOUNCEMENTS

Neither party will make or permit to be made any announcement ok disclosure of its prospective

interest in the Bid without the prior written consent of thelother party’

Neither party shall make use of the other party§™hamelor any information acquired through its
dealings with the other party for publicity or magketing purposes without the prior written consent of
the other party.

DURATION
The cbligations of each party andhits 'Agents under this Agreement shall survive the termination of any

discussions or negotiationsgbetween, the parties regarding the Bid and continue thereafter for a period of

5 [five] years.

PRINCIPAL
Each party ‘Qoiffirms that it is acting as principal and not as nominee, agent or broker for any other
persomand thatiit will be responsible for any costs incurred by it or its advisers in considering or pursuing

the Bid and in complying with the terms of this Agreement.

ADEQUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing
any other remedies available to it, either at law or in equity, for any such threatened or actual breach of

this Agreement, including specific performance, recovery of damages or otherwise.

PRIVACY AND DATA PROTECTION
The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms
Section 14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall
observe the provisions of such Act [as applicable] or any amendments and re-enactments thereof

and any regufations made pursuant thereto,
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8.2

9.2

9.3

9.4

9.5

9.6

The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against

accidental {oss or destruction of, or damage to such data held or processed by them.

GENERAL

Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the
prior written consent of the other, save that Transnet may assign this Agreement at any time to any
member of the Transnet Group.

No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preciude any further exercise or the exercise of
any right, power or privilege under this Agreement or otherwise.

The provisions of this Agreement shall be severable in the event that any of its provisions are held by
a court of competent jurisdiction or other applicable authority {o be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to the fullest eitent permitted
by law.

This Agreement may only be modified by a written agreement duly Signed by persons authorised on
behalf of each party.

Nothing in this Agreement shall constitute the creation of a partnership, joint venture or agency
between the parties.
This Agreement will be governed by and ¢onstriedSin accordance with South African law and the

parties irrevocably submit to the exclusive jurisdiction of the South African courts.

060000000




Transnet Request for Proposal No CPT-141 4442-001/2013 Page 61 of 64

ANNEXURE A Technical Compliance Questionnaire

The Technical criteria and maximum score in respect of each of the criteria are as follows:

Technical criteria Sub-criteria
Maximum number of points
Confirmation of wood type and quality 50
Submission of treatment process (creosote) 20
Delivery Method and Lead Time 30
Maximum possible score for Technical 100

Quality shall be scored in accordance with the following Annexufes:

s Confirmation of wood type and quality
« Submission of treatment process (creosote)

o Delivery Method and Lead Time

The minimum number of evaluation points\fonTechnical criteria is 60

Each evaiuation criteria will be asg€ssedin tefms of five indicators — Failed outright / unacceptable
(<5%), Poor (5% < 10%)nAveragey’ Equal (10%), Above average (>10% < 15%) and
Cutstanding (> 10%). Scdtesgill beallocated to unacceptable, poor, average, above average and
outstanding, respectiVely) Thegbcores of each of the evaluators will be averaged, weighted and

then totalled to gbtain the final score for Technical.
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Technical Submission/Questionnaire

1. Confirmation of wood Type and Quality

Tenderers to submit the type of Hardwood they will supply as well as the Quality of the Hardwood

Sleeper.

Type of Hardwood Sleeper Quality of Hardwood Sleeper
Signed Date
Name Position

Tenderer
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2. Submission of Treatment Process

Due consideration must be given to the deliverables required to supply and deliver the Hardwood
Sleepers as per the specification stated in the scope and should include compliance with Transnet

Freight Rail Specification but not be limited io:
1. Treatment process used

2. Treatment time frame.

Attached submissions to this schedule:

Signed Date
Name Fosition
Tenderer
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3. Delivery Method and Lead Time

Note to tenderers:
Tenderers are required to demonstrate how long it takes to supply and deliver similar goods and to this
end shall supply a lead time in respect of the quantities required. The following must be provided by the

Tenderer:

1) Maximum guantity of work concurrently performed by the Tenderer in the recent past in order to
illustrate his potential to full fill the requirements of this tender.
2) Current and future work on his order book, showing quantity.

3) Delivery Method to be used when delivering to Graafreinnette.

Delivery Method and Lead Time

Quantities Manufacturer Lead Time | Delivery lL.ead Time Delivery Method
Signed Date
Name Position

Tenderer
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Transnet General Bid Conditions ~ Goods

[April 2013]

1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8

1.9
1.10

1.11

Bid or Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
Goods shall mean the goods required by Transnet as specified in its Bid Document;

Respondent(s) shall mean a respondent/bidder to a Transnet Bid;

RFP shall mean Request for Proposal;

RFQ shall mean Request for Quotation;

RFX shall mean RFP and/or RFQ, as the case may be;

Supplier shall mean the successful Respondent;

Tax Invoice shall mean the document as required by Section 20 of the ValuesAdded Tax Act, 89 of

1991, as may be amended from time to time;
Transnet shall mean Transnet SOC Ltd, a State Owned Company; and

VAT shall mean Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as
may be amended from time to time,

Day shaill mean any day other than a Saturday, Sunday cfpublic holiday

2 GENERAL

All Bid Documents and subsequent confracts @nd ordecsghall be subject to the following general conditions

as laid down by Transnet and are to be strictlyadhered to by any Respondent to this RFX.

3 SUBMITTING OF BID DOCUMENTS

31

3.2

3.3

A Bid, which shall hereipafter include reference to an RFP or RFQ, shall be submitted to Transnet no
later than the clgsingydaté and time specified in accordance with the directions issued in the Bid

Documents. Late,Bids will not be considered.

Bidssshall\be delivered in a sealed envelope in accordance with the instructions indicated in the Bid
Bocumenis,with the Bid number and subject marked on the front of the envelope.

Fhe Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1

4.2

4.3

Where special forms and/or formats are issued by Transnet for the submission of Bids, Respondents
are required to submit their Bids by completion of the appropriate sections on such official forms
and/for formats and not in other forms and/or formats or documents bearing their own terms and
conditions of contract. Non-compliance with this condition may result in the rejection of a Bid.

Respondents must note that the original Bid forms and/or formats must be completed for submission
and not a reprocessed copy or other format thereof,

Only if insufficient space has been allocated to a particular response may a Respondent submit
additional information under separate cover using the Company’s letterhead. This must be duly cross-

referenced in the RFX.

Page 3 of 12
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5

10

11

12

BID FEES

5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of
preparing and issuing the Bid Document.

5.2  Where necessary, only Respondents that have paid the Bid fee and provided proof of payment when

submitting their proposal will be considered.

VALIDITY PERIOD

6.1  The Respondents must hold their Bid valid for acceptance by Transnet at any time within the
requested validity period after the closing date of the bid.

6.2  Respondents may be requested to extend their validity period for a specified additional peried. In
such instances, Respondents will not be allowed to change any aspect of their Bid, unless they are
able to demonstrate that the proposed change/s is as a direct and unavoidablel consequence of

Transnet’s extension of the validity period.

SITE VISITS / BRIEFING SESSIONS

Respendents may be requested to attend a site visit or briefing session ghere, itlis necessary to view the site
in order to prepare their Bids, or where Transnet deems it necessary to provide Respondents with further
information to allow them to complete their Bids properly. Where such visits or sessions are indicated as
compulsory in the RFX Document, Respondents are obliggd tolattend these meetings as failure to do so will

resuit in their disqualification.

CLARIFICATION BEFORE THE CLOSING DATE

Should clarification be required on any aspect of the Bid before the closing date, the Respondent must direct
such queries to the contact personylistedin the RFX Document in the stipulated manner.

COMMUNICATION AFTER THE CLOSING DATE

After the closing date of a\Bid (ise. during the evaluation period) the Respondent may only communicate with

the Chairperson(Or the Segretary of the relevant Acquisition Council.,

UNAUFHORISED,COMMUNICATION ABOUT BIDS

After Bids are submitted, Respondents may at any time communicate with the Secretary on any matter
relating {0 its Bid but, in the absence of written authority from the Secretary, no communication on a
question affecting the subject of a Bid shall take place between Respondents or other potential suppliers or
any member of the Acquisition Council or official of Transnet during the period between the closing date for
the receipt of the Bid and the date of the notification of the successful Respondent(s). A Bid, in respect of
which any such unauthorised communication has occurred, may be disqualified.

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to
submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

12.1 If the Respondent, after it has been notified of the acceptance of its Bid fails to:
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12.2

d)

enter into a formal contract when called upon to do so within such period as Transnet may
specify; or

accept an order in terms of the Bid;

when called upon to do so, furnish satisfactory security for the fulfilment of the contract; or

comply with any condition imposed by Transnet.

Transnet may, in any such case, without prejudice to any other legal remedy which it may have,

proceed to accept any other Bid or, if it is necessary to do so, caif for Bids afresh, and may recover

from the defaulting Respondent any additional expense incurred by it in calling for new offers or in

accepting a higher offer.

If any Respondent, who has submitted a Bid and/or concluded a contract with Transnet [hereinafter

referred to as the Suppflier], or in the capacity of agent or subcontractor who has heen associated

with such Bid or contract:

a)
b)

<)

d)

e)

a)

h)

)

has withdrawn such Bid after the advertised date and hour for the regeipt of Bids; or

has, after having been notified of the acceptance of its Bid, failed or‘sefised to sign a contract
when called upon to do so in terms of any condition forming Partef the Bid Documents; or

has carried out any contract resulting from such, Bid i, an Unsatisfactory manner or has

breached any condition of such contract; or

has offered, promised or given a bribe in“telation to%the obtaining or the execution of such

contract; or

has acted in a fraudulent or impropes, manner or in bad faith towards Transnet or any
government department op towards any public body, company or person; or

has made any misleadingeer incorrect statement either:

(N in the @ffidavitNgr certificate referred to in clause 18 [Notice to Unsuccessful

Respandents]; o
(i) ,&in aly othér document submitted as part of its bid submission

and§ unable to prove to the satisfaction of Transnet that:

. it made the statement in good faith, honestly believing it to be correct; and
. before making such statement, it took all reasonable steps to satisfy itself of its
correctness.

caused Transnet damage, or to incur costs in order to meet the Supplier's requirements which
could not be recovered from the Supplier;

has litigated against Transnet in bad faith;

has been found guilty by a court of law, tribunal or cother administrative body of a serious
breach of any iaw, during the preceding 5 [five] years;

has been included as a company or person prohibited from doing business with the public
sector on National Treasury's database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company

[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.
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13

14

15

16

12.3  Any person or enterprise or company against whom a decision to blacklist has been taken, may make
representations to the person with delegated authority within Transnet SOC Ltd Group, whose
decision shall be final.

12.4 Any disqualification [Blacklisting] imposed upon any person or enterprise or company, may also
apply to any other enterprise under the same or different names of disqualified persons or enterprise
or company [or associates thereof] and may also be applied to any agent or employee of the person
or enterprise or company concerned.

CURRENCY

All monetary amounts referred to in a Bid response must be in Rand, the currency of the Republic of South
Africa [ZAR], save to the extent specifically permitted in the RFP.

PRICES SUBJECT TO CONFIRMATION
14.1 Prices which are quoted subject to confirmation will not be considered,

14.2  Firm prices quoted for the duration of any resulting order and/or contyact will régeive precedence over
prices which are subject to fluctuation if this is in Transnet’s best nterests,

ALTERATIONS MADE BY THE RESPONDENT TO BID PRICES

All alterations made by the Respondent to its Bid price(s)gsfiar tothe submission of its Bid Documents must
be done by deleting the incorrect figures and words whereyéquired and by inserting the correct figures and
words against the items concerned. All such alterations miust’ be initialled by the person who signs the Bid
Documents. Failure to observe this requirément may result in the particular item(s) concerned being

excluded in the matter of the award of the businesss

EXCHANGE AND REMITTANCE

16.1 The Respondent shiguldWiote that where the whole or a portion of the contract or order value is to be
remitted oversea$, Trapsnet shall, if requested to do so by the Supplier, effect payment overseas
directly 46 the foreign principal or manufacturer of such percentage of the contract or order value as

maybie stipulated by the Respondent in its Bid Documents.

16.2”7ThisFranshiet’s preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
fofeign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itseif
against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and
also furnish full details of the principals or manufacturer to whom payment is to be made.

16.4 The South African Reserve Bank's approval is required before any foreign currency payments can be
made to or on behaif of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase
in price arises after the date on which the Goods were to be delivered, as set out in the order andfor

contract, or any subsequent agreement between the parties.

16.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].
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17

18

19

20

21

ACCEPTANCE OF BID

17.1  Transnet does not hind itself to accept the lowest priced or any Bid.

17.2  Transnet reserves the right to accept any Bid in whole or in part.

17.3  Upon the acceptance of a Bid by Transnet, the parties shall be bound by these General Bid Conditions
and any contractual terms and/or any schedule of “Special Conditions” or otherwise which form part
of the Bid Documents.

17.4 Where the Respondent has been informed by Transnet of the acceptance of its Bid, the
acknowledgement of receipt transmitted shall be regarded as proof of delivery to the Respondent.

NOTICE TO UNSUCCESSFUL RESPONDENTS

Unsuccessful Respondents shall be advised in writing that their Bids have not been®agcepted as soon as
possible after the closing date of the Bid. On award of business to the successful Réspondent alt unsuccessful
Respondents must be informed of the name of the successful Respondent arthof the reaSon as to why their

Bids had been unsuccessful.

TERMS AND CONDITIONS OF CONTRACT

19.1 The Supplier shall adhere to the Terms and Conditions of ‘Contract issued with the Bid Documents,
together with any schedule of “Special Cof@itions” or otherwise which form part of the Bid
Documents.

19.2 Should the Respondent find any conditions pnacceptable, it should indicate which conditions are
unacceptable and offer amendments/ alternatives by written submission on a company letterhead.
Any such submission shallzbe \subjéct to review by Transnet’s Legal Counsel who shall determine
whether the proposediamefdments /alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1  The contgact’documents will comprise these General Bid Conditions, the Terms and Conditions of
Ceftract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2C, The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of acceptance /
intent, subject to all additional amendments and/or special conditions thereto as agreed to by the
parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Acceptance/Intent, shall

constitute a binding contract until the final contract is signed.

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shail govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandi shall be a place in the Republic of South Afiica to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
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22

23

24

therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is
empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in alt matters relating to the contract.

IDENTIFICATION

If the Respondent is a company, the full names of the directors shall be stated in the Bid. If the Respondent
is a close corporation, the full names of the members shall be stated in the Bid. If the Respondent is a
partnership or an individual trading under a trade name, the full names of the partners or of such individual,

as the case may be, shall be furnished.

RESPONDENT'S SAMPLES

23.1 I samples are required from Respondents, such samples shali be suitably marked with the
Respondent's name and address, the Bid number and the Bid item number and must be despatched
in time to reach the addressee as stipulated in the Bid Documents on or before the closing date of the
Bid. Failure to submit samples by the due date may result in the rejection’af aBid.

23.2 Transnet reserves the right to retain samples furnished by Respondents¥in compliance with Bid
conditions.

23.3  Payment will not be made for a successful Respondent’s Samples that may be retained by Transnet
for the purpose of checking the quality and workmanship, of Goods delivered in execution of a
contract.

23.4 If Transnet does not wish to retain unsu€cessful Réspondents’ samples and the Respondents require
their return, such samples may be collected bythe Respondents at their own risk and cost.

SECURITIES

24.1 The successful Respofiden, wheén called upon to do so, shail provide security to the satisfaction of
Transnet for the@ugfulfilment of a contract or order. Such security shall be in the form of a Deed of
Suretyship_[Deed) of Sdretyship] furnished by an approved bank, building society, insurance or

guarant@e cetporation carrying on business in South Africa.

24.2  THe seturityygfiay be applied in whole or part at the discretion of Transnet to make good any loss or
damage which Transnet may incur in consequence of a breach of the contract or any part thereof.

24.3  Such security, if required, shall be an amount which will be stipulated in the Bid Documents.

244 For the purpose of clause 24.1 above, Transnet will supply a Deed of Suretyship form to the
successful Respondent for completion and no guarantee in any other form will be accepted. A copy
of such form will be supplied to Respondents on request. For this purpose a Deed of Suretyship form
will be provided which shall be completed and returned to Transnet or a designated official by the
successful Respondent within 30 [thirty] days from the date of the letter of acceptance. No payment
will be made until the form, duly completed, is delivered to Transnet. Failure to return the Deed of
Suretyship within the prescribed time shall, save where prior extension has been granted, entitle
Transnet without notice to the Supplier to cancel the contract with immediate effect.

24.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Supplier in
relation to the cenditions of this clause 24 will be for the account of the Supplier.
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25

26

27

28

29

30

PRICE AND DELIVERY BASIS FOR GOODS

25.1 Unless otherwise specified in the Bid Documents, the prices quoted for Goods must be on a Delivered
Duty Paid [ICC Incoterms 2010] price basis in accordance with the terms and at the delivery point or
points specified in Transnet's Bid Documents. Bids for supply on any other basis of delivery are liable
to disqualification. The lead time for delivery stated by the Respondent must be inclusive of all non-
working days or holidays, and of pericds occupied in stocktaking or in effecting repairs to or
overhauling plant, which would ordinarily occur within the delivery period given by the Respondent.

25.2 Respondents must furnish their Bid prices in the Price Schedule of the Bid Documents on the following
basis:

a) Local Supplies - Prices for Goods to be manufactured, produced or assembied in the Republic
of South Africa, or imported supplies held in South Africa, to be guoted on a ®elivered RSA
named destination basis.

b) Imported Supplies - Prices for Goods to be imported from all sources t6°be quoted on a
Delivered Duty Paid [1CC Incoterms 2010] basis, to end destinationNin South Africa, unless

otherwise specified in the Bid Price Schedule.

EXPORT LICENCE

The award of a Bid for Goods to be imported may be subject¥entiie issue of an export licence in the country
of origin or supply. If reguired, the Supplier's manufactures or forwarding agent shalt be required to apply for

such licence.

QUALITY OF MATERJAL
Unless otherwise stipulated, the Goads offered shall be NEW Le. in unused condition, neither second-hand

nor reconditioned.

DELETION OF ITEMS EXCLUDRED/FROM BID

The Respondent must delete dtems for which it has not tendered or for which the price has been included

elsewhere in its Bigl

VALUE-ADDED TAX

T, respect of focal supplies, i.e. Goods to be manufactured, produced or assembled in the Republic of South
Africa, or imported supplies held or already in transit to South Africa, the prices quoted by the Respondent
are to be exclusive of VAT which must be shown separately at the standard rate on the Tax Invoice.

IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT
30.1 Method of Payment
a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment on which Bid price(s) shall be based,
b) However, in addition to the aforegoing the Respondent is invited to submit offers based on
alternative methods of payment and/or financing proposals.
c) The Respondent is required to give full particulars of the terms that will be applicable to its
alternative offer(s) and the financial merits thereof will be evaluated and taken into

consideration when the Bid is adjudicated.
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306.2

d} The Respondent must, therefore, in the first instance, tender strictly in accordance with clause
30.1a) above. Failure to comply with clause 30.1a} above may preclude a Bid from further

consideration.

NOTE: The successful Respondent [the Supplier] shall, where applicable, be required to furnish a

guarantee covering any advance payments.,
Conditional Discount

Respondents offering prices which are subject to a conditional discount applicable for payment within
a specific period are to note that the conditional period will be calculated as from the date of receipt
by Transnet of the Supplier's month-end statement reflecting the relevant Tax Invoice(s) for payment
purposes, provided the conditions of the order or contract have been fulfifled and the Tax Invoice is
correct in all respects as referred to in the contract or order. Incomplete and/or incorregt Tax Invoices
shall be returned and the conditional period will be recalculated from the date of reggipt of the correct

documentation.

31 CONTRACT QUANTITIES AND DELIVERY REQUIREMENTS

31.1

31.2

Contract Quantities

a) It must be clearly understood that although Trapsnet ‘does ot bind iiself to purchase a
definitive quantity under any contract which ay, be entered into pursuant to this Bid, the
successful Respondent nevertheless underfakesito supply against the contract such quantities
as may be ordered against the contfact, “Whigh orders are posted or delivered by hand or

transmitted electronically on or b€forethe expiry date of such contract.

b) It is furthermore a condifion that Transnet will not accept liability for any material/stocks
specially ordered or caffied by the Respondent with a view to meeting the requirements under
any such contrach?

C) The estimatéd plannedyquantities likely to be ordered by Transnet per annum are furnished in
relevant sectiomyof the Bid Documents. For avoidance of doubt the estimated quantities are
estimatestand Transnet reserves the right to order only those quantities sufficient for its
opearatiopal requirements.

Delivery Period

a Period Contracts and Fixed Quantity Requirements
It will be a condition of any resulting contract/order that the delivery period embodied therein
will be governed by the provisions of the Terms and Cenditions of Contract.

b} Progress Reports
The Supplier may be required to submit periodical progress reports with regard to the delivery
of the Goods.

o)} Emergency Demands as and when required

If, due to unforeseen circumstances, supplies of the Goods covered by the Bid are required at
short notice for immediate delivery, the Supplier will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right
to purchase such supplies as may be required to meet the emergency outside the contract if
immediate delivery can be offered from any other source. The Tota/ or Partial Failure fo
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32

33

Perform the Scope of Supply section in the Terms and Conditions of Contract will not be

applicable in these circumstances.

PLANS, DRAWINGS, DIAGRAMS, SPECIFICATIONS AND DOCUMENTS

321

32.2

32.3

324

Copyright
Copyright in plans, drawings, diagrams, specifications and documents compiled by the Supplier for
the purpose of contract work shall be governed by the Intellectual Property Rights section in the

Terms and Conditions of Contract.
Prawings and specifications

In addition to what may he stated in any Bid Document, the Respondent should note that, unless
notified to the contrary by Transnet or a designated official by means of an official amendment to the
Bid Documents, it is required to tender for Goods strictly in accordance with the drawings andfor
specifications supplied by Transnet, notwithstanding that it may be awar@wthat alterations or
amendments to such drawings or specifications are contemplated by Transnet,

Respondent's drawings

Drawings required to be submitted by the Respondent must belfurnishedbefore the closing time and
date of the Bid. The non-receipt of such drawings by the appointeditime may disqualify the Bid.

Foreign specifications

The Respondent quoting for Goods in accordange ‘With foreign specifications, other than British and
American standards, is to submit translated \Copies of such specifications with the Bid. In the event of
any departures or variations between(the forgigh specification(s) quoted in the Bid Documents, full
details regarding such departures, or varatiéns must be furnished by the Respondent in a covering
letter attached to the Bid. NonsCampliance with this condition may result in disquafification.

BIDS BY OR ON BEHALF ORFOREIGN RESPONDENTS

331

33.2

33.3

33.4

Bids submitted by foreign principals may be forwarded directly by the principals or by its South
African gépresentative or agent to the Secretary of the Acquisition Council or to a designated official

of JFansnek aceording to whichever officer is specified in the Bid Documents.

IR case of a representative or agent, written proof must be submitted to the effect that such

representative or agent has been duly authorised to act in that capacity by the principal, Failure to

submit such authorisation by the representative or agent shall disqualify the Bid.

When legally authorised t0 prepare and submit Bids on behalf of their principals not domiciled in the

Republic of South Africa, representatives or agents must compile the Bids in the names of such

principals and sign them on behalf of the latter.

South African representatives or agents of a successful foreign Respondent must when so required

enter into a formal contract in the name of their principals and must sign such contract on behalf of

the latter. In every such case a legal Power of Attorney from their principals must be furnished to

Transnet by the South African representative or agents authorising them to enter into and sign such

contract.

a) Such Power of Attorney must comply with Rufe 63 (Authentication of documents executed
outside the Republic for use within the Republic) of the Uniform Rules of Court: Rules
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34

33.5

33.6

b}

c)

d)

regulating the conduct of the proceedings of the several provincial and local divisions of the
Supreme Court of South Africa.

The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

The Power of Attorney must authorise the South African representative or agent to choose the

domicilium citandy et executandrl.

If payment is to be made in South Africa, the foreign Supplier [i.e. the principal, or its South African
agent or representative], must notify Transnet in writing whether, for payment by efectronic funds
transfer [EFT]:

a)

b)

funds are to be transferred to the credit of the foreign Supplier's account atla bank in South

Africa, in which case the name and branch of such bank shall be furmished; or

funds are to be transferred to the credit of its South Africamsagent OFPepresentative, in which

case the name and branch of such bank shall be furnished.

The attention of the Respondent is directed to clause 24 above [Securities] regarding the provision of
security for the fulfilment of contracts and orders_afid\the manner and form in which stich security is

to be furnished.

CONFLICT WITH ISSUED RFX DOCUMENT

Should a conflict arise between these General BideConditions and the issued RFX document, the conditions

stated in the RFX document shall prevaih

000000000

Page 12 of 12



Appendix (ii)

TERMS AND CONDITIONS OF CONTRACT
FOR THE SUPPLY OF GOODS TO TRANSNET

[April 2013] *

TRANSNETD




Transnet's Terms and Conditions of Contract — Goods
[April 2013]

R e e o R - T ¥ o B L e L S R e

BB N N NN RN RN N R = b B b b B ped et
G NN bW N = OWw s ! AW N RS

TABLE OF CONTENTS
F I T L O U ROV ON 3
DEFINTTIONS. . i i et st Te e r e et e s s r e e s e st e s as e e e as st asae s ms st s s b b st b ennntben 3
INTERPRETATION ... iiricite i iissiaesin s rssssemcmnrns as e s sarr s e e s se e e s e rns s memeee e srsamb bt bedenbesssaesbbbssanasnaan 6
NATURE AND SCOPE ..ceiiviiiiiiriiis i ircnemiaiaes e ses rsees e s e ra e nae s e s be b e na s ennas b ana b et banss s sos renbrrnnarnasen 6
AUTHORITY OF PARTIES ..o et i s e e s e e s e s e r s e s nsnnrrrenrsases 6
DURATION AND CANCELLATION Luvvviiiiinieiissisrrisninisiosinrresinnrresissere s srnsrresees s vrrmsene s aesesesaneemtas aanssnaan 7
GENERAL OBLIGATIONS OF THE SUPPLIER ...cccoiviiniiii e, 7
INVOICES AND PAYMENT Looeereiierrereerrererrerr e it i s s s e s e 9
PRICE ADJUSTMENTS c.eviitiirriiiinninirrinrinne s snssennns s sssssae s rsas s sasaebaesessva it vasnas s aees sl sesensensnsserns 9
WARRANTIES...ccovviriiii s reissinenis s ississin s asssersssnsr s e e ohes sf@ e 10
THIRD PARTY INDEMNITY w.ooeviniinriinnmni i e i e a8 W oo e 05ePe et s svssnnesbmnnnnnesnennsss 10
INSPECTION «o e errrr v e rcrmsie s s taistsiasn s s anss s s anasr e s B s e e e s s s 10
DEFECTIVE GOODS ... oo iiiirine s iisenrerinnssesssssiminnessensss el sersesssernarnssssesnnsasessrmmtanns bhdnsneniissbbssas 11
TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE @F SUPPLY ....cccviiiiniirin e 12
RIGHTS ON CANCELLATION....covvviiinimeecieecien a0 88 i asssen e anee s 13
BREACH AND TERMINATION ....covriiiiiimennerresg® il aeiicdih neniiinsseinas s raine s s nnes nasasstnsnsens ransenes 13
L0 (| U UTL - T st PP 13
FORCE MAJEURE ... oo ieiiictiiiaee st sl es benaae b s ab s s e bea e s b b s s s r s s s e ina s e ne s res vt s s s s eantsaeseaenasenaars 14
CONFIDENTIALITY ooovviiiniiriin @i B Rpthecnn e ren s ime s en s s saen e abe s ae a s e s s s aain e ma e n e s 14
INSURANCES ..o B a0 e i e i e st rbe et s e reaatrae e s s s ae s e ar s b brnanatr e narres 16
LIMITATION OF LTABIRI T .. ol ot e e s e s 16
INTELLECTUAL PROPERTY RIGHTS. ...ttt s 17
NON W ATV ER oot e s e s e s ee s e s nrbe b eb b bbb s ee b4 i sk bbb amd bbb s e s s bt baas 18
PARTIALINVALIDIIY . ....utiirririonisiriierrren et s s ea s e b e s s aaes e b s bbbt reabens s asarereber 19
DISPUTE RESOLUTION ...ooittiiiriri it ittt it ra s e a st s vaan s s s r s nar anan s e nn a1 st b anaanr e s ssanntanns 19
ADDRESSES FOR NOTICES. ..ot nntrtiinent st e ses s s e en s e n s e en et b s b ana b b anns 19
WHOLE AND ONLY AGREEMENT ..ot ere s st s e e s ees e an e s s s sr b ennsranas 20
AMENDMENT AND CHANGE CONTROL ...oooioiiiiieeritrreissrervnnrnrins s rers e s s rmeee e amnnns e e e e e dinsasn e 20
GENERAL. ..t tiiintitr it st e s s sra e e s b r e v sa e s a e bR e e e e e e e R e e ey 20

Page 2 of 21



Transnet's Terms and Conditions of Contract — Goods

[April 2013]

i INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Goods to Transnet [the Supplier], these Standard Terms and Conditions of Contract, the technical

specifications for the Goods, a Schedule of Requirements including such special conditions as may be

applicable, and any terms in the associated Bid Documents, exclusively govern the supply of Goods and

provision of ancillary Services by the Supplier to Transnet

2 DEFINITIONS
Where the following words or phrases are used in the Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly reguires otherwise:

21
2.2

2.3

2.4

2.5

2.6

AFSA means the Arbitration Foundation of South Africa;

Agreement means the Agreement and its associated schedules andfor annexures and/or
appendices, and/or schedules, including the Schedule of Requirements, the technical specifications
for the Goods and such special conditions as shall apply to the Agkeefment, together with the
General Tender Conditions and any additional provisions in Wigwassociated bid documents
tendered by the Supplier [as agreed, in writing, between(the Rarties], which collectively and
exclusively govern the supply of Goods and provision of ancillary Services by the Supplier to
Transnet;

Background Intellectual Property means ali Iptellectual Property introduced and required by
gither Party to give effect to their obligations Undes the Agreement owned in whole cr in part by
or licensed to either Party or their @ffiliates,prior to the Commencement Date or developed after
the Commencement Date otherwise ursuant to the Agreement;

Business Day(s) means Mondays to Fridays between 07:30 and 16:00, excluding public holidays

as proclaimed in So@th Afriga;
Commencement Dategticans [ ], notwithstanding the signature date of the Agreement;

Confidential Information means any information or other data, whether in written, oral,
graphigfor in any other form such as in documents, papers, memoranda, correspondence,
noteébooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and

which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating
to its existing and planned future business activities;
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2.7

2.8

2.9

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
disclosing Party; '

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the
disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation
belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secrets of a disclosing Party

including inventions, applications and processes;
i Copyright works;
k) commercial, financial and marketing information;

)] data concerning architecture, demonstrations, tools and techniques, progesses, machinery

and equipment of the disclosing Party;

m} plans, designs, concepts, drawings, functional and technical requirements and
specifications of the disclosing Party;

ny information concerning faults or defects in Goods, equipment, hardware or software or the
incidence of such faults or defects; and

0) information concerning the charges, féeshandfer costs of the disclosing Party or its
authorised Subcontractors, or theifmethods, practices or service performance levels
actually achieved;

Copyright means the right in expessions, procedures, methods of operations or mathematical

concepts, computer program codes, compilations of data or other material, literary works, musical

works, artistic worksSeund réegrdings, broadcasts, program carrying signals, published editions,

photographic works, of cinematographic works of the copyright owner to do or to authorise the

doing of cert@in agts spelified in respect of the different categories of works;

Pesigris mMean\registered Designs and/or Design applications and will include the monopoly right

granted’for the protection of an independently created industrial design including designs dictated

essentially by technical or functional considerations as well as topographies of integrated circuits

andintegrated circuits;

Expiry Date means [e];

Foreground Intelectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;

Goods means [e], the material / products specified in the Schedule of Requirements appended
as Schedule 1 hereto;

ICC Incoterms 2010 means the set of commercial trade terms as published by the International
Chamber of Commerce, Paris [ICC], which are otherwise referred to as purchase terms and which
define precisely the responsibilities, costs and risks of the buyer [Transnet] and the seller [the
Supplier]. Incoterms are only applicable to contracts involving the import or export of Goods
from one country to another and for the purpose of the Agreement, if applicable, shali mean the
designated Incoterm as stipulated in Schedule 1 hereto. Further details of the Incoterm [purchase
terms] for the Agreement, if applicable, can be viewed at the International Business Training
website - http://www.i-b-t.net/fincoterms.html;
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2.13

2.14

2.15

2.16
2.17

2.18

2.19

2.20

221

2.22

2.23
2.24

2.25
2.26

2.27

2.28

Inteliectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and all
rights having equivatent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;

Parties mean the Parties to the Agreement together with their subsidiaries, divisions, business

units, successors-in-titie and assigns;
Party means either one of these Parties;

Patents mean registered Patenis and Patent applications, once the latter have proceeded to
grant, and includes a right granted for any inventions, products or processes in all fields of
technology;

Permitted Purpose means any activity or process to be undeftalken @r Siipervised by a Staff
member of one Party during the term of the Agreement, forfwhichyptispose authorised disclosure
of the other Party’s Confidential Information or Intellectual Propetdy is a prerequisite in order to
enable such activity or process to be accomplished;

Price(s) means the agreed Price(s) for the Goads t6 be purchased from the Supplier by Transnet,
as detailed in the Schedule of Requiréments) iSsued in accordance with the Agreement, as
amended by mutual agreement bEtweemythe/Parties and in accordance with the terms and
conditions in the Agreement from time to time;

Purchase Order(s) meanSyofficial orders issued by an operating division of Transnet to the
Supplier for the supgly of Goeds or ancillary Services;

Services meafis)Servicesgprovided to Transnet including activities such as consultation, advisoty
services, dmplementation services and day-to-day assistance provided by the Supplier, pursuant to
the SChedule 8f Reguirements in terms of the Agreement;

Staff meafis any partner, employee, agent, consultant, independent associate or contractor,
Subcontractor and the staff of such Subcontractor, or other authorised representative of either
Party;

Schedule of Requirements means Schedule 1 hereto;

Subcontract means any contract or agreement or proposed contract or agreement between the
Supplier and any third party whereby that third party agrees to provide to the Supplier the Goods
or related Services or any part thereof or material used in the manufacture of the Goods or any
part thereof;

Subcontractor means the third party with whom the Supplier enters into a Subcontract;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of
1991, as may be amended from time to time;

Frade Marks mean registered Trade Marks and Trade Mark applications and include any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking; and

VAT means Value-Added Tax chargeable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time.
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3 INTERPRETATION

31

3.2

3.3
34
3.5

Clause headings in the Agreement are included for ease of reference only and do not form part of
the Agreement for the purposes of interpretation or for any other purpose. No provision shalfl be
construed against or interpreted to the disadvantage of either Party hereto by reason of such
Party having or being deemed to have structured or drafted such provision.

Any term, word or phrase used in the Agreement, other than those defined under the clause
heading "Definitions” shall be given its plain English meaning, and those terms, words, acronyms,
and phrases used in the Agreement will be interpreted in accordance with the generally accepted

meanings accorded thereto.
A reference to the singular incorporates a reference to the plural and vice versa.
A reference to natural persons incorporates a reference to legal persons and vice versa.

A reference to a particular gender incorporates a reference to the other gender.

4 NATURE AND SCOPE

4.1

4.2

4.3

4.4

4.5

The Agreement is an agreement under the terms and conditions of WhichtheSupplier will arrange
for the supply to Transnet of the Goods which meet thé requirements and specifications of
Transnet, the delivery of which is controlled by means ofy Purghase Orders to be issued by
Transnet and executed by the Supplier in accordaneg with the Agreement.

Such Purchase Orders and deliveries to Transnet shall be @greed between the Parties from time to
time, subject to the terms of the Schedule of RegUirements.

Each properly executed Purchase Qrder fommss@n inseparable part of the Agreement as if it were

fully incorporated into the body of theAgreement.

During the period of the Agreelent, both Parties can make written suggestions for amendments
to the Schedule ofgRequiréments in accordance with procedures set out in clause 28 [Amendment
and Chanige @optroff, A Party will advise the other Party within 14 [fourteen] Business Days, or
such other petiod asmutually agreed, whether the amendment is acceptable.

Insafar as any“term, provision or condition in the Schedule of Requirements conflicts with a like
term, proviSion or condition in the Agreement and/or a Purchase Order, the term or provision or
condition in this Master Agreement shall prevail, unless such term or provision or condition in this
Master Agreement has been specifically revoked or amended by mutual written agreement
between the Parties.

5 AUTHORITY OF PARTIES

5.1

5.2

Nothing in the Agreement will constitute or be deemed to constitute a partnership between the
Parties, or constitute or be deemed o constitute the Parties as agents or employees of one

ancther for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or authority to:

a) enter into an agreement in the name of the other; or

b) give any warranty, representation or undertaking on the other's behalf; or

<) create any liability against the other or bind the other's credit in any way or for any

purpose whatsocever.
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6 DURATION AND CANCELLATION

6.1

6.2

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [e]

and the duration shall be for a [e] [[®]] year period, expiring on [e], unless:

a)

b)

the Agreement is terminated by either Party in accordance with the provisions incorporated
herein or in any schedules or annexures appended hereto, or otherwise in accordance with
law or equity; or

the Agreement is extended at Transnet's option for a further period to be agreed by the
Parties.

Notwithstanding clause 16 [Breach and Termination], either Party may cancel the Agreement
without cause by giving 30 [thirty] days prior written notice thereof to the other Party, provided
that in such instance, the Agreement will nevertheless be applicable in respect@f all Purchase

Orders which have been placed prior to the date of such cancellation.

7 GENERAL OBLIGATIONS OF THE SUPPLIER

7.1

The Supplier shail:

a)
b)

<)

d)

g)

h)

respond promptly to all complaints and enquiries from Transnet,

inform Transnet immediately of any dispute or gomplaint™arising in relation to the storage
or delivery of the Goods;

conduct its business in a professiopdl fanfier which will reflect positively upon the Supplier

and the Supplier's products;

keep full records clearly indicating all transactions concluded by the Supplier relating to the
delivery of the Goods and keep such records for at least 5 [five] years from the date of

each such trapsaetion;

obtain, apd atg@ll times maintain in full force and effect, any and all licences, permits and
the like\requiredvlinder applicable laws for the provision of the Goods and ancillary Services
andthe ‘conduct of the business and activities of the Supplier;

obseve and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993, as may be amended from time to time;

comply with all applicable environmeniat legislation and regulations, demonstrate socund
environmental performance and have an environmental management policy which ensures
that its products, including the Goods or ancillary Services are procured, produced,
packaged, delivered and are capable of being used and ultimately disposed of in a way that

is environmentally appropriate; and

ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, throughout the entire term of the
Agreement. Should the Supplier fail to present Transnet with such renewals as they
become due, Transnet shall be entitled, in addition to any other rights and remedies that it
may have in terms of the Agreement, to terminate the Agreement forthwith without any
liability and without prejudice to any claims which Transnet may have for damages against
the Supplier.
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7.2

7.3

The Supplier acknowledges and agrees that it shall at all times:

a)

b)

c)

d)
e)

g)

h)

)]

k)

m)

render the supply of the Goods and ancillary Services and perform all its duties with
honesty and integrity;

communicate openly and honestly with Transnet regarding the supply and performance of
the Goods and demonstrate a commitment to effecting the supply and performing ancillary
Services timeously, efficiently and at least to the required standards;

endeavour to provide the highest possible standards of service and workmanship, with a

reasonable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Staff, as well as all Transnet's Staff, with fairness and courtesy and respect
for their human rights;

practice and promote its own internal policies aimed at prohibiting and|preventing unfair
discrimination;

treat all enquiries from Transnet in connection with the supplyfof ghe Goods and/or
ancillary Services with courtesy and respond to all_eaguisies™ptomptly and efficiently.
Where the Supplier is unable to comply with the provisions 'gf this clause, the Supplier will
advise Transnet of the delay and the reasons therefor and”will keep Transnet informed of
progress made regarding the enquiry;

when requested by Transnet, prowideWclear and accurate information regarding the
Supplier's own policies andpracedures, excluding Know-How and other Confidential
Information, except where l@a non-dis€losure undertaking has been entered into between
the Parties;

not allow a conflict af intérest to develop between its own interests {or the interests of any
of its otherCustomers) and the interests of Transnet;

not atceph, orveffer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or an
gttempt to otherwise exert undue influence over the recipient;

net mislead Transnet or its officers, employees and stakeholders, whether by act or
omission;

not otherwise act in an unethical manner or do anything which could reasonably be
expected to damage or tarish Transnet’s reputation or business image; and

immediately report to Transnet any unethical, fraudulent or otherwise untawful conduct of
which it becomes aware in connection with Transnet or the supply of Goods or ancittary

Services to Transnet.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, as may be amended
from time to time, the Supplier shali ensure that the Goods and ancillary Services, to be supplied

to Transnet under the terms and conditions of the Agreement, comply fully with the Specifications
as set forth in Schedule 1 hereto, and shall thereby adhere [as applicable] to railway safety

requirements andfor regulations. Permission for the engagement of a Subcontractor by the

Supplier, as applicable, shall be subject to a review of the capability of the proposed

Subcontractor to comply with the specified railway safety requirements and/or regulations. The

Supplier and/or its Subcontractor shall grant Transnet access, during the term of the Agreement,
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to review any safety-related activities, including the coordination of such activities across all parts

of its organisation.

8 INVOICES AND PAYMENT

8.1

8.2

8.3
8.4

8.5

8.6

Transnet shall pay the Supplier the amounts stipulated in each Purchase Order, subject to the
terms and conditions of the Agreement.,

Transnet shall pay such amounts to the Supplier upon receipt of a valid and undisputed Tax
Invoice together with the supporting documentation, as specified in the Schedule of Requirements
appended hereto, once the valid and undisputed Tax Invoices or such portions of the Tax Invoices
which are valid and undisputed become due and payable to the Supplier for the delivery of the
Goods ordered, in terms of clause 8.4 below.

All Prices set out in the Agreement and the Schedule of Requirements hereto are ekclusive of VAT.

Unless otherwise provided for in the Schedule of Requirements appended tg thé Agreement, Tax
Invoices shall be submitted together with a month-end statement. Payment againgt such month-
end statement shall be made by Transnet within 30 [thirty] days after datelefg€ceipt by Transnet
of the Supplier's statement together with the relevant validgsafd, undisptited Tax Invoice(s) and

supporting documentation.

Where the payment of any Tax Invoice, or any part.of a Tax Invoice which is not in dispute, is not
made in accordance with this clause 8, the Slpplier shall be entitled to charge interest on the
outstanding amount, at The Standard BapK ofGolith Africa’s prime rate of interest in force, for the
period from the due date of paymenblintilthe olitstanding amount is paid.

The Supplier shall remain the owner of all plant, material, machinery, equipment and the like
[coltectively, the Supplier’s Goods] provided to Transnet untit Transnet has paid in full for the
Supplier’s Goods, it helfig specifigally agreed that Transnet shall acquire no rights [including liens]
of whatsoever natlredn such’Supplier's Goods until date of final payment by Transnet. Subject to
the aforegoiflg, all fisk’and benefit to the Supplier's Goods shall pass from the Supplier to

Transnet Sn,delivery of the Supplier's Goods by the Supplier to Transnet.

9 PRIGE ADJUSTMENTS

a1

9.2

9.3

9.4

Prices for Goods supplied in terms of the Agreement shall be subject to review as indicated in the

Schedule of Requirements annexed hereto.

No less than 2 [two] months prior to any proposed Price adjustment, the Parties shall commence
negotiations for Prices for the next period or as otherwise indicated in Schedule 1 hereto. The
Parties shall have regard for market-related pricing of equivalent goods, continuous improvement
initiatives, costs [including labour, raw materials and transport/delivery], order size and frequency

and changes to the specification of the Goods.

Pursuant to clause 9.2 above, the Supplier shall keep full and accurate records of all costs
associated with the supply of the Goods to Transnet, in a form to be approved in writing by
Transnet. The Supplier shall produce such records to Transnet for inspection at all reasonable
times on request and such records may, at Transnet's option, be audited by Transnet or its

designated representatives.

Should Transnet and the Supptier fail to reach an agreement on Price for the successive period,
either Party shall be entitled to submit this matter to dispute resolution in accordance with clause

25 of the Master Agreement [Dispute Resolution].
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10

11

12

9.5

9.6

If during the period of the Agreement Transnet can purchase similar Goods of a like quality from
another supplier at a total defivered cost to a Transnet facility that is lower than the total defivered
cost of the Goods purchased hereunder from the Suppfier, Transnet may notify the Supplier of
such total delivered cost and the Supplier shall have an oppoertunity to adjust the Price of the
Goods purchased hereunder, on such a basis as to result in the same total delivered cost to
Transnet, within 30 [thirty] calendar days of such notice. If the Supplier fails to do so or cannot
legally do so, Transnet may (i) purchase the Goods from such other supplier in which case the
obligations, including, but not limited to, any purchase and sale requirements and/or
commitments, if any, of Transnet and the Supplier hereunder shall be reduced accordingly; (ii}
terminate the Agreement without any penalty, liability or further obligation; or (iii} continue

purchases under the Agreement.

If during the period of the Agreement the Supplier sells any materials which apetthe same as,
equivalent to, or substantially similar to the Goods herein, at a total delivered cgst to a third party
lower than the total delivered cost to a Transnet facility, then the Supplier has ap opportunity to
adjust its Price for the Goods purchased hereunder within 30 [thirtyf\calendap days so that the
Price is the same or lower than the total delivered cost of such third party, If the Supplier fails to
do so or cannot legally do so, Transnet may (i} purchase the Goods,from any other such supplier,
in which case the obligations, including, but not limitéd to, anyeplrchase and sale requirements
and/for commitments, if any, of Transnet and the,Suppher hereunder shall be reduced accordingly;
or (ii) terminate the Agreement without any\penafty, liability or further obligation. Within 30
[thirty] calendar days of the Commencement Dat@of the Agreement or at any time Transnet so
requests, the Supplier shall certify fin writing.t¢ Transnet that it is in compliance with this clause
and shall provide all information that #ransnet reasonably requests in order to verify such

compliance,

WARRANTIES

The Supplier warrants that:

10.1

10.2

10.3

pursuént to elalise 7.3 [General Obligations of the Supplier], the Goods will be manufactured in
accordancegwith the specifications appended hereto at Schedule 1, or the manufacturer’s

spédifications, as agreed in writing by both Parties;

the execution and performance of the Agreement by the Supplier does not infringe any rights of a
third party or breach any obligation of the Supplier to any third party; and

it has taken all reasonable precautions to ensure that, in the event of a disaster, the impact of
such disaster on the ability of the Supplier to comply with its obligations under the Agreement will
be reduced to the greatest extent possible, and that the Supplier shall ensure that it has

appropriate, tested and documented recovery arrangements in place.

THIRD PARTY INDEMNITY
The Supplier hereby indemnifies and shall hold Transnet harmless against any direct damages suffered

by or claims arising against Transnet in respect of clause 10.2 above.

INSPECTION

121

Transnet reserves the right to arrange for the inspection of all Goods forming the subject of any
Purchase Order, at any stage before final acceptance and by any means it may think fit, and when
such inspection is to be carried out, the relevant Purchase Order(s) shall be endorsed accordingly.
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13

12.2

12.3

12.4

12.5

12.6
12.7

12.8

When inspection at the Supplier's works or warehouse is specified, Transnet’s authorised inspector
shall have free access to the premises of the Supplier at all times during working hours on a
Business Day; shall have liberty to inspect work which is the subject of the Purchase Order at any
stage of manufacture, and may reject any Goods which are found to be incomplete, defective or
in any way not in conformity with the terms and specifications of the Agreement; and the Supplier

shall afford all reasanable facilities for such access and inspection.

The Supplier shall provide inspection gauges, measuring and test equipment to ensure that the
reguirements of the Agreement are satisfied. All gauges, templates, tools and other equipment
required to check the accuracy of the work shall be calibrated at regular and reasonable intervals
by a laboratory which has been approved in writing by Transnet. This certificate shall not be more
than 12 [twelve] months old.

The Supplier shall prepare and supply, without charge to Transnet, all test piecés,\samples and
specimens; shaft provide all labour and apparatus for carrying out tests land analyses in
accordance with the terms of the Agreement or Purchase Order, and renderall reasonable
assistance in making such tests and analyses.

Al special rules governing gauging, testing, analysis and otfi€Ryinspection procedures shall be
adhered to strictly in accordance with the terms of the Agkeement or Purchase Order and the
conditions of any specifications and drawings quoted therein.

Inspection will be arranged by the Staff of TranBnet,) as ingicated in the Purchase Order(s).

When Goods are ready for inspection/the “Supplier shall apply promptly to the appropriate
authority for instructions regardinafsuchiinspettion. All applications for inspection shall guote
Transnet’s Agreement or Purchase\@rder/humber. 7 [seven] Business Days notice of readiness
from the Supplier shall bepgivén to the authorised inspector appointed by Transnet to carry out

such inspection.

Transnet shall_havelthe right to recover from the Supplier the cost of inspection of any Goods that
have been rejected\ by s autherised inspector in terms of this clause 12,

PEFECTIVEGOODS

13,1

13.2

13.3

Notwithstanding any certificate and/or receipt that may have been issued by or on behalf of
Trapsnet either in South Africa or overseas, Goods will be accepted at the place of delivery or at
the port of shipment, as specified in the Agreement, only as regards outward condition of
packages and Transnet retains the right to reject the Goods supplied, on or after arrival at the
place to which they are consigned, or after they have been placed in use in South Africa, should
they be found defective.

If Goods are rejected owing to latent defects becoming apparent during machining operations or

other preparation necessary on the part of Transnet before they can be put into use, the Supplier

shall bear all expenses incurred by Transnet in carrying out such necessary operations.

If such Goods are rejected, the Supplier will pay the following costs:

a) for Goods purchased in South Africa on an ex works basis, the cost of transport from the
Supplier's works in South Africa to the named destination where the Goods have been
rejected by Transnet, plus handling charges and storage, if leviable; or

b} for Goods manufactured overseas, the Supplier shall pay all replacement costs including
the overseas inland transport cost, freight and insurance charges incurred plus railage or
other intand transport costs from the South African port to the place where the Goods have
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13.4
13.5
13.6
13.7
14

been rejected by Transnet, including handling charges, storage, landing charges, customs
duty and surcharges, if leviable.
If Transnet requires rejected Goods to be replaced, the Supplier shall, when called upon to do so,
arrange prompt replacement of the Goods within the prescribed manufacturing lead times for such

Goods, as indicated in Schedule 1.

If Goods are found to be defective but the defects are, in the opinion of Transnef, not of so
serious a nature as to warrant total rejection of the Goods, the Supplier shall, when called upon to
do so, remedy or make good such defects at its own cost, or Transnet may remedy or make good
such defects at the request of the Supplier and recover from the Supplier all costs or expenses

reasonably incurred by it in doing so.

Should the Supplier fail, when called upon to remedy or make good such defects within a
reasonable time or to request Transnet to do so, Transnet may proceed to remedy or make good
such defects and thereafter recover from the Supplier all such costs, and expenses as
aforementioned.

Any amount recoverable from the Supplier in terms of this clausefmay, \witholt prejudice to any
other legal remedies available to Transnet, be deducted in whbte o in\part from any monies in the

hands of Transnet which are due for payment to the Supplier:

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SUPPLY

141

14.2

14.3

In the case of Goods to be specially manufdctiwedfor it, if Transnet at any time ascertains that:

a) no manufacturing of the Goods specified/in a Purchase Order has commenced and there is
little or no prospect, in Trahsnet'shopinion, that manufacturing will commence within a

reasonable time; ok

b) delivery of apy of,the Goods is being or is likely to be delayed beyond the promised
delivery date(s), and there is little or no prospect of the Purchase Order(s) being carried
out within reasorable adherence to the promised delivery rate(s) or time(s),

then #ransnek may, irrespective of the cause of the delay, by notice to the Supplier, cancel as
fram alfutuse date specified in such notice the whole or any part of the Agreement or Purchase
Qrdemin. respect of which the Goods to be supplied have not been completed by that date, without
inctrring any liability by reason of such cancellation except as provided in this clause.

The Supplier shall thereupon, as scon as possible after such date, deliver to Transnet the Goods
{if any] already completed, and payment for the part performance shall be made on a pro rata
basis, provided the uncompleted part is not an integral or essential part of the completed Goods.
Where an integral or essential part of the wark has not been compieted, the amount tc be paid to
the Supplier will be calculated on the basis of Transnet’s enrichment. The Supplier shall, wherever
practicable, supply Transnet with the necessary drawings andfor specifications to enable it to
complete the work.

Whenever, in any case not covered by clause 14.1 above, the Supplier fails or neglects to execute
the work or to deliver any portion of the Goods as required by the terms of the Agreement or
Purchase Order, or if any Goods are rejected on any of the grounds mentioned in clause 13
[Defective Goods], Transnet may cancel the Agreement or Purchase Order in so far as it relates o
the unexecuted work or the undelivered or rejected portion of the Goods, and in such event, the

supply of the remaining portion shall remain subject in all respects to these conditions.
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15

16

17

RIGHTS ON CANCELLATION

15.1

15.2

If the Agreement or Purchase Order is cancelled in whole or in part in terms of clause 14 [Total or
Partial Fadlure fo Perform the Scope of Supply], Transnet may execute or complete the Agreement
with any other entity and do so on such terms as it may deem proper, or may procure other
comparable Goods in substitution for those neglected to be manufactured or supplied or rejected
as aforesaid, and may recover from the Supplier the difference between the cost of such Goods
and the Price [if the latter was fower] as weil as any costs and expenses [including any additional
transport costs) which Transnet may have had to incur in consequence of the Supplier’s default.
Any amount which may be recoverable from the Supplier in terms of clause 15.1 above, without
prejudice to any other legal remedies available to Transnet, may be deducted in whole ot in part
from any monies in the hands of Transnet and due for payment to the Supplier.

BREACH AND TERMINATION

16.1

16.2

1673

164

16.5

If either Party [the Defaulting Party] commits a material breach of the Agreement and fails to
remedy such breach within 10 [ten] Business Days of written notice thereof, the other Party
[hereinafter the Agarieved Party], shall be entitled, in additien tOvany%ather rights and remedies
that it may have in terms of the Agreement, to terminate lthe Agreement forthwith without any
liability and without prejudice to any claims which the Aggriewed Party may have for damages
against the Defaulting Party.

Either Party may terminate the Agreementsfiorthinith by notice in writing to the other Party when
the other Party is unable to pay its debls as they Tall due or commits any act or omission which
would be an act of insolvency in terms of th& Insolvency Act, 24 of 1936 [as amended from time
to time], or if any action, application ompfoceeding is made with regard to it for:

a) a voluntary arrangemaeht er composition or reconstruction of its debts;

b) its winding~upgr dissolution;

<) the appointment’of a liquidator, trustee, receiver, administrative receiver or similar officer;
or

d) any similar action, application or proceeding in any jurisdiction to which it is subject.

Transmet may terminate the Agreement at any time within 2 ftwol} months of becoming aware of
a change of control of the Supplier by notice in writing to the Supplier. For the purposes of this
clause, control means the right to direct the affairs of a company whether by ownership of
shares, membership of the board of directors, agreement or otherwise.

Notwithstanding this clause 16, Transnet may cancel this Agreement without cause by giving 30

fthirty] days prior written notice thereof to the Service Provider.

The provisions of clauses 2 /[Definitions], 10 [Warranties], 15 [Rights on Canceflation], 19
[Confidentiality], 21 [Limitation of Liabifity], 22 [Infellectual Property Rights], 25 [Dispute
Resolutionr] and 29.1 [Governing Law] shall survive termination or expiry of the Agreement.

CESSION

17.1

Upon written notice to the Supplier, Transnet shall be entitled:

a) to appoint Transnet’s financier of the Goods as first payer under the Agreement, without
transferring the ultimate responsibility for payment which will remain with Transnet; and
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17.2

b) to cede, assign and transfer its right, title and interest in the Goods to such financier as
part of the funding consideration for the Goods.

The Supplier is not entitled to cede, delegate, assign, Subcontract or in any other manner dispose

of any of its rights or obligations in terms of the Agreement without the prior written consent of

Transnet, which consent shall not be withheld or delayed unreasonably.

18 FORCE MAJEURE

ig.1

18.2

Neither Party shall have any claim against the other Party arising from any failure or defay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, strike, lockout, industrial dispute, aovernment
action, laws or regulations, riots, terrorism or civil disturbance, defaults, delays or discontinuance
on the part of independent contractors, or other circumstances or factors beyondsthe reasonable
controi of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any Such performance
shall be reasonably extended.

Each Party will take all reasonable steps by whatever lawful meang thatare available to resume
full performance as soon as practicable and will seek agreément t& modification of the refevant
provisions of the Agreement in order to accommodate the new Gircumstances caused by the act of
force majeure. 1f a Party fails to agree with suchsmodifigations proposed by the other Party within
90 [ninety] days of the act of force majeurefirst atcurring, either Party may thereafter terminate

the Agreement with immediate notice.

19 CONFIDENTIALITY

19.1

The Parties hereby undertake tie following with regard to Confidential Information:

a) not to divulge or disclose to any person whomsoever in any form or manner whatsoever,
either ditectly, or indirectly, any Confidential Information of the other without the prior
writtenconsent of such other Party, other than when called upon to do so in accordance
with awstatute, or by a court having jurisdiction, or by any other duly authorised and
empetvered authority or official, in which event the Party concerned shall do what is
reasonably possible to inform the other of such a demand and each shall assist the other in
seeking appropriate relief or the instituting of a defensive action to protect the Confidential

Information concerned;

h) not to use, exploit, permit the use of, directly or indirectly, or in any other manner
whatsoever apply the Confidential Information disclosed to it as a resuit of the Agreement,
for any purpose whatsoever other than for the purpose for which it is disclosed or
otherwise than in strict compliance with the provisions in the Agreement;

<) not to make any notes, sketches, drawings, photographs or copies of any kind of any part
of the disclosed Confidential Information without the prior written consent of such other
Party, except when reasonably necessary for the purpose of the Agreement, in which case
such copies shall be regarded as Confidential Information;

d) not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, compenent de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
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19.2

19.3

g)

h)

i)

K)

composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party
exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Paity to the other or by either Party to any
other party used by such party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned
and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any cther person subject to their
control, any public statements or issue press releases or disclose Confidential Information
with regard to any matter related to the Agreement, unless written authorisation to do so
has first been obtained from the Party first disclosing such informations

each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or €ohsultantsior the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employeesor cOnsultant concerned has a legitimate
interest therein, and then only to the extenbyngcessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality £0 whichysuch disclosure is subject and the Party shall
ensure such employees or comsultants honour such obligations;

each Party shall notify the other Party of the name of each person or entity to whom any
Confidential Inform@tiorihas been disclosed as soon as practicable after such disclosure;
each Party ghall“epSure“that any person or entity to which it discloses Confidential
Information ‘stall observe and perform all of the covenants the Party has accepted in the
Agreement @as if'such person or entity has signed the Agreement. The Party disclosing the
Confilential Information shall be responsible for any hreach of the provisions of the
Agreement by such person or entity; and

each Party may by written notice to the other Party specify which of the Party’s employees,
officers or agents are required to sign a non-disclosure undertaking.

The duties and obligations with regard to Confidential Information in this clause 19 shall not apply

where:

a)

b)

c)

d)

a Party can demonstrate that such information is already in the public domain or becomes
available to the public through no breach of the Agreement by that Party, or its Staff; or
was rightfully in a Party’s possession prior to receipt from the other Party, as proven by the
first-mentioned Party’s wrilten records, without an infringement of an obligation or duty of
confidentiality; or

can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or

is independently developed by a Party as proven by its written records.

This dause 19 shalf survive termination for any reason of the Agreement and shall remain in force

and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
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20

the Supplier by Transnet pursuant to the Agreement shall be returned to Transnet including,
without limitation, all corperate identity equipment including dyes, blocks, labels, advertising

matter, printing matter and the like.

INSURANCES

20.1

20.2

20.3

Without limiting the liability of the Supplier under the Agreement, the Supplier shall take out
insurance in respect of all risks for which it is prudent for the Supplier to insure against including
any liability it may have as a result of its activities under the Agreement for theft, destruction, loss
of or damage to Goods, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnei, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Sunplier.

The Supplier shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the poficies on an annual basis within 30 [thirty] days after date of
policy renewals,

Subject to clause 20.4 below, if the Supplier fails to effect adeguate insurance under this clause
20, it shall notify Transnet in writing as scon as it becomes\aware of the reduction or inadeguate
cover and Transnet may arrange or purchase suchl insuran€e. The Supplier shall promptly
reimburse Transnet for any premiums paid gfayidedysuch insurance protects the Supplier's
Hability. Transnet assumes no responsibilitysfer sueh insurance being adequate to protect all of the

Supplier's liability.

21

20.4

In the event that the Supplier recelves written notice from its insurers advising of the termination
of its insurance cover referred\to in Clatise 20.1 above or if the insurance ceases to be available
upon commercially reasonabléyterms, the Suppfier shall immediately notify Transnet in writing of
such termination ahd/op unavailability, where after either the Supplier or Transnet may terminate
the Agreement 8n givinggthe other Party not less than 30 [thirty} days prior written notice to that
effect.

LIMITATION OF LTABILITY

471

21.2

21.3

The Stpplier's liability under this clause 21 shall be in addition to any warranty or condition of any
kind, express or implied by law or otherwise, relating to the Goods or ancillary Services, including
the quality of the Goods or ancillary Services or any materfals delivered pursuant to the

Agreement.
Neither Party excludes or limits liability to the other Party for:

a) death or personal injury caused by its negligence, [including its employees’, agents’ or
Subcontractors’ negligence]; or

b) fraud.

Neither Party accepts liability for damages and claims of a special, indirect or consequential nature
arising as a result of the performance or non-performance of the Agreement, provided that such
loss, damages or claims are net the direct result of the wilful acts or omissions and/or negligence
or of any event which could reasonably have been foreseen and avoided on the part of the other
Party. The phrase, “special, indirect or consequential” is deemed to include economic loss, loss of
opportunity, loss of profit or revenue, and loss or damage in connection with claims against the

principal by third parties.
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21.4 Nothing in this clause 21 shall be taken as limiting the liability of the Parties in respect of clauses
19 fConfidentiality] and 22 fIntellectual Property Rights].

22 INTELLECTUAL PROPERTY RIGHTS

22.1 Title to Confidential Information

22.2

a)

b)

d)

Transnet wilf retain all right, title and interest in and to its Confidential Information and
Background Intellectual Property and the Supplier acknowledges that it has no claim of any
nature in and to the Confidential Information and Background Intellectual Property that is
proprietary to Transnet. For the avoidance of doubt all the Supplier's Background
Inteflectual Property shall remain vested in the Supplier.

Transnet shall grant to the Supplier an irrevocable, royalty free, non-exclusive licence to
use Transnet’s Background Intellectual Property only for the Permitted) Purpose. This

licence shall not permit the Supplier to sub-license to other parties.

The Supplier shall grant to Transnet an irrevocable, royalty fregynon-exclusive licence to
use the Supplier's Background Intellectual Property for the®ermitted\Purpose. This licence

shall not permit Transnet to sub-license to other parties!

The Supplier shall grant Transnet access to the Supplier’s Background Intellectual Property
on terms which shall be bona fide negotiated \between the Parties for the purpose of
commerciafly exploiting the Foregrount Intellectual Property, to the extent that such

access is required.

Title to Intellectual Property

a)

b}

d)

All right, title and interest in“and 6 Foreground Intellectual Property prepared, conceived
or developed by th&'\Supplier, its researchers, agents and employees shall vest in Transnet
and the Supglier acknewledges that it has no claim of any nature in and te the Foreground
Intellectyal Prgperty. The Supplier shall not at any time during or after the termination or
cancellatiomyof the Agreement dispute the validity or enforceability of such Foreground
Intelleetual Property, or cause to be done any act or anything contesting or in any way
impaising or tending to impair any part of that right, titte and interest to any of the
Foreground Intellectual Property and shalt not counsel or assist any person to do so.

Transnet shall be entitled to seek protection in respect of the Foreground Inteflectual
Property anywhere in the world as it shall decide in its own absolute discretion and the
Supplier shall reasonably assist Transnet in attaining and maintaining protection of the
Foreground Intellectual Property.

Where the Foreground Inteliectual Property was created by the Supplier or its researchers,
agents and employees and where Transnet elects not to exercise its option to seek
protection or decides to discontinue the financial support of the prosecution or
maintenance of any such protection, Transnet shall notify the Supplier who shall have the
right of first refusal to file or continue prosecution or maintain any such applications and to
maintain any protection issuing on the Foreground Intellectual Property.

No consideration shall be paid by Transnet to the Supplier for the assignment of any
Foreground Intellectual Property from the Supplier to Transnet, over and above the sums
payable in terms of the Agreement. The Supplier undertakes to sign all documents and do
alt things as may be necessary to effect, record and perfect the assignment of the

Foreground Inteilectual Property to Transnet.
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22.3

22.4

22.5

e) Subject to anything contrary contained in the Agreement and/or the prior written consent
of Transnet [which consent shall noct be unreasonably be withheld], the Supplier shall
under no circumstances be entitled as of right, or to claim the right, to use Transnet’s
Background Intellectual Property and/or Foreground Inteflectual Property.

Title to Improvements

Any improvements, developments, adaptations and/or modifications to the Foreground Intellectual
Property, and any and all new inventions or discoveries, based on or resulting from the use of
Transnet’s Background Inteftectual Property andfor Confidential Information shall be exclusively
owned by Transnet. The Supplier shall disclose promptly to Transnet all such improvements,
developments, adaptations and/or modifications, inventions or discoveries. The Supplier hereby
undertakes to sign all documents and do all things as may be necessary to effect, record and
perfect the assignment of such improvements, developments, adaptations and/gr ‘Wmodifications,
inventions or discoveries to Transnet and the Supplier shall reasonably assist Transmet in
attaining, maintaining or documenting ownership and/or protection of the impraved Foreground
Intellectual Property.

Unauthorised Use of Confidential Information

The Supplier shall not authorise any party to act on oR use inh any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transpet off thelinformation if it becomes aware of any
party so acting, and shall provide Trangméfzthelinformation with such assistance as Transnet
reasonably requires, at Transnet's costPang expense, to prevent such third party from so acting.

Unauthorised Use of Intellectual Property

a) The Supplier agreegpto netify Transnet in writing of any conflicting uses of, and applications
of registrations of Patents, Designs and Trade Marks or any act of infringement, unfair
competitiontorfpassing off involving the Intellectual Property of Transnet of which the
Supplier agguires” knowledge and Transnet shall have the right, as its own option, to
prodeed against any party infringing its Intellectuat Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Supplier shall co-operate fully with Transnet, at
Transnet's cost, in whatever measure including legal action to bring any infringement of
ittegal use to an end.

c) The Supplier shall cooperate to provide Transnet promptly with all relevant ascertainable
facts.

d) If proceedings are commenced by Transnet alone, Transnet shall be responsible for all
expenses but shall be entitled to all damages or other awards arising out of such
proceedings. If proceedings are commenced by both Parties, both Parties will be
responsible for the expenses and both Parties shall be entitled to damages or other awards

arising out of proceedings.

23  NON-WAIVER

23.1

Failure or neglect by either Party, at any time, to enforce any of the provisions of the Agreement,
shall not in any manner be construed to be a waiver of any of that Party's rights in that regard

and in terms of the Agreement.
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23.2  Such failure or neglect shall not in any manner affect the continued, unaltered validity of the
Agreement, or prejudice the right of that Party to institute subsequent action.
24  PARTIAL INVALIDITY

25

26

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required

to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

DISPUTE RESOLUTION

25.1

Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such

dispute arising.

25.2 If the dispute has not been resolved by such negotiation, either of the Parties) may refer the
dispute to AFSA and notify the other Party accordingly, which proceedifigsishail be held in
Johannesburg.

25.3 Such dispute shall be finally resolved in accordance with the rules“ef AFSA by an arbitrator or
arhitrators appointed by AFSA.

254 This clause constitutes an irrevocable consent by the Parties tesafty proceedings in terms hereof,
and neither of the Parties shall be entitled to withdraW from the provisions of this clause or claim
at any such proceedings that it is not bound bythis dause 25.

25,5 This clause 25 is severable from the rest of the) Agreement and shall remain in effect even if the
Agreement is terminated for any re@son.

25.6  This clause 25 shall not preciude eithéPParty from seeking urgent relief in a court of appropriate
jurisdiction, where grognds\fortkgency exist.

ADDRESSES FOR NOTICES

26,1 The Parties ta)theWAgreement select the physical addresses and facsimile numbers, as detailed

heredftery as their respective addresses for giving or sending any notice provided for or required
i terms offthe Agreement, provided that either Party shall be entitled to substitute such other
addresgor facsimile number, as may be, by written notice to the other:

a) Transnet
(i) For legal notices: o]
Fax No. [e]
Attention: Legal Department
(i)  For commercial notices: [e]
Fax No. [e]
Aftention: [e]
b) TFhe Supplier
(i) For legal notices: [®]
Fax No. [e]

Attention; [e]
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26.2
26.3
27

28

29

(it} For commercial notices: [e]
Fax No. [e]
Attention: [e]
Any notice shall be addressed to a Party at its physical address, or delivered by hand, or sent by
facsimile.
Any notice shall be deemed to have been given:
a) if hand delivered, on the day of delivery; or

b) if sent by facsimile, on the date and time of sending of such facsimile, as evidenced by a
facsimile confirmation printout, provided that such notice shali be confirmed by prepaid
registered post on the date of dispatch of such facsimile, or, should no postal facilities be

available on that date, on the next Business Day.

WHOLE AND ONLY AGREEMENT

27.1

27.2

The Parties hereby confirm that the Agreement constitutes the whelefand” only agreement
between them with regard to the subject matter of the Agreement,

The Parties hereby confirm that the Agreement replaces all ather agreements which exist or may
have existed in any form whatsoever between them, with regard to the subject matter dealt with
in the Agreement, any annexures appended herétoand the Schedule of Reguirements.

AMENDMENT AND CHANGE CONTROL
Any amendment or change of any nature made tosthe Agreement and the Schedule of Requirements

thereof shall only be valid if it is in Writing,%sigifed by both Parties and added to the Agreement as an

addendum hereto.

GENERAL

29.1

29.2

Governing Law

The dgreement)is exclusively governed by and construed in accordance with the laws of the
Republie, ofsSouth Africa and is subject to the jurisdiction of the courts of the Republic of South
Affica.

Change of Law

In the Agreement, unless the context otherwise requires, references to a statutory provision
include references to that statutory provision as from time to time amended, extended or re-
enacted and any regulations made under it, provided that in the event that the amendment,
extension or re-enactment of any statutory provision or introduction of any new statutory
provision has a material impact on the obligations of either Party, the Parties will negotiate in
good faith to agree such amendments to the Agreement as may be appropriate in the
circumstances. If, within a reasonable period of time, the Supplier and Transnet cannot reach
agreement on the nature of the changes required or on modification of Prices, delivery schedules,
warranties, or other terms and conditions, either Party may seek to have the matter determined in

accordance with clause 25 [ Dispute Resolution] above.
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29.3 Counterparts

The Agreement may be signed in any number of counterparts, all of which taken together shall
constitute one and the same instrument. Either Party may enter into the Agreement by signing

any such counterpart.

000000000
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