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RFP
FOR THE PROVISION OF SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 1: NOTICE TO BIDDERS

1 INVITATION TO BID

Responses to this RFP [hereinafter referred to as a Bid or a Proposal] areivuested from persons,

companies, close corporations or enterprises [hereinafter referred to as an enti espondent or Bidder].

DESCRIPTION | SUPPLY SKILLED HOSPITALITY STAFF FORT IN
R200.00 [inclusive of VAT] per set. Payment is t as follows:
Bank: Standard Bank

Account Number: 00 237 3963

B . fi i
BID FEE AND ranch Braamfontein ! :
ead Office

BANKING Branch code: 004805
DETAILS Account Name:  Transnet Li

Reference: 5T

NOTE — This amountgi @ undable. A receipt for such payment made must be
presented when coffectindWilae” RFP documents and submitted thereafter with your
Proposal.

The office of th§Secre
INSPECT / | g™ Floor
COLLECT

DOCUMENTS
FROM ukw€ road

08:30 and 15:00 from 02 March 2015 until 16 March 2015.

: If a bid fee is applicable, payment must be effected prior to the deadline for
collection. Pursuant to this requirement, should a third party [such as a courier] be
nstructed to coliect RFP documents on behalf of a Respondent, please ensure that this
person [the third party] has a “proof of payment” receipt for presentation to Transnet
when collecting the RFP documents.

aNC ULSORY
) B FING Yes Refer to paragraph 2 for details.
SESSION

10:00 on Tuesday 24 March 2015
CLOSING Bidders must ensure that bids are delivered timeously to the correct address.

DATE As a general rule, if a bid is late or delivered to the incorrect address, it will not be
accepted for consideration.

Any additional information or clarification will be faxed or emailed to all Respondents, if necessary.

2 FORMAL BRIEFING
A compulsory pre-proposal RFP briefing will be conducted at the Nzasm Building, 2" Floor, suite 270,
Corner of Paul Kruger and Minnaar street, Pretoria, Central on the 17 March 2015, at 10:00 -

12:00pm for a period of + two hour. The briefing session will start punctually and information will not be

repeated for the benefit of Respondents arriving late.

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No BT /10117 Page 6 of 6

2.1 A Certificate of Attendance in the form set out in Section 15 hereto must be completed and submitted
with your Proposal as proof of attendance is required for a compulsory site meeting and/or RFP

briefing.
2.2 Respondents failing to attend the compulsory RFP briefing will be disqualified.

2.3 Respondents without a valid RFP document in their possession will not be allowed to attend the RFP

briefing.

3 PROPOSAL SUBMISSION

Proposals must be submitted in a sealed envelope addressed as follows: \\

The Secretariat, Acquisition Council
RFP No: BT/10117

Description PROVISION OF SKILLED HOSPIT. WF FOR THE BLUE TRAIN
Closing date and time: Closing date and time: 24
Closing address [Refer to options in para /o

All envelopes must reflect the return address of the Respdndent € reverse side.

4 DELIVERY INSTRUCTIONS FOR RFP
4.1 Delivery by hand
If delivered by hand, the envelgfe is e deposited in the Transnet tender box which is located

at the main entrance of the Tr&gsnejyPark Building, Robert Sobukwe road, Bellville, and must be

addressed as follows:

THE SECR

OUNCIL
BUILDING

4.2 by courier

- If dfspatched by courier, the envelope must be addressed as follows and delivered to the Office of
The Secretariat, Transnet Acquisition Council and a signature obtained from that Office:

THE SECRETARIAT
ACQUISITION COUNCIL
TRANSNET PARK BUILDING
ROBERT SOBUKWE ROAD
BELLVILLE

4.3  If responses are not delivered as stipulated herein, such responses will not be considered.
4.4  No email or faxed responses will be considered, unless otherwise stated herein.

4.5 The responses to this RFP will be opened as soon as possible after the closing date and time.
Transnet shall not, at the opening of responses, disclose to any other company any confidential

Respondent’s Signature Date & Company Stamp
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details pertaining to the Proposals / information received, i.e. pricing, delivery, etc. The names and
locations of the Respondents will be divulged to other Respondents upon request.

4.6  Envelopes must not contain documents relating to any RFP other than that shown on the envelope.

5 BROAD-BASED BLACK ECONOMIC EMPOWERMENT AND SOCIO-ECONOMIC OBLIGATIONS

Transnet fully endorses and supports the Government’s objective of Broad-Based Black Economic
Empowerment and it is strongly of the opinion that all South African business enterprises have an equal

obligation to redress the imbalances of the past.

Transnet would therefore prefer to do business with enterprises who share these‘&ne values and who are
prepared to contribute to meaningful B-BBEE initiatives [including, but not limitedffo subcontracting and Joint
Ventures] as part of their tendered responses. All procurement transactio%llbe aluated accordingly.

5.1  B-BBEE Scorecard and Rating

As prescribed in terms of the Preferential Procurement ework Act (PPPFA), Act 5 of 2000
and its Regulations, Respondents are to note that wing preference point systems are

applicable to all bids:

e the 80/20 system for requiremeQ a hnd value of up to R1 000 000 (all applicable

taxes included); and

o the 90/10 system for re(nre@ith a Rand value above R1 000 000 (al! applicable taxes

included).
e Bidders are to t if the 80/20 preference point system is stipulated in this RFP and all
Bids rece ed 'R1 000 000.00, the RFP must be cancelled. Similarly, if the 90/10

int system is stipulated in this RFP and all Bids received are equal to or below
the RFP must be cancelled.

The yfilu is bid is estimated to be exceed R1 000 000 (all applicable taxes included); and
ther: thg 90/10 system shall be applicable.

ansnet invites prospective Service Providers to submit Proposals for its various expenditure

- proGtrammes, it requires Respondents to have their B-BBEE status verified in compliance with the
~ odes of Good Practice issued in terms of the Broad Based Black Economic Empowerment Act No. 53
of 2003.

The Department of Trade and Industry recently revised the Codes of Good Practice on 11 October
2013 [Government Gazette No. 36928]. The Revised Codes will replace the Black Economic
Empowerment Codes of Good Practice issued on 9 February 2007. The Revised Codes provide for a
one year transitional period starting 11 October 2013. During the transitional period, companies may
elect to be measured in terms of the Revised Codes or the 2007 version of the Codes. After the first
year of the implementation of the Revised Codes, B-BBEE compliance will be measured in terms of
the Revised Codes without any discretion. Companies which are governed by Sector-specific Codes

will be measured in terms of those Sector Codes.

As such, Transnet will accept B-BBEE certificates issued based on the Revised Codes. Transnet will

also continue to accept B-BBEE certificates issued in terms of the 2007 version of the Codes provided
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it was issued before 10 October 2014. Thereafter, Transnet will only accept B-BBEE certificates issued

based on the Revised Codes.

Respondents are required to complete Section 14 [the B-BBEE Preference Point Claim Form] and
submit it together with proof of their B-BBEE Status as stipulated in the Claim Form in order to obtain
preference points for their B-BBEE status.

Note: Failure to submit a valid and original B-BBEE certificate or a certified copy thereof

at the Closing Date of this RFP will result in a score of zero being allocated for B-BBEE.

5.2  B-BBEE Joint Ventures or Consortiums

Respondents who would wish to respond to this RFP as a Joint Venture ‘] or consortium with B-
BBEE entities, must state their intention to do so in their RFP submi Such Respondents must
s clearly stating the percentage

also submit a signed JV or consortium agreement between the

[%] split of business and the associated responsibilities of f such a JV or consortium

process. This written confirmation must clearly indigate the percentage [%] split of business and the
responsibilities of each party. In such case arongf business will only take place once a signed

writing of their intention to enter

agreement is unavailable, the partners must submit con

into a JV or consortium agreement should they be awd siness by Transnet through this RFP

copy of a JV or consortium agreement is su d to Transnet.

Respondents are to note the requigg B-BBEE compliance of JVs or consortiums as required

by Section 14 [the B-BBEE Prefefence PQ
BBEE Status as stipulated ig the ®wis® Form in order to obtain preference points for their B-BBEE
status.

Note: Failure to s it id and original B-BBEE certificate for the JV or a certified copy thereof at

the Closing Dajgt oNis will result in a score of zero being allocated for B-BBEE.

laim Form] and submit it together with proof of their B-

5.3 Subcontra

Tra ully “endorses Government’s transformation and empowerment objectives and when
m g subcontr_acting Respondents are requested to give preference to companies which are
wned, Black Women Owned, Black Youth Owned, owned by Black People with Disabilities,

a, EMEs and QSEs including any companies designated as B-BBEE Facilitators®.

If contemplating subcontracting, please note that a Respondent will not be awarded points for
B-BBEE if it is indicated in its Proposal that such Respondent intends subcontracting more than
25% [twenty-five per cent] of the value of the contract to an entity/entities that do not qualify
for at least the same points that the Respondent qualifies for, unless the intended

subcontractor is an EME with the capability to execute the contract.

A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of

the value of the contract to any other enterprise that does not have an equal or higher B-BBEE

! The Minister of the Department of Trade and Industry has the power to designate certain Organs of State or
Public Entities as B-BBEE Facilitators. For example, the South African National Military Veterans’ Association
(SANMVA) has been designated as a B-BBEE Facilitator. As such they will be treated as having rights of
ownership held 100% by Black People, 40% by Black Women and 20% by Black designated groups.
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5.4

status level than the person concerned, unless the contract is subcontracted to an EME that

has the capability and ability to execute the subcontract.

In terms of Section 14 of this RFP [the B-BBEE Preference Point Claim Form] Respondents are
required to indicate the percentage of the contract that will be sub-contracted as well as the B-
BBEE status of the sub-contractor/s.

B-BBEE Improvement Plan

Transnet encourages its Service Providers to constantly strive to improve their B-BBEE rating.
Whereas Respondents will be allocated points in terms of a preference poin\system based on its B-
BBEE scorecard to be assessed as detailed in paragraph 5.1 above, i dition to such scoring,
t plan. Respondents are

Transnet also requests that Respondents submit a B-BBEE impr
therefore requested to indicate the extent to which they will mainWr e their B-BBEE status.
Respondents are requested to submit their B-BBEE Improve a% an additional document with

™

their Proposals by completion of Annexure A_appendeg

6 COMMUNICATION

6.1

6.2

For specific queries relating to this RFP, ification Request Form should be submitted to
transnet.net] before 10:00 on 20 March 2015,
| 2%hereto. In the interest of fairness and transparency

[Cobus Carstens, e-mail: cobus.ca

substantially in the form set out in

Transnet’s response to such a gffery be made available to the other Respondents who have

collected RFP documents. gFor t ose Transnet will communicate with Respondents using the

contact details provide e Secretariat on issue of the bid documentation to the Respondent.

f the RFP, a Respondent may only communicate with the Secretariat of the
ncif] at telephone number 021 940-3846, email carol.swan@transnet.net or facsimile

are warned that a Proposal will be liable to disqualification should any attempt be made by a

Qes pdent either directly or indirectly to canvass any officer or employee of Transnet in respect of this RFP
between the closing date and the date of the award of the business. Furthermore, Respondents found to be

in collusion with one another will be automatically disqualified and restricted from doing business with

Transnet in the future.

7 INSTRUCTIONS FOR COMPLETING THE RFP

7.1

7.2

All returnable documents tabled in the Proposal Form [Section 4] must be returned with

your Proposal.

Unless otherwise expressly stated, all Proposals furnished pursuant to this RFP shall be deemed to be

offers. Any exceptions to this statement must be clearly and specifically indicated.
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7.3 Any additional conditions must be embodied in an accompanying letter. Subject only to clause 15
[Alterations made by the Respondent to Bid Prices] of the General Bid Conditions, alterations,

additions or deletions must not be made by the Respondent to the actual RFP documents.

8 COMPLIANCE

The successful Respondent [hereinafter referred to as the Service Provider] shall be in full and complete

compliance with any and all applicable laws and regulations.

9 DISCLAIMERS

Respondents are hereby advised that Transnet is not committed to any cours o\ action as a result of its

issuance of this RFP and/or its receipt of Proposals. In particular, please at Transnet reserves the

right to: V
9.1 modify the RFP’s Services and request Respondents to re-bi changes;
9.2  reject any Proposal which does not conform to instr| % specifications which are detailed

herein;

9.3 disqualify Proposals submitted after the state ission deadline [Closing Date];

9.4  not necessarily accept the lowest priced P or af alternative bid;
9.5  reject all Proposals, if it so decides;

9.6  withdraw the RFP on good causefSho

9.7 award a contract in connecfion w i Proposal at any time after the RFP’s closing date;

9.8 award a contract for o rtion of the proposed Services which are reflected in the scope of this
RFP;

9.9 splitthe awér coptract between more than one Service Provider; or

9.10 make n%) ontract.

In additiongTrgmsnet™eserves the right to exclude any Respondent from the bidding process who has been

found erious breach of law during the preceding 5 [five] years, including but not limited to

br Competition Act 89 of 1998. Respondents are required to declare such serious breach of
\l ring the past 5 [five] years in Section 11 /Breach of Law].

S
Furthermore, Transnet reserves the right to visit the Respondent’s place of manufacture and/or workshop

and/or office premises during this RFP process.

Transnet reserves the right to undertake post-tender negotiations [PTN] with selected Respondents or any
number of short-listed Respondents, such PTN to include, at Transnet’s option, any evaluation criteria listed

in this RFP document.

Transnet reserves the right to award the business to the highest scoring bidder/s unless objective criteria

justify the award to another bidder.
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10 LEGAL REVIEW

A Proposal submitted by a Respondent will be subjected to review and acceptance or rejection of its
proposed contractual terms and conditions by Transnet’s Legal Counsel, prior to consideration for an award

of business.

Transnet urges its clients, suppliers and the general public

to report any fraud or corruption to

TIP-OFFS ANONYMOUS : 0800 003 056 ‘\

RFP FOR THE PROVISION OF

SKILLED HOSPITALITY STAFF FOR THE BLU
FOR A PERIOD OF 24 MONTHS

Section 2 : BACKGROUND, OVERVIEW AND F REQUIREMENTS
1 BACKGROUND 2

The above service is required to sufply rary Hospitality staff for The Blue Train. The Blue
Train requires a full complement o hggpitality staff members per train set to serve and carry

out hospitality duties.

2 EXECUTIVE OVERVI

The purpose of thi§suBgis: is to secure a well trained and experienced hospitality staff with a five star

lodge/ hotel fdf a period of twenty four months. The service is to be outsourced for the benefits

sts. The multi skilled staffs is required in the following positions for the period set out
od and Beverage Butler /Waitron( 10), Rooms Butler(11), Cook(2), Sous Chef(2), Scullery
ocktail Barman(6) and Warehouse Controller.(1)all positions required are junior level positions. All

aih ff should be South African citizens and be conversant in the English language.

S

of saving

incla oV

Temporary staff must be trained to The Blue Train standards at the cost of the Labour Broker before they will
be permitted to work on The Blue Train. Due to the seasonality of The Blue Train’s business, temporary staff

may not be required to work for The Blue Train on a continuous basis and it is the responsibility of the Labour
Broker to keep the temporary staff on its books to ensure the retention of the skills for The Blue Train since it
cannot engage new staff members of the Labour Broker. The preferred Labour Broker will at all times ensure
that staff members are continuously trained on The Blue Train Standard Operational Procedure manual which

will be issued by The Blue Train to the Labour Broker.

3 SCOPE OF REQUIREMENTS

3.1  The scope of requirements includes well trained and experienced hospitality staff with a five star lodge/
hotel experience for a period of 24 months. The preferred Labour Broker will at all times ensure that
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staff members are continuously trained on The Blue Train Standard Operational Procedure manual
which will be issued by The Blue Train to the Labour Broker. Detailed specifications must be read
(Appendix iii).
3.2 The minimum technical threshold for technical criteria is 100%
As prescribed in terms of the PPPFA and its Regulations, Respondents are to note the following:
¢ Functionality is included as a threshold with a prescribed percentage threshold of 100%.
Respondents must complete and submit Annexure A — Technical Compliance Sheet.
A Respondent’s compliance with the minimum functionality/technical thre“ld will be measured by

their responses to Annexure A.

4 GREEN ECONOMY / CARBON FOOTPRINT

Transnet wishes to have an understanding of your company’ S with regard to environmental
commitments, including key environmental characteristics s @ te disposal, recycling and energy
conservation.

5 GENERAL SERVICE PROVIDER OBLIGATIO

5.1  The Service Provider(s) shall be fully to Transnet for the acts and omissions of persons
directly or indirectly employed by t

5.2 The Service Provider(s) must comfly withjthe requirements stated in this RFP.

6 EXCHANGE AND REMITTA

The attention of the RgfpopdeMeyis directed to clause 16 [Exchange and Remittance] of the General Bid

Conditions append Crevg. ransnet is requested by the Respondent to effect payment overseas direct
to the Respondent§ prifgipal or service provider, which is not a registered South African Company please
complete the” de elow, using the rate of exchange published by the South African Reserve Bank 7
[seven] gal r dgys before the closing date of this RFP:

6.1 outh African currency] being equal to [foreign currency]

& % in relation to tendered price(s) to be remitted overseas by Transnet

6.3 [Name of country fo which payment is to be made]

6.4  Beneficiary details:

Name [Account holder]
Bank /Name and branch code]

Swift code

Country

6.5 [Applicable base date of Exchange Rate used]

Respondents should note that Transnet would prefer to receive fixed price offers expressed in South African
Rand [ZAR].
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7 SERVICE LEVELS

7.1  An experienced account representative(s) is required to work with Transnet’s procurement department.
[No sales representatives are needed for individual department or locations]. Additionally, there shall
be a minimal number of people, fully informed and accountable for this agreement.

7.2 Transnet will have reviews with the Service Provider's account representative on an on-going basis.

7.3 Transnet reserves the right to request that any member of the Service Provider’s team involved on the
Transnet account be replaced if deemed not to be adding value for Transnet.

7.4 The Service Provider must provide a telephone number for customer service calls.

7.5  Failure of the Service Provider to comply with stated service level require e\t! will give Transnet the
right to cancel the contract in whole, without penalty to Transnet, givi thirty] days’ notice to the
Service Provider of its intention to do so.

Acceptance of Service Levels: V
YES
8 RISK
Respondents must elaborate on the control meas, ut ifplace by their entity, which would mitigate the
risk to Transnet pertaining to potential non-p e by a Service Provider, in relation to:
8.1  Quality of Services delivered: Q
8.2  Continuity of§he vision of Services:
&
S
8.3 Compliance with the Occupational Health and Safety Act, 85 of 1993:
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9 REFERENCES

Please indicate below a minimum of three (3) company names and contact details of previous and/or existing

customers whom Transnet may contact to seek third party evaluations of your service levels:

NAME OF COMPANY

CONTACT PERSON

TELEPHONE

Respondent’s Signature
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10 EVALUATION METHODOLOGY

Transnet will utilise the following

methodology and criteria in selecting a preferred Service Provider, if so

SCHEDULES
1

required:

; : 5 :

Stage1 | | Stage 2 ' | Stage 3 Stage 4 - Stage 5

: : : !« Post tend tiati
Administrative 1 Substantive i 100% Minimum Weighted g ';)S ?n glr nego |at|.on

Responsiveness: i Threshold ! Scoring /100 | ge:;?gr:g:ntg) trc?q;?osv:gg

E Responsiveness : E ' ost & final offer.

: i ' Final evaluation in terms

| : ; of 90/10.

! : ' Final award of contract

| i 1

1 i 1

-“u = N I3 .

; p i i Euda®

: I E '

: . TECHNICAL/ I WEIGHTED H POST TENDER
RETURNABLE | PRE- i FUNCTIONALI - NEGOTIATION, FINAL
DOCUMENTS & |  QUALIFICATION | SCORE !  WEIGHTED SCORE

. H & FINAL AWARD
1 L
1 ]

10.1 STAGE ONE: Test for Administragive JXesponsiveness

The test for administrat

onsiveness will include the following:

Adi e responsiveness check RFP Reference
o  Whether s been lodged on time Section 1 paragraph 3
° he Il Returnable Documents and/or schedules [where Section 4
icable] were completed and returned by the closing date
e
erify the validity of all returnable documents Section 4, page 24 and
\\ 25

The test for administrative responsiveness [Stage One] must be passed for a

Respondent’s Proposal to progress to Stage Two for further pre-qualification

10.2 STAGE TWO: Test for Substantive Responsiveness to RFP

The test for substantive responsiveness to this RFP will include the following:

Check for substantive responsiveness

RFP Reference

Whether any general pre-qualification criteria set by Transnet,
have been met

All Sections

Whether the Bid contains a priced offer

Section 3 / Appendix V

Respondent’s Signature
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Check for substantive responsiveness RFP Reference

All Sections

¢ Whether the Bid materially complies with the scope and/or
specification given

e Whether any Technical pre-qualification set by Transnet have Section 2 — Scope of

been met as follows: Work & Appendix (iii) —
> Proof of Chefs registration with the SACA Specification & drawings

» Proof of Service provider's SANS certificate
» Proof of accreditation of supplier’s training institution

by SETA
» Certified Proof of Health & Hygiene training for staff \
essential
» Technical Compliance Sheet
Annexure A
The test for substantive responsiveness, 2 Nyo] must be passed for a

Respondent’s Proposal to progress, to

10.3 STAGE THREE: Minimum Threshol for Technical Criteria
The test for the Technical and Fyfictio shold will include the following:
RFP
TedMmicyl Criteria 29 Reference
Weightings Slan
o Compliagge Gpegification 100% Appendix (iii)
& Annexure A
Total Weighting: 100%
Minimum qualifying score required 100%
&

The minimum threshold for technical/functionality [Stage Three] must be met or

exceeded for a Respondent’s Proposal to progress to Stage Four for final evaluation

Respondent’s Signature Date & Company Stamp
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10.4 STAGE FOUR: Evaluation and Final Weighted Scoring
a) Price Criteria [Weighted score 90 points]:

Evaluation Criteria RFP Reference
° Price 90
. B-BBEE 10
Where:
Ps = Score for the Bid under consideration \
Pt = Price of Bid under consideration \
Pmin = Price of lowest acceptable Bid

b) Broad-Based Black Economic Empowerment cr ighted score 10 points]

= B-BBEE - current scorecard / B-BBEE Pref Claims Form [Section 14]

» Preference points will be awarded to a bidder for atfaining tHe B-BBEE status level of contribution in

accordance with the table indicated in Section 14 h4.1;

11  STAGE FIVE: Post Tender Negotiatins (if, applicable)

Transnet reserves the right to conduct po% tender negotiations with a shortlist of Respondent(s). The shortlist could
comprise of one or more Respongen Id Transnet conduct post tender negotiations, Respondents will be

requested to provide their besifan ffers to Transnet based on such negotiations. A final evaluation will be

conducted in terms of 90/‘&

tract will be negotiated and awarded to the successful Respondent(s).

S

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 3: PRICING AND DELIVERY SCHEDULE

GRADE &
CLASS

Base Rate per hour

Leave Pay
Sick Leave
Family Resp. Leave
COIDA
UIF
L
Unifor

1 x Warehouse
Controller

Administratién Fee’/

e .
g §'| 4i=ﬁ§
hg
uliesi

A : |

e

T

10 x Food &
Beverage
Butler

11 x Rooms
Butler

2 x Cook

2 x Sous
Chef

3 x Sculler
Hand

6 X
Cocktail
Barman

Respondent’s Signature

Date & Company Stamp
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Notes to Pricing:
a) Prices must be quoted in South African Rand, exclusive of VAT
b) Validity period must be held valid for a period of 90 days from closing date of this RFP

c) To facilitate like-for-like comparison bidders must submit pricing strictly in accordance with this pricing
schedule and not utilise a different format. Deviation from this pricing schedule could result in a bid

being declared non responsive.

d) Please note that should you have offered a discounted price(s), Transnet will only consider such price

discount(s) in the final evaluation stage if offered on an unconditional basis.
e) Prices quoted must be held valid for a period of 12 months from closing d &3\ this RFP

) Respondents are to indicate whether prices quoted would be subject justment after a period of
12 months, and if so which proposed adjustment factor(s) would b%

Respondent’s Signature Date & Company Stamp



Transnet Request for Proposal No BT /10117 Page 20 of 20

RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 4 : PROPOSAL FORM

I/We
[name of entity, company, close corporation or partnership] \
of [full address] \

carrying on business trading/operating as

represented by

in my capacity as

being duly authorised thereto by a Resolution of the Board of Dilectors oPMembers or Certificate of Partners, as per

Section 6 of this RFP (a certified copy of which is anne 0) hereby offer to supply the abovementioned

Goods at the prices quoted in the schedule of prices in ance with the terms set forth in the documents listed

in the accompanying schedule of RFP documents.

I/We agree to be bound by those conditions inflransn

(i) Terms and Conditions of Contract RServices,

wn

(ii) General Bid Conditions —

(iii)  any other standard or s¢ci ions mentioned and/or embodied in this Request for Proposal.

I/We accept that unless nshgt should otherwise decide and so inform me/us in the letter of award/intent, this

Proposal [and, if anyp | ing letter and any subsequent exchange of correspondence], together with Transnet’s
acceptance there | constitute a binding contract between Transnet and me/us.

Should T e that a formal contract should be signed and so inform me/us in a letter of intent [the
Lettg ent], this Proposal [and, if any, its covering letter and any subsequent exchange of correspondence]

togetiier witf®Transnet’s Letter of Intent, shall constitute a binding contract between Transnet and me/us until the

formal contract is signed.

I/We further agree that if, after I/we have been notified of the acceptance of my/our Proposal, I/we fail to enter
into a formal contract if called upon to do so, or fail to commence the provision of Services within 4 [four] weeks
thereafter, Transnet may, without prejudice to any other legal remedy which it may have, recover from me/us any
expense to which it may have been put in calling for Proposals afresh and/or having to accept any less favourable

Proposal.

I/We accept that any contract resulting from this offer will be for a period of 24 months only. Furthermore, I/we
agree to a penalty clause/s to be negotiated with Transnet, which will allow Transnet to invoke a penalty against us
for non compliance with material terms of this RFP including the delayed delivery of the Goods due to non-
performance by ourselves, failure to meet commitments. A penalty of up to 100% of the outstanding portion of the

Respondent’s Signature Date & Company Stamp
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Supplier Development commitment will be applied and Transnet reserves the right to set this off against any
payment due to the Respondent. In addition, I/we agree that non compliance with any of the material terms of this
RFP, including those mentioned above, will constitute a material breach of contract and provide Transnet with cause

for cancellation.

ADDRESS FOR NOTICES

The law of the Republic of South Africa shall govern any contract created by the acceptance of this RFP. The
domicilium citandi et executand shall be a place in the Republic of South Africa to be specified by the Respondent
hereunder, at which all legal documents may be served on the Respondent who s a\ gree to submit to the
jurisdiction of the courts of the Republic of South Africa. Foreign Respondents shall,_th&efore, state hereunder the
name of their authorised representative in the Republic of South Africa who hai the po of attorney to sign any

contract which may have to be entered into in the event of their Proposal bein and to act on their behalf

in all matters relating to such contract.
Respondent to indicate the details of its domicilium citandi et executa @
Name of Entity:
Facsimile:
Address:

NOTIFICATION OF AWARD OF RFP
As soon as possible after approval to

he contract(s), the successful Respondent [the Service Provider] will
be informed of the acceptance o . Unsuccessful Respondents will be advised in writing of the name of
the successful Service Provi he réason as to why their Proposals have been unsuccessful, for example, in

the category of price, deli ri uality, B-BBEE status or for any other reason.

VALIDITY PERI
Transnet requ idipf period of 90 [ninety] days [from closing date] against this RFP.

8§ a
NAME(; «e» D%DRESS / ADDRESSES OF DIRECTOR(S) OR MEMBER(S)

The@po ent must disclose hereunder the full name(s) and address(s) of the director(s) or members of the
company or close corporation [C.C.] on whose behalf the RFP is submitted.

(i) Registration number of company / C.C.

(i) Registered name of company / C.C.

(i)  Full name(s) of director/member(s) Address/Addresses ID Number(s)

Respondent’s Signature Date & Company Stamp
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CONFIDENTIALITY

All information related to this RFP is to be treated with strict confidence. In this regard Respondents are required to
complete and return a signed copy of Certificate of Acquaintance with the Non-Disclosure Agreement [Appendix iv]
appended hereto as Section 16. All information related to a subsequent contract, both during and after
completion thereof, will be treated with strict confidence. Should the need however arise to divulge any information
gleaned from provision of the Services, which is either directly or indirectly related to Transnet’s business, written

approval to divuige such information must be obtained from Transnet.

DISCLOSURE OF PRICES TENDERED
Respondents must indicate below whether Transnet may disclose their tendered pri \Snd conditions to other

Respondents:

YES NO

RETURNABLE DOCUMENTS
All Sections, as indicated in the footer of each page, must be sigig

dnped and dated by the Respondent.

Returnable Documents means all the documents, Sections an§ AnnextT®, as listed in the tables below.

a) Mandatory Returnable Documents

Failure to provide all mandatory Retu, cuments at the closing date and time of this

tender will result in a Respondent’s ghsé ation. Bidders are therefore urged to ensure that
all these Documents are returned Wgth thgir Proposals.
Please confirm submission of {] ndatory Returnable Documents detailed below by so indicating [Yes or

No] in the table below:

SUBMITTED

RETURNABLE DOCUMENTS
[Yes/No}

Certified Proof of Health & Hygiene training for staff essential

Technical Compliance sheet

Standard costing sheet - for remuneration

Standard costing sheet - other stationary payment

Standard costing sheet - labour broker fee

Standard costing sheet - optional extras

Standard costing sheet - total cost to the Blue Train

Respondent’s Signature Date & Company Stamp
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b)

Essential Returnable Documents

In addition to the requirements of section (a) above, Respondents are further required to submit with their

Proposals the following essential Returnable Documents as detailed below.

Failure to provide all essential Returnable Documents may result in a Respondent’s

disqualification at Transnet's sole discretion. Bidders are therefore urged to ensure that all

these documents are returned with their Proposals.

Please confirm submission of these essential Returnable Documents by so indicating [Yes or No] in the table

below:

ESSENTIAL RETURNABLE DOCUMENTS & SCHEDULES ¥| SUBMITTED

[Yes or No]

SECTION 1 : Notice to Bidders
SECTION 4 : Proposal Form O

SECTION 5 : Vendor Application Form

- Original cancelled cheque or bank verification of b#Meigddetails

- Certified copies of IDs of shareholder/directorg pers [ applicable]

- Certified copies of the relevant compa d®pn documents from Companies
and Intellectual Property Commissiol

- Entity’s letterhead

- Certified copy of valid VA

- Valid and original
Enterprises and s]

B-BBEE Verification Certificate at the closing date and
an automatic score of zero for preference

rovide a valid B-BBEE Verification Certificate at the closing date and
P will result in an automatic score of zero for preference

he case of Joint Ventures, a copy of the Joint Venture Agreement or written
confirmation of the intention to enter into a Joint Venture Agreement

SECTION 6 : Signing Power - Resolution of Board of Directors

SECTION 7 : Certificate of Acquaintance with RFP Documents

SECTION 8 : Certificate of Acquaintance with General Bid Conditions — Services

SECTION 9 : Certificate of Acquaintance with Terms and Conditions of Contract

SECTION 10 : RFP Declaration Form

SECTION 11 : Breach of Law Form

SECTION 13 : Supplier Integrity Pact

SECTION 14 : B-BBEE Preference Points Claim Form

Respondent’s Signature
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SECTION 15: Certificate of attendance of compulsory

SECTION 16: Certificate of Acquaintance with Specifications

SECTION 17: Certificate of acquaintance with nondisciosure agreement

Original and valid Tax Clearance Certificate [Consortia / Joint Ventures must submit a
separate Tax Clearance Certificate for each party]

Letter of Good Stating

c) Additional Documents
In addition to the requirements of paragraphs (a) and b) above, Responden *‘: further requested to
submit with their Proposals the following additional documents as detailed bel

Please confirm submission of these additional documents by so indicating®es or NoTin the table below:

ADDITIONAL DOCUMENTS PSS ENED
[Yes or No}
ANNEXURE B : B-BBEE Improvement Plan
CONTINUED VALIDITY OF RETURNABLE DOC!
The successful Respondent will be required tgfens validity of all returnable documents, including but not

limited to its Tax Clearance Certificate and v. B-BBEE Verification Certificate, for the duration of any contract
emanating from this RFP. Should the ReSgondent be awarded the contract [the Agreement] and fail to present

Transnet with such renewals as a ey become due, Transnet shall be entitled, in addition to any other
rights and remedies that it m IM@rms of the eventual Agreement, to terminate such Agreement forthwith
without any liability and 0 gfldice to any claims which Transnet may have for damages against the
Respondent.

&
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Transnet Request for Proposal No BT /10117 Page 25 of 25

By signing these RFP documents, the Respondent is deemed to acknowledge that he/she has
made himself/herself thoroughly familiar with all the conditions governing this RFP, including
those contained in any printed form stated to form part hereof, and Transnet SOC Ltd will
recoghise no claim for relief based on an allegation that the Respondent overlooked any such

condition or failed properly to take it into account for the purpose of calculating tendered prices

or otherwise.
SIGNED at on this day of 20_

SIGNATURE OF WITNESSES ADDRESS OF WITNE

\%

Name

Name

SIGNATURE OF RE % SJAUTHORISED REPRESENTATIVE:

&

NAME:

DESIGNATION:

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 5 : VENDOR APPLICATION FORM

Respondents are to furnish the following documentation and complete the Vendor Application Form below:

1. oOriginal cancelled cheque OR letter from the Respondent’s bank verifying banking details
[with bank stamp] \\

2. Certified copy of Identity Document(s) of Shareholders/Directors/M%[where
applicable]

3. Certified copies of the relevant company registration docu yompanies and

Intellectual Property Commission (CIPC)

Certified copies of the company’s shareholding/dj ectcgmlio

and postal addresses

A letter on the company’s letterhead confirm p
Original valid SARS Tax Clearance Certificat
Certified copy of VAT Registration

® N o »n >

A valid and original B-BBEE Vef{ficatiop Certificate / sworn affidavit or certified copy
thereof meeting the requiremeNts for B-BBEE compliance as per the B-BBEE Codes of Good

Practice

Certified copy of mpdhy Registration Certificate [if -applicable]

Vendor Application Form

p&py trading name

&,
\Co

ny registered name
Company Registration Number or ID Number if a Sole Proprietor
Form of entity [V] CcC Trust Pty Ltd Limited Partnership | Sole Proprietor
VAT number [if registered]
Company telephone number
Company fax number
Company email address
Company website address

Bank name Branch & Branch code

Respondent’s Signature Date & Company Stamp
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Account holder

Postal address

Physical Address

Contact person

Bank accéunt number

Code

Code

Designation
Telephone
Email \\
Annual turnover range [last financial .Yeér]. L o RS i ~ R5 "3 m e
. Does your compariy provide  Products N i BOth ;
g . headfdelivery ¢ National e i
5 yourcompany @ pubic o prvte eni Yo | prite

Does your company have a Tax Directive or IRP30 Certificate Yes # )
: 1;1 product or services [e.g. Statione sultig]
Complete B-BBEE Ownership Details: O
% Black % Black women 70 Disabled % Youth
ownership ownership Black ownership ownership
Does your entity have a BB cate Yes No
5-BBEE status [Level 1 to 9 / Unknown]
b .£ Bl : Part time |
If you are an exiglingg/end® with Transnet please complete the following:
t ct person
Contact number
: O Division'
Duly authorised to sign for and on behalf of Company / Organisation:
Name Designation
Signature Date
Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 6: SIGNING POWER — RESOLUTION OF BOARD OF DIRECTORS

NAME OF ENTITY:

It was resolved at a meeting of the Board of Directors held on

that

CAPACITY §IG NATURE

N\/
Q

FULL NAME(S)

is/are hereby authorised to enter into, sign, execute and complete any
d any subsequent Agreement for the provision of Services. A list of
tiate on behalf of the abovementioned entity [if not the authorised

in his/her capacity as indicated ab
documents relating to this Ro
those person(s) authorjg€d

signatories] is also i g with this Proposal together with their contact details.

FULL
SIGNATURE CHAIRMAN
> Q
FULL NAME
SIGNATURE SECRETARY

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 7: CERTIFICATE OF ACQUAINTANCE WITH RFP DOCUMENTS

NAME OF ENTITY:

\

1. I/We
do hereby certify that I/we acquainted myself/ourselves with & entation comprising this RFP
and all conditions contained therein, as laid down by T8 C Ltd for the carrying out of the
proposed supply/service/works for which I/we submitted roposal

2. I/we furthermore agree that Transnet SOC Lt ognise no claim from me/us for relief based on

3. I/We accept that an obligation res{g e/US to clarify any uncertainties regarding this bid which I/we

may have, before submitting Ve agree that I/we will have no claim based on an allegation

that any aspect of this RF

clear but in respect of which I/we failed to obtain clarity.

4. I/we understand t acC®mpanying Bid will be disqualified if this Certificate is found not to be true

and complete j %ct.

5. For th of this Certificate and the accompanying Bid, I/we understand that the word
“comp&§ipt” shall include any individual or organisation, other than the Bidder, whether or not affiliated
@ er, who:

has been requested to submit a Bid in response to this Bid invitation;
\\ b) could potentially submit a Bid in response to this Bid invitation, based on their

qualifications, abilities or experience; and

c) provides the same Services as the Bidder and/or is in the same line of business as the
Bidder

6. The Bidder has arrived at the accompanying Bid independently from, and without consultation,
communication, agreement or arrangement with any competitor. However communication between

partners in a joint venture or consortium will not be construed as collusive bidding.

7. In particular, without limiting the generality of paragraph 5 above, there has been no consultation,

communication, agreement or arrangement with any competitor regarding:

a) prices;

Respondent’s Signature Date & Company Stamp
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b) geographical area where Services will be rendered [market aIIocatidn]

c) methods, factors or formulas used to calculate prices;

d) the intention or decision to submit or not to submit, a Bid;

e) the submission of a Bid which does not meet the specifications and conditions of the RFP;
or

f bidding with the intention not winning the Bid.

8. In addition, there have been no consultations, communications, agreements or arrangements with any
competitor regarding the quality, quantity, specifications and conditions or d‘livery particulars of the

Services to which this RFP relates.

9. The terms of the accompanying Bid have not been, and will not be,_ disclose the Bidder, directly or
indirectly, to any competitor, prior to the date and time of the o 'Wning or of the awarding of
the contract.

10. I/We am/are aware that, in addition and without prejudic @ other remedy provided to combat any
restrictive practices related to bids and contracts,§Bids thdt are suspicious will be reported to the
Competition Commission for investigation and %position of administrative penalties in terms of
section 59 of the Competition Act No 89 ijnd/or may be reported to the Nationa! Prosecuting

oNmay be restricted from conducting business with the

D
public sector for a period not excfeding Iii! en] years in terms of the Prevention and Combating of
Corrupt Activities Act No 12 of 20 r apy other applicable legislation.

Authority [NPA] for criminal investigat]

SIGNED at on this day of 20_

N\

OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 8 : CERTIFICATE OF ACQUAINTANCE WITH THE GENERAL BID CONDITIONS -

SERVICES

[appended hereto as Appendix (i)]

\!

NAME OF ENTITY: ;

I/We

do
all the documentation comprising the General
[insert date] from Transnet SOC Ltd for the

submitted my/our Proposal.

hereby certify that I/we acquainted myself/ou

Bid Conditions - Services as received on
carrying out of the proposed Services for

nsnet Ltd shall recognise no claim from me/us for relief based on an
terms and conditions of the General Bid Conditions or failed to take it

I/We furthermore agree that

allegation that I/we overloo

into account for the pffpo alculating my/our offered prices or otherwise.

I/We confirm hdking n advised that a signed copy of this Schedule can be submitted in lieu of the

entire eral onditions as confirmation in terms of the Returnable Schedule.
\\ NED at on this day of 20
SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 9 : CERTIFICATE OF ACQUAINTANCE WITH THE TERMS AND CONDITIONS OF
CONTRACT FOR THE PROVISION OF SERVICES TO TRANSNET

[appended hereto as Appendix (ii)]

N\ A

ddtumentation comprising the Terms
Wisert date] from Transnet SOC Ltd for

2 submitted my/our Proposal.

NAME OF ENTITY:

I/We

hereby certify that I/we acquainted myself/ourselves wit|
and Conditions of Contract as received on
the carrying out of the proposed Services for whic

d recognise no claim from me/us for relief based on an

e

Dree® or otherwise.

1/We furthermore agree that Transnet SO

onditions of Contract or failed to take it into account for

allegation that I/we overlooked any Ter
the purpose of calculating my/our offered

I/We also note the obligations s set oUt in clause 19 [Terms and Conditions of Contract] of Transnet’s

General Bid Conditions [App )] which reads as follows:
19.1 The Se videt shall adhere to the Terms and Conditions of Contract issued with the Bid
Docgne ther with any schedule of “Special Conditions” or otherwise which form part

eQid Bocuments.

hoyid the Respondent find any conditions unacceptable, it should indicate which conditions
unacceptable and offer alternatives by written submission on its company letterhead. Any
such submission shall be subject to review by Transnet’s Legal Counsel who shall determine

whether the proposed alternative(s) are acceptable or otherwise, as the case may be.

I/We confirm having been advised that a signed copy of this Schedule can be submitted in lieu of the
entire Terms and Conditions of Contract as confirmation in terms of the Returnable Schedule.

SIGNED at on this day of 20

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 10 : RFP DECLARATION FORM

NAME OF ENTITY:

We XO hereby certify that:
1. Transnet has supplied and we have received appropgate s to any/all questions [as
applicable] which were submitted by ourselves for {ication purposes;
2. we have received all information we deemed nec or the completion of this Request for

Proposal [RFP];

3. at no stage have we received additioNglghformation relating to the subject matter of this RFP

from Transnet sources, other thil ation formally received from the designated Transnet

contact(s) as nominated in jifie R ments;

4. as o tity is concerned, that the processes and procedures adopted
RFP and the requirements requested from Bidders in responding to

5. furthe clare that a family, business and/or social relationship exists / does not

applicable] between an owner / member / director / partner / shareholder of
nd an employee or board member of the Transnet Group including any person who

involved in the evaluation and/or adjudication of this Bid.

In addition, we declare that an owner / member / director / partner / shareholder of our entity

\\ is / is not [delete as applicable] an employee or board member of the Transnet Group.

7. If such a relationship as indicated in paragraph 5 and/or 6 exists, the Respondent is to complete

the following section:

FULL NAME OF OWNER/MEMBER/DIRECTOR/
PARTNER/SHAREHOLDER: ADDRESS:

Respondent’s Signature Date & Company Stamp
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Indicate nature of relationship with Transnet:

[Failure to furnish complete and accurate information in this regard will lead to the disqualification of a

response and may preclude a Respondent from doing future business with Transnet]

8. We declare, to the extent that we are aware or become aware of any relationship between
ourselves and Transnet [other than any existing and appropriate business relationship with
Transnet] which could unfairly advantage our entity in the forthcoming adjudication process, we

shall notify Transnet immediately in writing of such circumstances. \

9. We accept that any dispute pertaining to this Bid will be re hrough the Ombudsman

w man. The Ombudsman
i sought.

an award of business or decision

process and will be subject to the Terms of Reference o

process must first be exhausted before judicial review

10. We further accept that Transnet reserves the rig

based on the recommendations of the Omjudsm&gghout having to follow a formal court
process to have such award or decision e.
SIGNED at is day of 20___

For and on behalf of AS WITNESS:

Name:

Position:

Signature:

Date:

Place:

Respondent’s Signature Date & Company Stamp
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IMPORTANT NOTICE TO RESPONDENTS

Transnet has appointed a Procurement Ombudsman to investigate any material complaint in
respect of RFPs exceeding R5,000,000.00 [five million S.A. Rand] in value. Should a Respondent
have any material concern regarding an RFP process which meets this threshold, a complaint may
be lodged with the Ombudsman for further investigation. The Ombudsman reserves the right to

refer the complaint to an external service provider for investigation.

It is incumbent on the Respondent to familiarise himself/herself with the Terms of Reference OF

the Ombudsman which are available for review at Transnet’s website www%nsnet.net.

An official complaint form may be downloaded from this website and s ed, together with any

supporting documentation, within the prescribed period, to procu

e lodged with the Chief

eclalist Unit.

For transactions below the abovementioned threshold, a co
Procurement Officer of the relevant Transnet Operating Diw

Respondents are to note that a complaint must be made faith. If a complaint is made in

bad faith, Transnet reserves the right to place suc dder on its List of Excluded Bidders.
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 11 : BREACH OF LAW FORM

NAME OF ENTITY:

I/We \*

do hereby certify that [/we have/have not been [delete as applicab ound guilty during the
ot lgnited to a breach of the

preceding 5 [five] years of a serious breach of law, including
Competition Act, 89 of 1998, by a court of law, tribunal or othe
that the Respondent is required to disclose excludes rela

traffic offences. @

ative body. The type of breach

offences or misdemeanours, e.g.

Where found guilty of such a serious breach, pg€as®discl®se:

NATURE OF BREACH:

DATE OF BREA

Further, acknowledge that Transnet SOC Ltd reserves the right to exclude any Respondent
process, should that person or entity have been found guilty of a setious breach of law,

gulatory obligation.

SIGNED at on this day of 20__

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 12 : RFP CLARIFICATION REQUEST FORM

RFP No: BT10117
RFP deadline for questions / RFP Clarifications: Before 10:00 on 20 March 2014

'\

TO: Transnet SOC Ltd

ATTENTION: The Tender Administrator

EMAIL [cobus.carstens@transnet.net] V
DATE:

FROM:

RFP Clarification No [to be inserted by Transn

REQWYEST BOR RFP CLARIFICATION ]
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 13 : SUPPLIER INTEGRITY PACT

Transnet’s Integrity Pact requires a commitment from Service Providers and Transnet that they will not
engage in any:

o Corrupt and fraudulent practices;

o Anti-competitive practices; and \\

o Actin bad faith towards each other.

The Integrity Pact also serves to communicate Transnet’s Gift Pglicy v the remedies available to

Transnet where a Respondent contravenes any provision of rity®Pact.

Respondents are required to familiarise themselves§with t ntents of the Integrity Pact which is
available on the Transnhet Internet site [www.tran t/Tenders/Pages/default.aspx] or on request.
NAME OF ENTITY: QQ

I/We Q

do hereby certify that

Transnet Integrity
Transnet Suppli %

I/We fu mope agree that Transnet SOC Ltd shall recognise no claim from me/us for relief based on an

quainted myself/ourselves with all the documentation comprising the
/We agree to fully comply with all the terms and conditions stipulated in the

I/we overlooked any terms and conditions of the Integrity Pact or failed to take it into

for the purpose of submitting my/our offer.

I/We confirm having been advised that a signed copy of this Schedule can be submitted in lieu of the

entire Transnet Integrity Pact as confirmation in terms of the Returnable Schedule.

SIGNED at on this day of 20___

SIGNATURE OF WITNESS SIGNATURE OF RESPONDENT

Respondent’s Signature Date & Company Stamp
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 14 : B-BBEE PREFERENCE POINTS CLAIM FORM

This preference form contains general information and serves as a claim for preference points for Broad-

)

1.1 Atotal of 10 preference points shall be awarded for B-BBEE WO Contribution.

1.2 Failure on the part of a Bidder to fill in and/or to sign th submit a B-BBEE Verification
Certificate from a Verification Agency accredited g th African Accreditation System
[SANAS] or a Registered Auditor approved by th % endent Regulatory Board of Auditors
[IRBA] or an Accounting Officer as contegppldied in the Close Corporation Act [CCA] together
with the bid will be interpreted to hat Yyeference points for B-BBEE Status Level of

)

subsequently, to substantiat§ any glaim in regard to preferences, in any manner required by

Based Black Economic Empowerment [B-BBEE] Status Level of Contribution.

1. INTRODUCTION

Contribution are not claimed.

1.3 Transnet reserves the right to g Bidder, either before a Bid is adjudicated or at any time

Transnet.

2. GENERAL DEFINITI

2.1 Tall appligab " include value-added tax, pay as you earn, income tax, unemployment
insuranceyfun ributions and skills development levies;
2.2 eans broad-based black economic empowerment as defined in section 1 of the

d Black Economic Empowerment Act;

EE status of contributor” means the B-BBEE status received by a measured entity based

its overall performance using the relevant scorecard contained in the Codes of Good Practice

on Black Economic Empowerrﬁent, issued in terms of section 9(1) of the Broad-Based Black

Economic Empowerment Act;

2.4 “Bid” means a written offer in a prescribed or stipulated form in response to an invitation by
Transnet for the provision of goods, works or services;

2.5 “Broad-Based Black Economic Empowerment Act” means the Broad-Based Black Economic
Empowerment Act, 2003 [Act No. 53 of 2003];

2.6  “comparative price” means the price after the factors of a non-firm price and all unconditional
discounts that can utilised have been taken into consideration;

2.7 “consortium or joint venture” means an association of persons for the purpose of combining
their expertise, property, capital, efforts, skills and knowledge in an activity for the execution of a

contract;
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2.8 “contract” means the agreement that results from the acceptance of a bid by Transnet;

2.9 “EME” means any enterprise with an annual total revenue of R5 [five] million or less as per the
2007 version of the B-BBEE Codes of Good Practice and means any enterprise with an annual total
revenue of R10 [ten] million or less as per the Revised Codes of Good Practice issued on 11
October 2013 in terms of Government Gazette No. 36928;

2.10 “firm price” means the price that is only subject to adjustments in accordance with the actual
increase or decrease resulting from the change, imposition, or abolition of customs and excise
duty and any other duty, levy, or tax, which, in terms of the law or regulation, is binding on the
contractor and demonstrably has an influence on the price of any supplie‘ or the rendering costs

of any service, for the execution of the contract;

2.11 “functionality” means the measurement according to predeter orms, as set out in the
bid documents, of a service or commaodity that is designed ww and useful, working or
operating, taking into account, among other factors, th Ny, N4 ility, viability and durability

of a service and the technical capacity and ability of
2.12 “non-firm prices” means all prices other than “fir
2.13 “QSE” means any enterprise with an an tal revenue between R5 [five] million and R35
[thirty five] million as per the 2007 ver, f theNB-BBEE Codes of Good Practice and means any

etween R10 [ten] million and R50 [fifty] million as per
&d on 11 October 2013 in terms of Government Gazette

enterprise with an annual total rev
the Revised Codes of Good Pr.
No. 36928;

2.14 “person” includes refefQnce to ristic person;

2.15 “rand value” mean al estimated value of a contract in South African currency, calculated

at the time ofdfid jpv

2.16 “subco s the primary contractor’s assigning or leasing or making out work to, or
employinyano@er person to support such primary contractor in the execution of part of a project

ns, and includes all applicable taxes and excise duties;

erms e contract;

2. ) tovgl fevenue” bears the same meaning assigned to this expression in the Codes of Good
ice on Black Economic Empowerment, issued in terms of section 9(1) of the Broad-Based
S ack Empowerment Act and promulgated in the Government Gazette on 9 February 2007;

2. “trust” means the arrangement through which the property of one person is made over or
bequeathed to a trustee to administer such property for the benefit of another person; and

2.19 “trustee” means any person, including the founder of a trust, to whom property is bequeathed in
order for such property to be administered for the benefit of another person.

3. ADJUDICATION USING A POINT SYSTEM

3.1  The Bidder obtaining the highest number of total points for the evaluation criteria as enumerated
in Section 2 of the RFP will be awarded the contract, unless objective criteria justifies the award to

another bidder.

3.2 Preference points shall be calculated after prices have been brought to a comparative basis taking

into account all factors of non-firm prices and all unconditional discounts.
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3.3 Points scored will be rounded off to 2 [two] decimal places.

34 In the event of equal points scored, the Bid will be awarded to the Bidder scoring the highest
number of preference points for B-BBEE.

3.5  However, when functionality is part of the evaluation process and two or more Bids have scored
equal points including equal preference points for B-BBEE, the successful Bid will be the one
scoring the highest score for functionality.

3.6 Should two or more Bids be equal in all respect, the award shall be decided by the drawing of lots.

'\
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4, POINTS AWARDED FOR B-BBEE STATUS LEVEL OF CONTRIBUTION

4.1 Interms of the Preferential Procurement Regulations, 2011, preference points shall be awarded to
a Bidder for attaining the B-BBEE status level of contribution in accordance with the table below:

B-BBEE Status Level of Number of Points
Contributor [Maximum 10]

1 10
2 9
3 8
4 5
5 4
6 3
7

8

Non-compliant contributor

4.2 Bidders who qualify as EMEs in terms 2 version of the Codes of Good Practice must
submit & certificate issued by an Ag Officer as contemplated in the CCA or a Verification
Agency accredited by SANAS gg d @- red Auditor. Registered auditors do not need to meet
the prerequisite for IRBA’s a@proval 18 the purpose of conducting verification and issuing EME’s
with B-BBEE Status Leve] Certi

4.3  Bidders who qualify s in terms of the Revised Codes of Good Practice issued on 11 October
2013 in terms ment Gazette No. 36928 are only required to obtain a sworn affidavit on
an annual nfigning that the entity has an Annual Total Revenue of R10 million or less and

el lack ownership.

4.4 oRNthe®2007 version of the Codes of Good Practice, Bidders other than EMEs must submit

and valid B-BBEE status level verification certificate or a certified copy thereof,

lating their B-BBEE rating issued by a Registered Auditor approved by IRBA or a
Verification Agency accredited by SANAS.

a, In terms of the Revised Codes of Good Practice issued on 11 October 2013 in terms of
Government Gazette No. 36928, Bidders who qualify as QSEs are only required to obtain a sworn
affidavit on an annual basis confirming that the entity has an Annual Total Revenue of R50 million
or less and the entity’s Level of Black ownership. Large enterprises must submit their original and
valid B-BBEE status level verification certificate or a certified copy thereof, substantiating their B-
BBEE rating issued by a Registered Auditor approved by IRBA or a Verification Agency accredited
by SANAS.

4.6 A trust, consortium or joint venture will qualify for points for its B-BBEE status level as a legal
entity, provided that the entity submits its B-BBEE status level certificate.

4.7 A trust, consortium or joint venture will qualify for points for their B-BBEE status level as an
unincorporated entity, provided that the entity submits their consolidated B-BBEE scorecard as if

they were a group structure and that such a consolidated B-BBEE scorecard is prepared for every
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separate bid.

4.8  Tertiary institutions and public entities will be required to submit their B-BBEE status level
certificates in terms of the specialised scorecard contained in the B-BBEE Codes of Good Practice.

4.9 A person will not be awarded points for B-BBEE status level if it is indicated in the Bid documents
that such a Bidder intends subcontracting more than 25% [twenty-five per cent] of the value of
the contract to any other enterprise that does not qualify for at least the same number of points
that such”a Bidder qualifies for, unless the intended subcontractor is an EME that has the
capability and ability to execute the subcontract.

4.10 A person awarded a contract may not subcontract more than 25% [twenty-five per cent] of the
value of the contract to any other enterprise that does not have an equ“r higher B-BBEE status
level than the person concerned, uniess the contract is subcontract® to an EME that has the
capability and ability to execute the subcontract.

4.11 Bidders are to note that in terms of paragraph 2.6 of Statem ofgthe Revised Codes of Good
Practice issued on 11 October 2013 in terms of nt Gazette No. 36928, any

representation made by an entity about its B-BBE e must be supported by suitable

evidence or documentation. As such, Transnetf res e right to request such evidence or

documentation from Bidders in order to verj B-BBEE recognition claimed.

5. B-BBEE STATUS AND SUBCONTRACTI

5.1 Bidders who claim pointsg @ of B-BBEE Status Level of Contribution must

complete the following:

B-BBEE Status Leyel ibutor = [maximum of 10 points]

Note: P % in respect of this paragraph 5.1 must be in accordance with the table
pawigraph 4.1 above and must be substantiated by means of a B-BBEE certificate

erification Agency accredited by SANAS or a Registered Auditor approved by IRBA or
idavit in the case of an EME or QSE.

N, Subcontracting:

Will any portion of the contract be subcontracted? YES/NO [delete which is not applicable]

If YES, indicate:
()  What percentage of the contract will be subcontracted? i, %
(i)  The name of the SUDCONEIACEON .........cviiiiiee it e et ereeeeeee v eseeseer e s nesesesee e e
(i) The B-BBEE status level of the subcontractor e,
(iv) Is the subcontractor an EME? YES/NO

5.3  Declaration with regard to Company/Firm
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(i) Name of COMPANY/FIMMN..... ... v vesses e sis s coses s e e ese s saeres
(ii)y VAT registration number............. e e
(i) Company registration NUMDET...............oovoiriir v ssssses s s ie e

(iv) Type of Company / Firm
oPartnership/Joint Venture/Consortium
oOne person business/sole propriety

oClose Corporations \\

oCompany (Pty) Ltd
[TICK APPLICABLE BOX]

(v) Describe Principal Business Activities

...............................................

(vi) Company Classification
oManufacturer
oSupplier
oProfessionalgServic ider
oOther SEQN oviders, e.g Transporter, etc
(TI BLE BOX]

@ ber of years the company/firm has been in business
>

Respondent’s Signature
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BID DECLARATION

I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf of the
company/firm, certify that points claimed, based on the B-BBEE status level of contribution
indicated in paragraph 4 above, qualifies the company/firm for the preference(s) shown and I /

we acknowledge that:

(i) The information furnished is true and correct.

(i) In the event of a contract being awarded as a result of points claimed as shown in
paragraph 6 above, the contractor may be required to furnish documentgry proof to the
satisfaction of Transnet that the claims are correct. \

(iii) If the B-BBEE status level of contribution has been claimed or obigi on a fraudulent

basis or any of the conditions of contract have not been fgdfilled, Tr@nsnet may, in

addition to any other remedy it may have:

(a) disqualify the person from the bidding process;

(b) recover costs, losses or damages it has inc @ sUffered as a result of that
person’s conduct;

(c) cancel the contract and claim any es which it has suffered as a result of
having to make less favourable ements due to such cancellation;

(d) restrict the Bidder or contrgf areholders and directors, and/or associated
entities, or only the sh .% d directors who acted in a fraudulent manner,

from obtaining busine§g frompTransnet for a period not exceeding 10 years, after
the audi alteramWartem [Near the other side] rule has been applied; and/or

(e) forward the m r criminal prosecution.
WITNESS
1. .
\\ 2 SIGNATURE OF BIDDER
2 s

DATE:
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 15: CERTIFICATE OF ATTENDANCE OF RFP BRIEFING

It is hereby certified that — \\

dis V

2.

Representative(s) of [name of entity]

attended the RFP briefing in respect of the p e ices to be rendered in terms of this RFP on
2014

TRANSNET'S REPRESINT, § RESPONDENT'S REPRESENTATIVE

DATE DATE
EMAIL
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 16 : CERTIFICATE OF ACQUAINTANCE WITH SPECIFICATIONS

[appended hereto as Appendix (iii)]
I/We
do

hereby certify that I/we acquainted myself/ourselves with ali the docuﬁtation comprising the
ed my/our Proposal.

Specifications for the carrying out of the proposed Services for which I/we s

I/We furthermore agree that Transnet SOC Ltd shall recognise no claiga from m&§us for relief based on an
allegation that I/we overlooked any provisions of the Specifications Mtake it into account for the
purpose of calculating my/our offered prices or otherwise.

I/We confirm having been advised that a signed copy of dule can be submitted in lieu of the

Specifications as confirmation in terms of the Returnal¥e Schedule.

SIGNED at this day of 20
SIGNATURK@
S

SIGNATURE OF RESPONDENT
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 17 : CERTIFICATE OF ACQUAINTANCE WITH NON DISCLOSURE AGREEMENT

I/We

do hereby certify that I/we acquainted myself/ourselves with all the documentation comprising the Non
Disclosure Agreement [Appendix iv] for the carrying out of the proposed sup y‘ which I/we submitted

my/our Proposal.

I/We furthermore agree that Transnet SOC Ltd shall recognise no claj m rge/us for relief based on an
allegation that I/we overlooked any provisions of the Non Disc e®ment or failed to take it into

account for the purpose of submitting my/our bid.

I/We confirm having been advised that a signed copg of th edule can be submitted in lieu of the

Non Disclosure Agreement as confirmation in ter Returnable Schedule.

SIGNED at @ this day of 20

SIGNATURE OF WITN SIGNATURE OF RESPONDENT

X
%

S
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RFP FOR THE PROVISION OF
SKILLED HOSPITALITY STAFF FOR THE BLUE TRAIN
FOR A PERIOD OF 24 MONTHS

Section 18: B-BBEE IMPROVEMENT PLAN

Transnet encourages its Service Providers to constantly strive to improve their B-BBE \ting and requests that

Respondents submit a B-BBEE improvement plan. Respondents are therefore requestid to indicate whether they

will maintain or improve their BBBEE status over the contract period..

Additional contractual requirements V

Should a contract be awarded through this RFP process, the su espondent(s) may be contractually

committed, /nter alia, to the following conditions:

e relevant mechanisms and procedures are in place

& rasure and verify the Service Provider’s compliance with

a) The original B-BBEE Improvement Plan may rggufle certain additions or updates in order to ensure
that Transnet is satisfied that developmen iectivig will be met.

b) The Service Provider will need to eng
to allow Transnet access to inforgmti
its stated B-BBEE Improvement §gmmitgnents.

c)

The Service Provider wilhbe Wequired to provide:
(i) quarterly st for Transnet; and

(i) afinal mpfbvement Plan report, to be submitted to Transnet prior to the expiry date of
ra
S

the co etailing delivery, implementation and completion of all B-BBEE Improvement

m

d) i on provided by the Service Provider in order to measure its progress against its stated
ill be auditable.
S

Respondents are requested to submit their B-BBEE Improvement Plan as an additional document with their

Proposals by compietion of Annexure B appended hereto.

Respondent’s Signature
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ANNEXURE - A

TECHNICAL COMPLIANCE SHEET - BT/10117

The compliance response is to contain ONLY the following statements, “Comply”,
or “Do not comply”.

Where either “Do not comply” is inserted, remarks as to the reason for the

deviation from the requirement is required
!
Main Specification: APPENDIX (iii) ~B&101 17
| spe Compliance |
Cla Response
_1 131 DR
2 1.3.2
3 1.3.3
4 1.3.4
5 1.3.5 Q
6 1.3.6
7 1.3.7
8 1.4
9 2.1
e
11\ 3
13 | M
13 | 3.1
14 | 3.2
15 |33
16 4.1
17 |[5.2
18 |5.3
19 |54
20 |5.6




TRANSNET

KA

freight rail
21 |5.7
22 6.1
23 |[6.2
24 16.3
25 | 6.4
26 |6.5 “\
27 |6.6 A
28 |6.7
29 | 7.2
30 [7.3 *
31 |7.4
32 |7.5
33 |8
Annexure A — Technical Compliance Sheet. BT10
Respo gnature Date & Company Stamp
S
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ANNEXURE B: B-BBEE IMPROVEMENT PLAN

Transnet encourages its Suppliers/Service Providers to constantly strive to improve their B-BBEE rating. Whereas
Respondents will be allocated points in terms of a preference point system based on its B-BBEE scorecard, in
addition to such scoring, Transnet also requests that Respondents submit a B-BBEE improvement plan. Respondents
are therefore requested to indicate the extent to which their ownership, management control, Supplier
Development, Preferential Procurement and Enterprise Development will be maintained or improved over the

contract period.

Respondents are requested to submit their B-BBEE Improvement Plan as an addi 'Aal document with their

Proposals.

Respondents are to insert their current status (%) and future targets (%, 1o
not the % change but the end-state quantum expressed as a percentage] W oWo/e below. This will indicate how
you intend to sustain or improve your B-BBEFE rating over the contra

binding commitment to the successful Respondent.

Transnet reserves the right to request supporting evidence stantiate the commitments made in the B-BBEE

Improvement Plan.
“Current Future
OWNERSHIP INDICATOR . esponses  Status (%) | Target (%)
1. The percentage of the Provide Rgormmtment based on the extent
business owned by Black® to Which o ship in the hands of Black
persons. s as a percentage of total ownership
ganifsation would be sustained or

ased over the contract period,

2.  The percentage of yo ovide a commitment based on the extent
business owned by Bgc to which ownership in the hands of Black
women. women as a percentage of total ownership

of the organisation would be sustained or

Increased over the contract period.

Provide a commitment based on the extent
to which ownership in the hands of Black
youth as a percentage of total ownership
of the organisation would be sustained or
Increased over the contract period.

4. The percentage of the Provide a commitment based on the extent
business owned by Black to which ownership in the hands of Black
persons living with disabilities | disabled persons as a percentage of total

ownership of the organisation would be

sustained or increased over the contract

period.
5.  New Entrants® (Early stage Provide a commitment based on the extent
business) to which new entrants will be supported

over the contract period.

1 "Black” means South African Blacks , Coloureds and Indians , as defined in the B-BBEF Act, 53 of 2003

2 "Black youth” means Black persons from the age of 16 to 35

3 “New Entrants” means an early stage business which is similar to a start-up. However, an early stage business is typically 3
years old or fess.
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MANAGEMENT CONTROL Required Responses Current Future
INDICATOR Status (%) | Targets (%)
6. The percentage of Black Provide a commitment based on the extent
Board members in relation to | fo which the number of Black Board
the total number of Board members, as a percentage of the total
members Board, would be sustained or increased
over the contract period.
7. The percentage of Black Provide a commitment based on the extent
female Board members in to which the number of Black female Board
relation to the total number members, as a percentage of the total
of Board members Board, would be sustained or increased \\
over the contract period.
8.  Black Executives directors as | Provide a commitment based on the extent

a percentage of all executive | to which the number of Black executive

directors Directors as a percentage of all Executive
Directors would be sustained or incré&@
over the contract period.
9. Black female Executives Provide a commitment based o @
directors as a percentage of to which the number of Bl&ck ferme
all executive directors executive Directors as entage of all
Executive D/rea‘ors ustained or
increased over th ct period.
Other Executive Management | Required Staﬂqs (%) 'I‘m'nsts i%)
10. Black Executive Management | Proyide ment based on the extent

ich the number of Black executive
rs as a percentage of all Executive
would be sustained or increased
the contract period.

as a percentage of all
executive directors

ovide a commitment based on the extent
fo which the number of Black female
executive Managers as a percentage of all
Executive Directors would be sustained or
/ncreased over the contract period.

11. Black Female Executi
Management as a pefgenge
of all executive dige 3

‘-EI- ; o —=§hF—-_'_-_Lr' —-:I —l=I=;:' B == mﬁ_
d'agégqnge il argets
-t il - ;-_— s mam e
&uployees in Senior Provide the percentage of Blacks that
Manage ent as a percentage | would be appointed or retained by the
of all senior management Board and would be operationally involved

in the day to day senior management of
the business, with individual responsibility
for overall andyor financial management of
the business and actively involved in the
development and implementation of
overall strategy, over the contract

period.

13. Black female employees in Provide the percentage of Black females
Senior Management as a that would be appointed or retained by the
percentage of all senior Board and would be operationally involved
management in the day to day senior management of

the business, with individual responsibility
for overall and/or financial management of
the business and actively involved in the
development and implementation of
overall strategy, over the contract

period.
Requ TR
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Black employees in Middie Provide the percentage of Blacks that

14.
Management as a percentage | would be retained or appointed by the
of all middle management organisation in the middle management
cadre and would be operationally involved
In the day to day management of the
business, with individual responsibility for a
particular area within the business and
actively involved in the day to day
management of the organisation, over
the contract period. \\
15. Black female employees in Provide the percentage of Blacks females
Middle Management as a that would be retained or appointed by the
percentage of all middle organisation in the middle managemep
management cadre and would be operationally involved

in the day to day management of th&
business, with individual responsg

Black employees in Junior
management as a percentage
of all junior management

19.

17.

Black female employees i Q/de a commitment based on the extent
Junior management as to which the number of Black female Junior
percentage of all ju lanagers as a percentage of the total
management Junior Managers, would be sustained or
Increased over the contract period.

Provide a commitment based on the extent

s as a percentage of | fo which the percentage of Black disabled

yees employees, in relation to the total of all
employees in the organisation, would be
sustained or increased over the contract
period.

Provide a commitment based on t/7e extent
to which B-BBEF spend from all
Empowering Suppliers would be sustained
or Increased over the contract perfod.

B-BBEE procurement spend
from all Empowering
Suppliers® based on the B-
BBEE procurement

* "Empowering Suppliers” means a B-BBEE compliant entity, which should meet at least three of the following criteria if it is a

Large Enterprise or one if it is @ QSE:

(8) At least 25% of cost of sales excluding labour cost and depreciation must be procured from local producers or focal
supplier in SA, for service industry labour cost are included but capped to 15%.

(b) Job creation - 50% of jobs created are for Black people provided that the number of Black employees since the immediate
prior verified B-BBEE Measurement is maintained.

(¢) At least 25% transformation of raw material/beneficiation which include local manufacturing, production and/or assembly,
andayor packaging.

(a) Skills transfer - at least spend 12 days per annum of productivity deployed in assisting Black EMFs and QSEs beneficiaries
to increase their operation or financial capacity.
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recognition level as a
percentage of total measured
procurement spend

20. 20 B-BBEE procurement Provide a commitment based on the extent
spend from all Empowering to which B-BBEE spend from Empowering
Suppliers QSEs based on the Supplier QSEs would be sustained or

. applicable B-BBEE Increased over the contract period

Procurement Recognition
Levels as a percentage of
Total Measured Procurement

Spend ‘\

21. B-BBEE procurement spend Provide a commitment based on the extent
from Exempted Micro- to which B-BBEE spend from EMEs would
Enterprise based on the be sustained or increased over the contra
applicable B-BBEE period

procurement recognition
Levels as a percentage of
Total Measured Procurement

Spend

22. B-BBEE procurement spend Provide a commitment basRd on the extent
from Empowering Suppliers to which spend from ring Suppliers
that are at least 51% black who are more tha, Blaowned
owned based on the would be maintain increased.over the

Total Measured Procurement
Spend

applicable B-BBEE contract peri
Procurement Recognition
Levels as a percentage of <

a commitment based on the extent
spend from Empowering Suppliers
re more than 30% Black women-
ned would be maintained or increased
ver the contract period.

23. B-BBEE procurement spend
from Empowering Suppliers
that are at least 30% bl
women owned based gg {
applicable B-BBEE
Procurement Recogni§on

Provide a commitment based on the extent
to which spend from suppliers from
Designated Group Suppliers that are at
least 51% Black owned would be
maintained or increased over the contract
period.

> ‘"Designated Groups” means:

a) unemployed black people not attending and required by law to attend an educational institution and not awaiting admission
to an educational institution;

b)  black people who are youth as defined in the National Youth Commission Act of 1996;

¢) black people who are persons with disabilities as defined in the Codes of Good Practice on employment of people with
disabilities issued under the Employment Equity Act;

d) black people living in rural and under developed areas; and

€)  black military veterans who qualifies to be called a military veteran in terms of the Military Veterans Act 18 of 2011.

Respondent’s Signature Date & Company Stamp



B-BBEE Improvement Plan Page 5 of 5
Transnet RFP No BT10117

IR R Current Future
SUPPLIER DEVELOPMENT A o . 2
INDICATOR Required Response Status (%) | Target (%)
25. Annual value of all Supplier Provide a commitment based on the
Development® Contributions percentage in your organisation’s annual
made by the Measured entity | spend on Supplier Development initiatives,
as a percentage of the target | will be maintained or improved over the
contract period.
ENTERPRISE DEVELOPMENT Required Response Current |  Future
INDICATOR Status (%) | Target (%)
26. The organisation’s annual Provide a commitment based on the \
spend on Enterprise retention or increase in your organisation’s
Development’ as a annual spend on Enterprise Development
percentage of Net Profit after | /nitiatives, as a percentage of its Nert Profi
Tax [NPAT] after Tax, over the contract period.
S

6

“Supplier Development’ means monetary or non-monetary contributions carried out for the benefit of value-adding

suppliers to the Measured Entity, with the objective of contributing fo the development, sustainability and financial and

operational independence of those beneficiaries:

(a) Supplier Development Contributions to suppliers that are Exempted Micro-Enterprises or Qualifying Small Fnterprises
which are at least 51% black owned or at least 51% black women owned,

Supplier Development within the contest of the B-BBEE scorecard must be differentiated from Transnet’s Supplier

Development Initiatives. Whereas the former relates to the definition above, the latter relates to improving the socio-economic

environment through initiatives that are committed to as part of a contract award that contribute to the development of a

competitive supplier base in relation to a particular industry.

“Enterprise Development” means monetary and non-monetary contributions carried out for the following beneficiaries, with

the objective of contributing to the development sustainability and financial and operational independence of those

beneficiaries:

(a) Enterprise Development Contributions to Exempted Micro-Enterprises or Qualifying Small Enterprises which are at least

51% Black owned or at least 51% Black women owned;:

Respondent’s Signature Date & Company Stamp
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Transnet General Bid Conditions — Services
[January 2014]

1 DEFINITIONS

Where the following words or phrases are used in this Agreement, such words or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requires otherwise:

1.1 Bid shali mean a Respondent’s tendered response / proposal to a Transnet RFP or RFQ;

1.2 Bid Document(s) shall mean a reference to a Request for Proposal or Request for Quotation;
1.3 Day shall mean any day other than a Saturday, Sunday or public holiday; \

1.4 Respondent(s) shall mean a respondent/bidder to a Bid Document;

1.5  RFP shall mean Request for Proposal;

1.6  RFQ shall mean Request for Quotation; V

1.7  RFX shall mean RFP or RFQ, as the case may be;

1.8  Services shall mean the services required by Transnet ied in its Bid Document;

1.9  Service Provider shall mean the successful Respdndent;

1.10 Tax Invoice shall mean the document as rgagire Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to tj

1,11 Transnet shall mean Transnet SOC Wte'Owned Company; and

1.12 VAT shall mean Value-Added Tx i s of the Value-Added Tax Act, 89 of 1991, as may be

amended from time to tim

2 GENERAL

All Bid Documents an quent contracts and orders shall be subject to the following general conditions
as laid down bq anWare to be strictly adhered to by any Respondent to this RFX.
F

3 SUBMISS DOCUMENTS

3.1 , WRiMN shall hereinafter include reference to an RFP or RFQ, shall be submitted to Transnet no
r n the closing date and time specified in accordance with the directions issued in the Bid

«, Documents. Late Bids will not be considered.
3.2 Bids shall be delivered in a sealed envelope in accordance with the instructions indicated in the Bid

Documents with the Bid number and subject marked on the front of the envelope.

3.3 The Respondent’s return address must be stated on the reverse side of the sealed envelope.

4 USE OF BID FORMS

4.1  Where special forms are issued by Transnet for the submission of Bids, Respondents are required to
submit their Bids by completion of the appropriate sections on such official forms and not in other
forms or documents bearing their own terms and conditions of contract. Non-compliance with this
condition may result in the rejection of a Bid.

4.2  Respondents must note that the original Bid forms must be completed for submission and not a

reprocessed copy thereof,

Page 3 of 11



Transnet General Bid Conditions — Services
[January 2014]

10

4.3  Only if insufficient space has been allocated for a particular response may a Respondent submit
additional information under separate cover using its company’s letterhead. This must be duly cross-

referenced in the RFX.

BID FEES
5.1 A non-refundable fee may be charged for Bid Documents, depending on the administrative cost of

preparing and issuing such Bid Documents.

5.2 Only Respondents that have paid the Bid fee and provided proof of paym‘a when submitting their

Bid will be considered.

VALIDITY PERIOD y
6.1  Respondents must hold their Bid valid for acceptance by T ny time within the requested

validity period after the closing date of the RFX.

6.2  Respondents may be requested to extend their yalidi for a specified additional period. In

such instances, Respondents will not be allo change any aspect of their Bid, unless they are

able to demonstrate that the proposed (s) ®as a direct and unavoidable consequence of

Transnet’s extension of the validity p

SITE VISIT / BRIEFING SESSION

Respondents may be requested tq atten®w@a site visit where it is considered necessary to view the site
prior to the preparation of Bid an RFX briefing session when Transnet deems it necessary to provide

Respondents with additi ation relevant to the compilation of their Bids. When such visits or

sessions are indicat ulsory in the Bid Document, Respondents are obliged to attend these

meetings as failure’ | result in their disqualification.

CLARIFI RE THE CLOSING DATE
Shou ificRigM be required on any aspect of the RFX before the closing date, the Respondent must
dj queries to the contact person identified in the Bid Document.

~
9 S

COMMUNICATION AFTER THE CLOSING DATE

~ After the closing date of a Bid [i.e. during the evaluation period] the Respondent may only communicate with

the Secretary of the relevant Acquisition Council.

UNAUTHORISED COMMUNICATION ABOUT BIDS

Where Bids are submitted to the Secretary of an Acquisition Council, Respondents may at any time
communicate with the Secretary on any matter relating to its Bid but, in the absence of written authority
from the Secretary, no communication on a question affecting the subject of a Bid shall take place between
Respondents or other potential service providers or any member of the Acquisition Council or official of
Transnet during the period between the closing date for the receipt of the Bid and the date of the
notification of the successful Respondent(s). A Bid, in respect of which any such unauthorised

communication has occurred, could be disqualified.
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11

12

RETURNABLE DOCUMENTS

All returnable documents listed in the RFX Documents must be submitted with Respondent’s Bid. Failure to

submit mandatory returnable schedules / documents will result in disqualification. Failure to submit other

schedules / documents may result in disqualification.

DEFAULTS BY RESPONDENTS

12.1

12.2

If the Respondent, after it has been notified of the acceptance of its Bid fails to:

a) enter into a formal contract when called upon to do so within s c\}eriod as Transnet may

specify; or

b) accept an order in terms of the Bid;
c) furnish satisfactory security when called upon to do s Vent of the contract; or

d) comply with any condition imposed by Transnet,
Transnet may, in any such case, without prejudice to er legal remedy which it may have,

proceed to accept any other Bid or, if it is negess&y to do so, call for Bids afresh, and may recover

from the defaulting Respondent any additi Xpe incurred by Transnet in calling for new offers

or in accepting a less favourable offer.

If any Respondent, who has subigi
referred to as the Service Pr
associated with such Bid or¢gontra

a) has withdrawn s fter the advertised date and hour for the receipt of Bids; or

b) has, afteggfiavj notified of the acceptance of its Bid, failed or refused to sign a contract
whe % o do so in terms of any condition forming part of the Bid Documents; or
i

c) S edyOut any contract resulting from such Bid in an unsatisfactory manner or has

a any condition of such contract; or
ffered, promised or given a bribe in relation to the obtaining or the execution of such

ontract; or

e) has acted in a fraudulent or improper manner or in bad faith towards Transnet or any
government department or towards any public body, company or person; or

) has made any misleading or incorrect statement either

(i in the affidavit or certificate referred to in clause 18 [Notice to Unsuccessful

Respondents], or
(i) in any other document submitted as part of its Bid submission
and is unable to prove to the satisfaction of Transnet that
. it made the statement in good faith honestly believing it to be correct; and

. before making such statement, it took all reasonable steps to satisfy itself of its

correctness; or

g) caused Transnet damage, or to incur costs in order to meet the Service Provider's

requirements which could not be recovered from the Service Provider;

h) has litigated against Transnet in bad faith;
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14

15

i) has been found guilty by a court of law, tribunal or other administrative body of a serious
breach of any law, during the preceding 5 [five] years;

i) has been included as a company or person prohibited from doing business with the public
sector on National Treasury’s database of Restricted Suppliers or Register of Bid Defaulters;

then a Bid from any such Respondent shall be disqualified and the person, enterprise or company

[including any directors] shall, subject to clause 12.3 below, be disqualified from bidding for any

Transnet business through its “blacklisting” process.

12.3 Any person or enterprise or company against whom a decision to blackli As been taken, may make
representations to the Chief Financial Officer of Transnet SOC Ltd, wh cision shall be final.
WSe or company, may also

ISWlalified persons or enterprise

y agent or employee of the person

12.4  Any disqualification [Blacklisting] imposed upon any person

apply to any other enterprise under the same or different n
or company [or associates thereof] and may also be ap,

or enterprise or company concerned.

CURRENCY

All monetary amounts referred to in a Bid responst be in Rand, the currency of the Republic of South

Africa [ZAR], save to the extent specifically the RFX.

PRICES SUBJECT TO CONFIRMATI

14.1 Prices which are quoted sub$gct to confirmation will not be considered.

14.2  Firm prices quoted ion of any resulting order and/or contract will receive precedence over

prices which ar: i ctuation if this is in Transnet’s best interests.

ALTERATIONS M E RESPONDENT TO BID PRICES

All alterati the Respondent to its Bid price(s) prior to the submission of its Bid Documents must

be do the incorrect figures and words where required and by inserting the correct figures and

e items concerned. All such alterations must be initialled by the person who signs the Bid

Failure to observe this requirement may resuit in the particuiar item(s) concerned being

d in the matter of the award of the business.

EXCHANGE AND REMITTANCE

16.1 The Respondent should note that where the whole or a portion of the contract or order value is to be
remitted overseas, Transnet shall, if requested to do so by the Service Provider, effect payment
overseas directly to the foreign principal of such percentage of the contract or order value as may be
stipulated by the Respondent in its Bid Documents.

16.2 Itis Transnet's preference to enter into Rand-based agreements. Transnet would request, therefore,
that the Respondent give favourable consideration to obtaining forward exchange cover on the
foreign currency portion of the Agreement at a cost that is acceptable to Transnet to protect itself
against any currency rate fluctuation risks for the duration of any resulting contract or order.

16.3 The Respondent who desires to avail itself of the aforementioned facility must at the time of bidding
furnish the information called for in the Exchange and Remittance section of the Bid Documents and

also furnish full details of the principals to whom payment is to be made.
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17

18

19

20

16.4 The South African Reserve Bank’s approval is required before any foreign currency payments can be

made to or on behalf of Respondents.

16.5 Transnet will not recognise any claim for adjustment of the order and/or contract price if the increase
in price arises after the date on which agreement on an overall Rand contract has been reached.

16.6 Transnet reserves the right to request a pro-forma invoice/tax invoice in order to ensure compliance
with the contract and Value-Added Tax Act no. 89 of 1991 [VAT Act].

ACCEPTANCE OF BID \\

17.1 Transnet does not bind itself to accept the lowest priced or any Bid.

17.2 Transnet reserves the right to accept any Bid in whole or in part.
17.3 Upon the acceptance of a Bid by Transnet, the parties shall Vese General Bid Conditions

itions” or otherwise which form part

and any contractual terms and/or any schedule of “Speg
of the Bid Documents.

17.4 Where the Respondent has been informed by Tran§net per fax message or email of the acceptance of
its Bid, the acknowledgement of receipt t i shall be regarded as proof of delivery to the

Respondent.
NOTICE TO UNSUCCESSFUL RESPO Q

Unsuccessful Respondents shall be adWged igfwriting that their Bids have not been accepted as soon as

possible after the closing date gf th&Bid. On award of business to the successful Respondent all unsuccessful

Respondents shail be infor ame of the successful Respondent and of the reason as to why their

Bids have not been suce€ss

TERMS AND CONKRIT. OF CONTRACT

19.1 ThegBeryc vider shall adhere to the Terms and Conditions of Contract issued with the Bid
uiNgntggtogether with any schedule of “Special Conditions” or otherwise which form part of the

ments.

\1 Sholild the Respondent find any conditions unacceptable, it should indicate which conditions are

nacceptable and offer amendments/ alternatives by written submission on its company letterhead.
Any such submission shall be subject to review by Transnet’s Legal Counsel who shall determine

whether the proposed amendments/ alternative(s) are acceptable or otherwise, as the case may be.

CONTRACT DOCUMENTS

20.1 The contract documents will comprise these General Bid Conditions, the Terms and Conditions of

Contract and any schedule of “Special Conditions” which form part of the Bid Documents.

20.2 The abovementioned documents together with the Respondent’s Bid response will constitute the
contract between the parties upon receipt by the Respondent of Transnet’s letter of award / intent,
subject to all additional amendments and/or special conditions thereto as agreed to by the parties.

20.3 Should Transnet inform the Respondent that a formal contract will be signed, the abovementioned
documents together with the Respondent’s Bid response [and, if any, its covering letter and any
subsequent exchange of correspondence] as well as Transnet’s Letter of Acceptance/Intent, shall

constitute a binding contract until the final contract is signed.

Page 7 of 11



Transnet General Bid Conditions — Services
[January 2014]

21

22

23

24

25

LAW GOVERNING CONTRACT

The law of the Republic of South Africa shall govern the contract created by the acceptance of a Bid. The
domicilium citandi et executandy shall be a place in the Republic of South Africa to be specified by the
Respondent in its Bid at which all legal documents may be served on the Respondent who shall agree to
submit to the jurisdiction of the courts of the Republic of South Africa. A foreign Respondent shall,
therefore, state in its Bid the name of its authorised representative in the Republic of South Africa who is

empowered to sign any contract which may be entered into in the event of its Bid being accepted and to act

on its behalf in all matters relating to the contract. \
IDENTIFICATION
If the Respondent is a company, the full names of the directors shall b Whe Bid. If the Respondent
is a close corporation, the full names of the members shall be i Bid. If the Respondent is a
partnership or an individual trading under a trade name, the fy : the partners or of such individual,
as the case may be, shall be furnished. @
CONTRACTUAL SECURITIES
23.1  The successful Respondent, when callgsag I8 to do so, shall provide security to the satisfaction of
Transnet for the due fulfilment o @ or order. Such security shall be in the form of an
advanced payment guarantee [PG] ari®¥® a performance bond [Performance Bond], as the case
may be, to be furnished an a d bank, building society, insurance or guarantee corporation
carrying on business in frica
23.2 The security may in"whole or part at the discretion of Transnet to make good any loss or
damage whicheTi et gray incur in consequence of a breach of the contract or any part thereof.
23.3  Such securityy if ifed, shall be an amount which will be stipulated in the Bid Documents.
23.4 espondent shall be required to submit to Transnet or Transnet’s designated official
security document(s) within 30 [thirty] Days from the date of signature of the contract.
return the securities within the prescribed time shall, save where prior extension has been
grawted, entitle Transnet without notice to the Service Provider to cancel the contract with immediate

effect.

23.5 Additional costs incurred by Transnet necessitated by reason of default on the part of the Service

Provider in relation to the conditions of this clause 23 will be for the account of the Service Provider.

DELETION OF ITEMS TO BE EXCLUDED FROM BID

The Respondent must delete items for which it does not wish to tender.

VALUE-ADDED TAX

25.1 In respect of local Services, i.e. Services to be rendered in the Republic of South Africa, the prices
quoted by the Respondent are to be exclusive of VAT which must be shown separately at the

standard rate on the Tax Invoice.
25.2 In respect of foreign Services rendered:

a) the invoicing by a South African Service Provider on behalf of its foreign principal rendering

such Service represents a Service rendered by the principal; and
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b) the Service Provider's Tax Invoice(s) for the local portion only [i.e. the "commission" for the

Services rendered locally] must show the VAT separately.

26 IMPORTANT NOTICE TO RESPONDENTS REGARDING PAYMENT

26.1

26.2

27
N
27.1

27.2

27.3

Method of Payment

a) The attention of the Respondent is directed to the Terms and Conditions of Contract which set
out the conditions of payment on which Bid price(s) shall be based.

b) However, in addition to the aforegoing the Respondent is invite \ubmit offers based on
alternative methods of payment and/or financing proposals.

c) The Respondent is required to give full particulars of the@a ill be applicable to its

alternative offer(s) and the financial merits thereof valuated and taken into
consideration when the Bid is adjudicated.

dnhder strictly in accordance with clause

d) The Respondent must, therefore, in the first ins

26.1a) above. Failure to comply with clau§e 26.1aJ"above may preclude a Bid from further

consideration.
NOTE: The successful Respondent [the e Provider], where applicable, shall be required to
furnish a guarantee covering any a payments, as set out in clause 23 above [Contractual
Securities].

Conditional Discount

Respondents offering p ich are subject to a conditional discount applicable for payment within
a specific period t that the conditional period will be calculated from the date of receipt by
Transnet of icegProvider’s month-end statement reflecting the relevant Tax Invoice(s) for
payment pugpo: vided the conditions of the order or contract have been fulfilled and the Tax
Invoi ct Th all respects in terms of the contract or order. Incomplete and/or incorrect Tax
Invi shall be returned and the conditional discount period will be recalculated from the date of

@ e correct documentation.
ERY REQUIREMENTS

Period Contracts

It will be a condition of any resulting contract/order that the delivery period embodied therein will be
governed by the provisions of the Terms and Conditions of Contract.

Progress Reports

The Service Provider may be required to submit periodical progress reports with regard to the delivery

of the Services.
Emergency Demands as and when required

If, due to unforeseen circumstances, the rendering of the Services covered by the Bid are required at
short notice for immediate delivery, the Service Provider will be given first right of refusal for such
business. If it is unable to meet the desired critical delivery period, Transnet reserves the right to
purchase such services as may be required to meet the emergency outside the contract if immediate
delivery can be offered from any other source. The “7otal or Partial Failure to Perform the Scope of
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28

29

Services” section in the Terms and Conditions of Contract will not be applicable in these

circumstances.

SPECIFICATIONS AND COPYRIGHT
28.1 Specifications

The Respondent should note that, unless notified to the contrary by Transnet or a designated official

by means of an official amendment to the Bid Documents, it is required to tender for the Services

strictly in accordance with the specifications supplied by Transnet. \\

28.2 Copyright
Copyright in plans, drawings, diagrams, specifications and d ments piled by the Service
Provider for the purpose of contract work shall be governed ua/ Property Rights section

in the Terms and Conditions of Contract.

BIDS BY OR ON BEHALF OF FOREIGN RESPONDENTES
29.1 Bids submitted by foreign principals may b rded directly by the principals or by its South

29.2 In the case of a representative itten proof must be submitted to the effect that such
representative or agent has beeQ duly puthorised to act in that capacity by the principal. Failure to

29.3 When legally authori are and submit Bids on behalf of their principals not domiciled in the

presentatives or agents must compile the Bids in the names of such
on behalf of the latter.

29.4 South A ep¥sentatives or agents of a successful foreign Respondent must when so required
al contract in the name of their principals and must sign such contract on behalf of
n every such case a legal Power of Attorney from their principals must be furnished to
by the South African representative or agents authorising them to enter into and sign such

«, contract.

Such Power of Attorney must comply with Rule 63 [Authentication of documents executed
outside the Republic for use within the Republic] of the Uniform Rules of Court: Rules
regulating the conduct of the proceedings of the several provincial and local divisions of the

Supreme Court of South Africa.

b) The Power of Attorney must be signed by the principal under the same title as used in the Bid
Documents.

c) If a Power of Attorney held by the South African representative or agent includes matters of a
general nature besides provision for the entering into and signing of a contract with Transnet,
a certified copy thereof should be furnished.

d) The Power of Attorney must authorise the South African representative or agent to choose the

domicilium citandy et executandi as provided for in the Terms and Conditions of Contract.
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29.5 If payment is to be made in South Africa, the foreign Service Provider [i.e. the principal, or its South
African agent or representative], must notify Transnet in writing whether, for payment by electronic
funds transfer [EFT]:

a) funds are to be transferred to the credit of the foreign Service Provider's account at a bank in
South Africa, in which case the name and branch of such bank shall be furnished; or

b) funds are to be transferred to the credit of its South African agent or representative, in which

30 CONFLICT WITH BID DOCUMENT
Should a conflict arise between these General Bid Conditions and the B@ issued, the conditions

stated in the Bid Document shall prevail.
ooooOOOOoooO

case the name and branch of such bank shall be furnished.
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-

INTRODUCTION

When an Agreement is entered into between Transnet SOC Ltd [Transnet] and the appointed supplier
of Services to Transnet [the Service Provider], these Standard Terms and Conditions of Contract, the
technical specifications for the Services, a Work Order including such special conditions as may be
applicable, and any terms in the associated Bid Documents, exclusively govern the provision of Services

by the Service Provider to Transnet.

DEFINITIONS \

Where the following words or phrases are used in the Agreement, such wordg or phrases shall have the

meaning assigned thereto in this clause, except where the context clearly requiMyg otherwise:

2.1  AFSA means the Arbitration Foundation of South Africa;

2.2 Agreement means the Agreement and its assoc les and/or annexures and/or

appendices, including the Work Order(s), specif for the Services and such special

conditions as shall apply to the Agreement, todether W e General Tender Conditions and any

additional provisions in the associated bid nts tendered by the Service Provider [as agreed
in writing between the Parties], which 1@

by the Service Provider to Transn

ively and exclusively govern the provision of Services

2.3  Background Intellectual pe ans all Intellectual Property introduced and required by
either Party to give effect to Qeir gJfligations under the Agreement owned in whole or in part by
or licensed to either Par® or their affiliates prior to the Commencement Date or developed after

the Commencem erwise pursuant to the Agreement;
2.4 Business D eal® Mondays to Fridays between 07:30 and 16:00, excluding public holidays
as proc! in Africa;

2.5 mént Date means [ @], notwithstanding the signature date of the Agreement;

2.6 ideptial Information means any information or other data, whether in written, oral,
or in any other form such as in documents, papers, memoranda, correspondence,

otebooks, reports, drawings, diagrams, discs, articles, samples, test results, prototypes, designs,
plans, formulae, patents, or inventor’s certificates, which a Party discloses or provides to the other
Party [intentionally or unintentionally, or as a result of one Party permitting the representative of
the other Party to visit any of its premises], or which otherwise becomes known to a Party, and
which is not in the public domain and includes, without limiting the generality of the term:

a) information relating to methods of operation, data and plans of the disclosing Party;

b) the contents of the Agreement;

c) private and personal details of employees or clients of the disclosing Party or any other
person where an onus rests on the disclosing Party to maintain the confidentiality of such
information;

d) any information disclosed by either Party and which is clearly marked as being confidential
or secret;

e) information relating to the strategic objectives and planning of the disclosing Party relating

to its existing and planned future business activities;
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2.7

2.9

2.10

2.11

2.12

f) information relating to the past, present and future research and development of the
“disclosing Party;

g) information relating to the business activities, business relationships, products, services,
customers, clients and Subcontractors of the disclosing Party where an onus rests on the

disclosing Party to maintain the confidentiality of such information;

h) information contained in the software and associated material and documentation

belonging to the disclosing Party;

i) technical and scientific information, Know-How and trade secreﬁ of a disclosing Party

including inventions, applications and processes;

i) Copyright works;
k) commercial, financial and marketing information; V
1) data concerning architecture, demonstrations, tow%hniques, processes, machinery

and equipment of the disclosing Party; Q
m) plans, designs, concepts, drawingsg fun and technical requirements and

specifications of the disclosing Pa

n) information concerning faults o s in goods, equipment, hardware or software or the
incidence of such faults or

o) information concerninf the ii

es, Fees and / or costs of the disclosing Party or its

authorised Subcontra®§ors, r their methods, practices or service performance levels

rks, or cinematographic works of the copyright owner to do or to authorise the
in acts specified in respect of the different categories of works;

means any breach of the obligations of either Party [including but not limited to
fundamental breach or breach of a fundamental term] or any Default, act, omission, negligence or
statement of either Party, its employees, agents or Subcontractors in connection with or in
relation to the subject of the Agreement and in respect of which such Party is liable to the other;

Deliverable(s) means any and all works of authorship, products and materials developed,
written, prepared, assembled, integrated, modified or provided by the Service Provider in relation
to the Services;

Designs mean registered Designs and/or Design applications and will include the monopoly right
granted for the protection of an independently created industrial design including designs dictated
essentially by technical or functional considerations as well as topographies of integrated circuits
and integrated circuits;

Fee(s) shall mean the agreed Fees for the Services to be purchased from the Service Provider by
Transnet, as detailed in the Work Order(s), issued in accordance with the Agreement, as amended
by mutual agreement between the Parties and in accordance with the provisions of the Agreement

from time to time;

Foreground Intellectual Property means all Intellectual Property developed by either Party

pursuant to the Agreement;
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2.13

2.14

2.15
2.16

2.17
2.18

2.19

2.20

2.21

2.22

2.24

2.25
2.26

2.27

Intellectual Property means Patents, Designs, Know-How, Copyright and Trade Marks and ali
rights having equivalent or similar effect which may exist anywhere in the world and includes all

future additions and improvements to the Intellectual Property;

Know-How means all Confidential Information of whatever nature relating to the Intellectual
Property and its exploitation as well as all other Confidential Information generally relating to
Transnet’s field of technology, including technical information, processing or manufacturing
techniques, Designs, specifications, formulae, systems, processes, information concerning

materials and marketing and business information in general;

Materials means the Deliverables, the Service Provider Materials and \‘hird Party Materials;

Parties mean the Parties to the Agreement together with their iaries, divisions, business
units, successors-in-title and their assigns; V
Party means either one of these Parties;

Patents mean registered Patents and Patent applica

bns, Y the latter have proceeded to grant,
W§ts ogprocesses in all fields of technology;

Permitted Purpose means any activity ess to be undertaken or supervised by Personnel

and includes a right granted for any inventions,, prod

or employees of one Party during thg of ®he Agreement, for which purpose authorised

disclosure of the other Party’s Conj \nformation or Intellectual Property is a prerequisite in

order to enable such activity o be accomplished;

Personnel means any partigr, employee, agent, consultant, independent associate or supplier,
Subcontractor and the §aff o Subcontractor, or other authorised representative of either
Party;

Purchase e

ans official orders issued by an operating division of Transnet to the

e provision of Services;

Service P%
Se%m s [®], the Service(s) provided to Transnet by the Service Provider, pursuant to
g

e k Ofder(s) in terms of the Agreement;
erug Level Agreement or SLA means the processes, deliverables, key performance

indicators and performance standards relating to the Services to be provided by the Service

Provider;

Subcontract means any contract or agreement or proposed contract or agreement between the
Service Provider and any third party whereby that third party agrees to provide to the Service
Provider the Services or any part thereof;

Subcontractor means the third party with whom the Service Provider enters into a Subcontract;

Service Provider Materials means all works of authorship, products and materials [including,
but not limited to, data, diagrams, charts, reports, specifications, studies, inventions, software,
software development tools, methodologies, ideas, methods, processes, concepts and technigues]
owned by, or licensed to, the Service Provider prior to the Commencement Date or independently
developed by the Service Provider outside the scope of the Agreement at no expense to Transnet,

and used by the Service Provider in the performance of the Services;

Tax Invoice means the document as required by Section 20 of the Value-Added Tax Act, 89 of

1991, as may be amended from time to time;
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2.28 Third Party Material means software, software development tools, methodologies, ideas,
methods, processes, concepts and techniques owned by, or licensed to a third party and used by
the Service Provider in the performance of the Services;

2.29 Trade Marks mean registered Trade Marks and trade mark applications and includes any sign or
logo, or combination of signs and/or logos capable of distinguishing the goods or services of one
undertaking from those of another undertaking;

2.30 VAT means Value-Added Tax chargéable in terms of the Value-Added Tax Act, 89 of 1991, as may
be amended from time to time; and

2.31 Work Order(s) means a detailed scope of work for a Service req r&j by Transnet, inciuding
timeframes, Deliverable, Fees and costs for the supply of the Se Transnet, which may be
appended to the Agreement from time to time. V

3 INTERPRETATION

3.1 Clause headings in the Agreement are included for & @ eference only and do not form part of
the Agreement for the purposes of interpretatfpn or fO™#y other purpose. No provision shall be
construed against or interpreted to the tage of either Party hereto by reason of such
Party having or being deemed to have red or drafted such provision.

3.2 Any term, word, acronym or phrgb the Agreement, other than those defined under the
clause heading “Definitions”ghall % en its plain English meaning, and those terms, words,
acronyms, and phrases used Wythe Slgreement will be interpreted in accordance with the generally
accepted meanings gccoNled thereto.

3.3 Areference to inONllarhcorporates a reference to the plural and vice versa.

3.4  Areferenc @persons incorporates a reference to legal persons and vice versa.

3.5 ArefereRge icular gender incorporates a reference to the other gender.

4 NATU%DS PE

4 heWgreement is an agreement under the terms and conditions of which the Service Provider will

arrange for the provision to Transnet of the Services which meet the requirements of Transnet,
\\ the delivery of which Services is controlled by means of Purchase Orders to be issued by Transnet
and executed by the Service Provider, in accordance with the Agreement.

4.2  Such Purchase Orders shall be agreed between the Parties from time to time, subject to the terms
of the relevant Work Order(s).

4.3  Each properly executed Purchase Order forms an inseparable part of the Agreement as if it were
fully incorporated into the body of the Agreement.

4.4  During the period of the Agreement, both Parties can make written suggestions for amendments
to the Work Order(s), in accordance with procedures set out in clause 29 [Amendment and
Change Control] below. A Party will advise the other Party within 14 [fourteen] Business Days, or
such other period as mutually agreed, whether the amendment is acceptable.

4.5 Insofar as any term, provision or condition in the Work Order(s) conflicts with a like term,

provision or condition in the Agreement and/or a Purchase Order, or where the Agreement is
silent on the matter, the term, provision or condition in this Master Agreement shall prevail, unless
such term or provision or condition in this Master Agreement has been specifically revoked or

amended by mutual written agreement between the Parties.
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4.6

51

5.2

6.2

6.3

WARRANTIES Q
6.1  The Service Provider warrants that:
thogty t

Time will be of the essence and the Service Provider will perform its obligations under the
Agreement in accordance with the timeframe(s) [if any] set out in the relevant schedule, save that
the Service Provider will not be liable under this clause if it is unable to meet such obligation
within the time required as a direct result of any act or omission by Transnet and it has used its
best endeavours to advise Transnet of such act or omission. In the event of such delay, any time
deadlines detailed in the relevant schedule shall be extended by a period equal to the period of
that delay.

AUTHORITY OF PARTIES \

Nothing in the Agreement will constitute or be deemed to constitute§a partnership between the
Parties, or constitute or be deemed to constitute the Parties as s or employees of one

another for any purpose or in any form whatsoever.

Neither Party shall be entitled to, or have the power or a enter into an agreement in the
name of the other; or give any warranty, represent % ertaking on the other's behalf; or
create any liability against the other or bind the ofg redit in any way or for any purpose

whatsoever.

a) it has full capacity an§§ au o enter into and to perform the Agreement and that the

Agreement is exfguted uly authorised representatives of the Service Provider;

b) it will discha
schedy her

i b&Rgo, responsible for the payment of remuneration and associated benefits, if
ofYs Personnel and for withholding and remitting income tax for its Personnel in

obligations under the Agreement and any annexure, appendix or

ith all due skill, care and diligence;

mance with any applicable laws and regulations;

) g will procure licences for Transnet in respect of all Third Party Material detailed in the
Work Order(s), and will procure the right for Transnet to take such copies [in whole or in
part] of such Third Party Materials as it may reasonably require for the purposes of back-

up for archiving and disaster recovery; and

e) the use or possession by Transnet of any Materials will not subject Transnet to any claim
for infringement of any Intellectual Property Rights of any third party.

The Service Provider warrants that it will perform its obligations under the Agreement in
accordance with the Service Levels as defined in the relevant schedule. Transnet may at its
discretion audit compliance with the Service Levels, provided that any such audit is carried out
with reasonable prior notice and in a reasonable way so as not to have an adverse effect on the
performance of the Services. Without prejudice to clause 6.3 below, in the event that the Service
Provider fails to meet the Service Levels, Transnet may claim appropriate service credits or invoke
a retention of Fees as detailed in the relevant schedule and/or Work Order.

The Service Provider warrants that for a period of 90 [ninety] days from Acceptance of the
Deliverables they will, if properly used, conform in all material respects with the requirements set
out in the relevant schedule. The Service Provider will at its expense remedy any such non-

conformance as soon as possible but in any event within 30 [thirty] days of notification by
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S

6.4

6.7

6

6.9

.8
f
ersonnel shall observe the provisions of Section 14 [as applicable] or any amendments and re-

Transnet. In the event that the Service Provider fails or is unable to remedy such non-
conformance within such time-scale, Transnet will be entitled to employ a third party to do so in
place of the Service Provider and any excess charges or costs incurred by Transnet as a result

shall be paid by the Service Provider.
The Service Provider will remedy any defect within 30 [thirty] days of being notified of that defect

by Transnet in writing.

The Service Provider will not be liable to remedy any problem arising from or caused by any
modification made by Transnet to the Deliverables, or any part thereof, vﬁhout the prior approval

of the Service Provider.

The Service Provider shall advise Transnet of the effects of a s proposed by Transnet

pursuant to clause 6.5 above, including but not limited to an st impliCations or any disruption
or delay in the performance of the Services. The Partiesggre®th y changes to the Services,

including the charges for the Services or any timetab livery of the Services, will be agreed

in accordance with the change control procedurd out in clause 29 [Amendment and

Change Control].
The Service Provider warrants that:

a) it has, using the most up-togage are available, tested for [and deleted] all commonly

S

nsnet, the Materials do not contain any trojan horse, worm,

known viruses in the Mate for all viruses known by the Service Provider at the date

of the relevant Work

b) at the time of d{livery
logic bomb, t b, back door, trap door, keys or other harmful components.

The Service Prgfi ees that, in the event that a virus is found, it will at its own expense use
its best e @ assist Transnet in reducing the effect of the virus and, particularly in the
event t irus¥Causes loss of operational efficiency or loss of data, to assist Transnet to the
sa %to itigate such losses and to restore Transnet to its origina! operating efficiency.

@ce Provider undertakes to comply with South Africa’s general privacy protection in terms

ion 14 of the Bill of Rights in connection with the Agreement and shall procure that its

enactments thereof and any regulations made pursuant thereto.

The Service Provider warrants that it has taken all reasonable precautions to ensure that, in the
event of a disaster, the impact of such disaster on the ability of the Service Provider to comply
with its obligations under the Agreement will be reduced to the greatest extent possible, and that
the Service Provider shall ensure that it has appropriate, tested and documented recovery

arrangements in place.

In compliance with the National Railway Safety Regulator Act, 16 of 2002, the Service Provider
shall ensure that the Services, to be supplied to Transnet under the terms and conditions of the
Agreement, comply fully with the specifications as set forth in Schedule 1 hereto, and shall
thereby adhere [as applicable] to railway safety requirements and/or regulations. Permission for
the engagement of a Subcontractor by the Service Provider [as applicable] shall be subject to a
review of the capability of the proposed Subcontractor to comply with the specified railway safety
requirements and/or regulations. The Service Provider and/or its Subcontractor shall grant
Transnet access, during the term of the Agreement, to review any safety-related activities,

including the coordination of such activities across all parts of its organisation.
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7 TRANSNET’S OBLIGATIONS

7.1

7.2

7.3

8
8.1
S
8.2

Transnet undertakes to promptly comply with any reasonable request by the Service Provider for
information, including information concerning Transnet's operations and activities, that relates to
the Services as may be necessary for the Service Provider to perform the Services, but for no
other purpose, However, Transnet's compliance with any request for information is subject to any
internal security rules and requirements and subject to the observance by the Service Provider of
its confidentiality obligations under the Agreement.

The Service Provider shail give Transnet reasonable notice of any information it requires in

accordance with clause 7.1 above. \

Subject to clause 14 [Service Providers Personnel], Transnet s to provide the Service
Provider or its Personnel such access to and use of its facilitiesQg is necesSary to allow the Service
Provider to perform its obligations under the Agreement.

GENERAL OBLIGATIONS OF THE SERVICE PROVIDE

The Service Provider shall:
a) respond promptly to all complain uiries from Transnet;

b) inform Transnet immediatel ispute or complaint arising in relation to the provision

of the Services;

c) conduct its business fii a pr lonal manner that will reflect positively upon the Service
Provider and thegServi ider’s Services;

d) keep full re early indicating all transactions concluded by the Service Provider
relatin ormance of the Services and keep such records for at least 5 [five] years

frope ti@ate of each such transaction;

e) olfain at all times maintain in full force and effect, any and all licences, permits and
e required under applicable laws for the provision of the Services and the conduct of

the business and activities of the Service Provider;

observe and ensure compliance with all requirements and obligations as set out in the
labour and related legislation of South Africa, including the Occupational Health and Safety
Act, 85 of 1993;

g) comply with all applicable environmental legislation and regulations, and demonstrate

sound environmental policies, management and performance; and

h) ensure the validity of all renewable certifications, including but not limited to its Tax
Clearance Certificate and B-BBEE Verification Certificate, for the duration of the Agreement.
Should the Service Provider fail to present Transnet with such renewals as they become
due, Transnet shall be entitled, in addition to any other rights and remedies that it may
have in terms of the Agreement, to terminate the Agreement forthwith without any liability
and without prejudice to any claims which Transnet may have for damages against the

Service Provider.
The Service Provider acknowledges and agrees that it shall at all times:
a) render the Services and perform all its duties with honesty and integrity;

b) communicate openly and honestly with Transnet and demonstrate a commitment to

performing the Services timeously, efficiently and to the required standards;
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d)
e)

)

k)

1)

endeavour to provide the highest possible standards of service and professionalism, with a

reasonable degree of care and diligence;
use its best endeavours and make every diligent effort to meet agreed deadlines;

treat its own Personnel, as well as all Transnet’s officers, employees, agents and
consultants, with fairness and courtesy and respect for their human rights;

practice and promote its own internal policies aimed at prohibiting and preventing unfair
discrimination [as further referred to in clause 23 — Fquality and Diversity];

treat all enquiries from Transnet in connection with the Services &Q\ courtesy and respond
to all enquiries promptly and efficiently. Where the Service der is unable to comply
with the provisions of this clause, the Service Provider will a ransnet of the delay and
the reasons therefor and will keep Transnet infor Wress made regarding the
enquiry;

when requested by Transnet, provide clear affd ac® information regarding the Service
Provider's own policies and procedures, ﬂ; Know-How and other Confidential
Information, except where a non-djscidkure undertaking has been entered into between

the Parties;

not allow a conflict of intergg
of its other customers] 3a rests of Transnet;

not accept or offer, gor alpw, induce or promote the acceptance or offering of any

gratuity, enticenggnt, inceftive or gift that could reasonably be regarded as bribery or an

attempt to ot exert undue influence over the recipient;

snet or its officers, employees and stakeholders, whether by act or

not e
@ise act in an unethical manner or do anything which could reasonably be
e ed to damage or tarnish Transnet’s reputation or business image; and
mediately report to Transnet any unethical, fraudulent or otherwise unlawful conduct of

Q“’.

which it becomes aware in connection with Transnet or the provision of Services.

N,
™ BEE AND SOCIO-ECONOMIC OBLIGATIONS

9.1 B-BBEE Scorecard

a)

Transnet fully endorses and supports the Broad-Based Black Economic Empowerment
Programme and is strongly of the opinion that all South African business enterprises have
an equal obligation to redress the imbalances of the past. It is also a fundamental
requirement of the RFP that the Service Providerupplier also contributes to the Supplier

Development Programme, as applied by Transnet.

In response to this requirement, the Service Provider shall submit to Transnet’s Contract
Manager or such other designated person details of its B-BBEE status in terms of the latest
Codes of Good Practice issued in terms of the B-BBEE Act and proof thereof at the

beginning of March each year during the currency of the Agreement.

The Service Provider undertakes to notify and provide full details to Transnet in the event

there is:
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S

9.2

9.3

d)

€)

() a change in the Service Provider's B-BBEE status which is less than what it was at

the time of its appointment including the impact thereof; and

(i) a corporate or internal restructure or change in control of the Service Provider

which has or likely to impact negatively on the Service Provider’s B-BBEE status.

Notwithstanding any other reporting requirement in terms hereof, the Service Provider
undertakes to provide any B-BBEE data (underlying data relating to the Service Provider
which has been relied upon or utilised by a verification agency or auditor for the purposes
of issuing a verification certificate in respect of the Service Provider B-BBEE status) which
Transnet may request on written notice within 30 (thirty) days & ch request. A failure to
provide such data shall constitute a Service Provider De nd may be dealt with in

accordance with the provisions of clause 19Error! Refe@ e not found..

In the event there is a change in the Service Provj status, then the provisions

of clause 19Error! Reference source not fi

B-BBEE Improvement Plan

a)

Transnet encourages its Service Providgrs to constantly strive to improve their B-BBEE
levels. To this end, the Service ideryndertakes to provide Transnet with a B-BBEE
ent to which their B-BBEE status will be maintained or

Improvement Plan to indica

improved over the contract§period§as’ per Annexure ............ of the RFP.
The Service Provider @hall, e duration of the Agreement, comply with the B-BBEE

Improvement Plag.

The terms o -BBEE Improvement Plan and monetary value of the commitments
thereupger ot (unless otherwise agreed in writing) be less or less favourable than
thegormlitmepis made by the Service Provider in such B-BBEE Improvement Plan.

its bid, the Service Provider undertakes, as stipulated in the RFP, to provide Transnet

SupplieDe pment Implementation Plan
% ition to the Supplier Development Plan which the Service Provider provided as part

with a Supplier Development Implementation Pian [the Implementation Plan] setting
out the nature, extent and monetary value of the Service Provider’s commitments which
the Service Provider shall undertake, as well as mechanisms and procedures to allow for
access to information and verification of the Service Provider's compliance with the
Implementation Plan, as shall be agreed with Transnet but in any event no later than 45
(forty five) days from the signature date of the LOI/LOA.

The Parties undertake to negotiate in good faith with a view to agreeing the content of the
Implementation Plan by no later than 45 (forty five) days as aforesaid (or such later date
as Transnet may consent to in writing).

If the Parties (acting reasonably and in good faith with due consideration to the Supplier
Development Plan proposed by the Service Provider in response to the RFP fail to reach
agreement on the Supplier Development Implementation Plan within the time limit
stipulated in the clause above, it shall constitute a Service Provider Default and Clause
19Error! Reference source not found. shall apply.

The Supplier's Implementation Plan shall include, but not be limited to Technology transfer,
New skills development, Job creation, Job preservation, Small business promotion and

Rural integration and regional development.
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9.4

9.5

e)

The terms of the Implementation Plan’s and the monetary value of the commitments
thereunder shall not (unless otherwise agreed in writing) be less or less favourable than
the commitments made by the Service Provider in the Supplier Development

Implementation Plan.

Green Economy/Carbon Footprint

a)

In addition to the Supplier Development and B-BBEE commitments that the Service
Provider makes, the Service Provider has in its bid provided Transnet with an
understanding of the Service Provider’s position with regard t‘issues such as waste

disposal, recycling and energy conservation.

Reporting

a)

b)

The Service Provider shall monitor, audit, and rec Wu itable manner, its own
implementation and compliance with the B-BB ent Plan and the Supplier
e Contract Manager with such

pasonably request concerning the

Implementation Plan.

The Service Provider shall,

within 7 (seven) days of pf the calendar month of that 3 (three) months period,

)
provide Transnet witllf a repd or monitoring purposes only) in respect of each of the

undertakings stigulate clause 9.5.

Transnet, th s Supplier Development division, shall, every 6 (six) months from the
, review and verify the Service Provider’s undertakings stipulated in
this with respect to B-BBEE and Supplier Development commitments, based on the

I ProWider's report.

ervice Provider shall attach adequate proof to enable Transnet to verify compliance
wjth the B-BBEE Improvement Plan and Supplier Development Implementation Plan.

Post verification of the submitted report to Transnet, Transnet shall engage with the
Service Provider on the findings. The Contract Manager, assisted by the relevant specialist
from Transnet's Supplier Development division, must report to the Service Provider at the
end of every 6 (six) months as to whether or not the Contract Manager and/or the Supplier
Development specialist reasonably considers, based on the information available to it, that
the Service Provider has during such time complied with the B-BBEE Improvement Plan
and the Supplier Development Implementation Plan and the extent, if any, to which the

Service Provider has not so complied.
Without prejudice to the Transnet's rights under the Agreement:

0 if the Contract Manager and/or Transnet’s Supplier Development specialist
reasonably considers that the Service Provider is not at any time complying with B-
BBEE Improvement Plan and/or the Supplier Development Implementation Plan, the
Contract Manager and/or the Supplier Development specialist may make such
recommendations as is considered reasonably appropriate to the Service Provider as
to the steps he reasonably considers should be taken by the Service Provider in
order for the Service Provider to remedy such non-compliance and the time period

within which such steps must be taken;
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9.6

9)

h)

(i)  If such recommendations are not implemented by the Service Provider in
accordance with such recommendations, then the provisions of clause 9.6; and

(i)  Transnet may at any time request a meeting with the Service Provider to consider
any non-compliance reported to it by the Supplier Development specialist of
Transnet and/or the Contract Manager or which otherwise comes to its attention.
Both Parties must attend such a meeting and negotiate in good faith with a view to
reach agreement on the steps or actions that the Service Provider must undertake

in order to remedy that non-compliance.

In the event the Service Provider is found not to have m ‘1 B-BBEE and Supplier
Development requirements agreed upon in the B-BBEE Im ent Plan and the Supplier
Development Implementation Plan, and/or is found be frau®ulent in submitting the
reports, then Transnet shall impose a non-compliance M provided for in clause 9.6

below or shall be entitled to terminate in termsg S and 19.

For the sake of completion of its contractia ations, the Service Provider shall be

obliged to complete all the undertakin® made“®fider the B-BBEE Improvement Plan and

the Supplier Development Imple Plan 3 to 6 months before the Termination
Date. < 2

Penalties O
Non Compliance Penaltie

a)

If the Service #govide , at any time, to achieve its commitments under and in

accordance he B-BBEE Improvement Plan and the Supplier Development
lan ("a Non Compliance”), the Service Provider shall, subject to Clause
fiance Penalty Cap], pay a Non Compliance penalty ("Non Compliance
ransnet in respect of such Non Compliance at the applicable rate (“Applicable

s prescribed in clause 9.6(i) below.

Non Compliance Penalties shall be calculated as a percentage of the Contract Value
and accrue at the Applicable Rate per month until:

(i)  the date on which the Service Provider has remedied such Non Compliance by
complying with the Supplier Development Implementation Plan and/or the B-BBEE

Improvement Plan (as applicable); or if earlier

(iif)  the Agreement being terminated.

Applicable Rates of Non Compliance Penalties (for Large Enterprises Only):

b)

In relation to the Supplier Development Implementation Plan, Non Compliance Penalties

shall accrue at the following Applicable Rates:

()] for the first month (or part thereof), a rate of 0.25% (one quarter per cent);
(i)  for the second month {or part thereof), a rate of 0.5% (one half a per cent);
(i)  for the third month (or part thereof), a rate of 1.0% (one per cent);

(iv)  for the fourth month (or part thereof), a rate of 1.25% (one and one quarter per

cent); and

) for any period of Non Compliance after the fourth month, a rate of 1.5% (one and a

half per cent).
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c) In relation to the B-BBEE Improvement Pian, Non Compliance Penalties shall accrue at the

following Applicable Rates:

0] for the first month (or part thereof), a rate of 1.0% (one per cent);

(i) for the second month (or part thereof), a rate of 1.5% (one and a half per cent);
(iii)  for the third month (or part thereof), a rate of 2.0% (two per cent);

(iv)  for the fourth month (or part thereof), a rate of 2.5% (two and a half per cent);
and

v) for any period of Non Compliance after the fourth montl\\ rate of 3% (three per

cent).
Non Compliance Penalty Cap (for Large Enterprises):

d) The maximum amount of the Service Provider's liabi VNon Compliance Penalties

under this clause 9.6 shall not exceed:
i

(i) in the case of the B-BBE ment Plan, 5% (five per cent) of the Contract

0] in the case of the Supplier Developmé rmentation Plan, 5% (five per cent) of

the Contract Value; and

Value, (each a Non Com Cap).

efPehalties (for QSEs and EMEs):

Applicable Rates of Non Comy

e) In relation to the Su@plier opment Implementation Plan, Non Compliance Penalties

shall apply annuglly at e of 0.5% (one half per cent);

f) In relation to BEE Improvement Plan, Non Compliance Penalties shall apply annually

% (one half per cent).

ia Pgmalty Cap (for QSEs and EMEs):

2
o]
=
0
[=] Q)
(e od
ot
=>
f&

g) TRg mamum amount of the Service Provider's liability to pay Non Compliance Penalties

this Clause 9.6 shall not exceed:
g7 the case of the Supplier Development Implementation Plan, 1.5% (one and a half per

cent) of the Contract Value; and

\\ ] in the case of the B-BBEE Improvement Plan, 1.5% (one and a half per cent) of the
Contract Value, (each a Non Compliance Cap).

Non Compliance Penalty Certificate:

b)) If any Non Compliance Penalty arises, the Contract Manager shall issue a Non Compliance
Penalty Certificate on the last day of each month during such Non Compliance indicating

the Non Compliance Penalties which have accrued during that period.

k) A Non Compliance Penaity Certificate shall be prima facie proof of the matters to which it
relates. If the Service Provider disputes any of the amounts set out in a Non Compliance
Penalty Certificate:

0] the dispute shall be resolved in accordance with the provisions of the Agreement;
and

(ii) if pursuant to that referral, it is determined that the Service Provider owes any
amount to Transnet pursuant to the Non Compliance Penaity Certificate, then the
Service Provider shall pay such amount to Transnet within 10 (ten) Business Days of
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the determination made pursuant to such determination and an accompanying valid

Tax Invoice.

Payment of Non Compliance Penalties:

10

11

)] Subject to Clause k), the Service Provider shall pay the Non Compliance Penalty indicated
in the Non Compliance Penalty Certificate within 10 (ten) Business Days of Transnet issuing
a valid Tax Invoice to the Service Provider for the amount set out in that certificate. If
Transnet does not issue a valid Tax Invoice to the Service Provider for Non Compliance
Penalties accrued during any relevant period, those Non Compliance Penalties shall be

carried forward to the next period. \

m) The Service Provider shall pay the amount due within 10 ( ys after receipt of a valid
Tax Invoice from Transnet, failing which Transnet without” prejudice to any other
rights of Transnet under the Agreement, be enti t’w payment which may be in

any form Transnet deems reasonable and/or 3
n) Should the Service Provider fail to pay an ompliance Penalties within the time
indicated in above (as applicable), Trandget shall be entitied to deduct the amount not paid

by the Service Provider from the untQf the Service Provider in the ensuing month.

0) The Non Compliance Penaltigaege h in this Clause 9.6 are stated exclusive of VAT. Any

@

ovision of the Services, Transnet will pay to the Service Provider the

VAT payable on Non Co nalties will be for the account of the Service Provider.

FEES AND EXPENSES

10.1 In consideration of
schedule or Work Order.

10.2 j e jnvoiced for materials used in the provision of the Services save for those
t out in the Work Order and accepted by Transnet or in any relevant Work

be invoiced to Transnet-at cost].

10.3 s gtherwise agreed in a schedule or Work Order, Transnet wili reimburse to the Service
r all reasonable and proper expenses incurred directly and solely in connection with the

rovision of the Services, provided that all such expenses:
a) are agreed by Transnet in advance;
b) are incurred in accordance with Transnet’s standard travel and expenses policies;
c) are passed on to Transnet at cost with no administration fee; and
d) will only be reimbursed if supported by relevant receipts.

10.4 All Tax Invoices relating to Fees, out of pocket expenses and, if applicable, travel and
accommodation costs, will provide the detail for each of the Personnel carrying out the Services
and incurring the expenses, and the Tax Invoice will, where appropriate, include VAT as a

separate item.

INVOICING AND PAYMENT

11.1 Transnet shall pay the Service Provider the amounts stipulated in the relevant schedule or Work

Order, subject to the terms and conditions of the Agreement.

11.2  Transnet shall pay such amounts to the Service Provider, upon receipt of a valid and undisputed
Tax Invoice together with the supporting documentation as specified in the Work Order appended
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13

hereto, once the valid and undisputed Tax Invoices, or such portion of the Tax Invoices which are
valid and undisputed become due and payable to the Service Provider for the provision of the

Services, in terms of clause 11.4 below.

11.3 Al Fees and other sums payable under the Agreement are exclusive of VAT, which will be payable

at the applicable rate.

11.4  Unless otherwise provided for in the Work Order(s) appended to the Agreement, Tax Invoices
shall be submitted together with a month-end statement. Payment against such month-end
statement shall be made by Transnet within 30 [thirty] days after date ;‘p receipt by Transnet of

the statement together with all valid and undisputed Tax Invoices and rting documentation.

11.5 Where the payment of any Tax Invoice, or any part thereof which in dispute, is not made in
accordance with this clause 11, the Service Provider shall he®gntitled to”charge interest on the
outstanding amount, at The Standard Bank of South Afri of interest in force, for the

(¢

period from the due date of payment until the outsta

FEE ADJUSTMENTS

12.1 Fees for Services rendered in terms of t

12.2  No less than 2 [two] months prio posed Fee adjustment, the Parties shall commence
negotiations for Fees for the gxt pt

12.3 Should Transnet and thg Se vider fail to reach an agreement on Fees for the successive

entitled to submit this matter to dispute resolution in accordance with

TramSnet will retain all right, title and interest in and to its Confidential Information and
ackground Intellectual Property and the Service Provider acknowledges that it has no
claim of any nature in and to the Confidential Information and Background Intellectual
Property that is proprietary to Transnet. For the avoidance of doubt, all the Service
Provider’s Background Intellectual Property shall remain vested in the Service Provider.

b) Transnet shall grant to the Service Provider an irrevocable, royalty free, non-exclusive
licence to use Transnet’s Background Intellectual Property only for the Permitted Purpose.

This license shall not permit the Service Provider to sub-license to other parties.

c) The Service Provider shall grant to Transnet an irrevocable, royalty free, non-exclusive
licence to use the Service Provider’s Background Intellectual Property for the Permitted
Purpose. This licence shall not permit Transnet to sub-license to other parties.

d) The Service Provider shall grant Transnet access to the Service Provider’s Background
Intellectual Property on terms which shall be bona fide negotiated between the Parties for
the purpose of commercially exploiting the Foreground Intellectual Property, to the extent

that such access is required.
13.2 Title to Intellectual Property

a) All right, title and interest in and to Foreground Intellectual Property prepared, conceived

or developed by the Service Provider, its researchers, agents and employees shall vest in
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13.4

Transnet and the Service Provider acknowledges that it has no claim of any nature in and
to the Foreground Intellectual Property. The Service Provider shall not at any time during
or after the termination or cancellation of the Agreement dispute the validity or
enforceability of such Foreground Intellectual Property, or cause to be done any act or
anything contesting or in any way impairing or tending to impair any part of that right, title
and interest to any of the Foreground Intellectual Property and shall not counsel or assist

any person to do so.

b) Transnet shall be entitled to seek protection in respect of the Foreground Intellectual
Property anywhere in the world as it shall decide in its own &&ute discretion and the
Service Provider shall reasonably assist Transnet in attaining arld maintaining protection of
the Foreground Intellectual Property.

c) Where the Foreground Intellectual Property was cre er Service Provider or its
researchers, agents and employees and where _Lrarlge s not to exercise its option to
seek protection or decides to discontinue m nclal support of the prosecution or

maintenance of any such protection, Tgnsnet notify the Service Provider who shall

have the right of first refusal to r continue prosecution or maintain any such
applications and to maintain roteCtion issuing on the Foreground Intellectual
Property.

ransnet to the Service Provider for the assignment of

d) No consideration shal
any Foreground Intelfyctual JProperty from the Service Provider to Transnet, over and
above the sums Wayable in terms of the Agreement. The Service Provider undertakes to
sign all dogum d do all things as may be necessary to effect, record and perfect the

assig n Foreground Intellectual Property to Transnet.

e) S, hing contrary contained in the Agreement and/or the prior written consent
of Yrangy€t [which consent shall not be unreasonably be withheld or delayed], the Service
PrOW@er shall under no circumstances be entitled as of right, or to claim the right, to use

nsnet’s Background Intellectual Property and/or Foreground Intellectual Property.
to Improvements
ny improvements, developments, adaptations and/or modifications to the Foreground Intellectual

Property, and any and all new inventions or discoveries, based on or resulting from the use of

Transnet’s Background Intellectual Property and/or Confidential Information shall be exclusively

owned by Transnet. The Service Provider shall disclose promptly to Transnet all such

improvements, developments, adaptations and/or modifications, inventions or discoveries. The

Service Provider hereby undertakes to sign all documents and do all things as may be necessary

to effect, record and perfect the assignment of such improvements, developments, adaptations

and/or modifications, inventions or discoveries to Transnet and the Service Provider shall

reasonably assist Transnet in attaining, maintaining or documenting ownership and/or protection

of the improved Foreground Intellectual Property.

Unauthorised Use of Confidential Information

The Service Provider shall not authorise any party to act on or use in any way any Confidential
Information belonging to Transnet whether or not such party is aware of such Confidential
Information, and shall promptly notify Transnet of the information if it becomes aware of any
party so acting, and shall provide Transnet the information with such assistance as Transnet

reasonably requires, at Transnet’s cost and expense, to prevent such third party from so acting.
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13.5 Unauthorised Use of Intellectual Property

a) The Service Provider agrees to notify Transnet in writing of any confiicting uses of, and
applications of registrations of Patents, Designs and Trade Marks or any act of
infringement, unfair competition or passing off involving the Intellectual Property of
Transnet of which the Service Provider acquires knowledge and Transnet shall have the
right, as its own-option, to proceed against any party infringing its Intellectual Property.

b) It shall be within the sole and absolute discretion of Transnet to determine what steps shall
be taken against the infringer and the Service Provider shall co-opgrate fully with Transnet,
at Transnet’s cost, in whatever measure including legal action \ ng any infringement of

illegal use to an end.

c) The Service Provider shall cooperate to provide net profmptly with all relevant
ascertainable facts.

d) If proceedings are commenced by Transne ansnet shall be responsible for all

other awards arising out of such
proceedings. If proceedings are cormlnenced by both Parties, both Parties will be
responsible for the expenses and ies shall be entitled to damages or other awards

arising out of proceedings.

expenses but shall be entitled to all da

SERVICE PROVIDER'S PERSON

14.1

14.2

The Service Provider's Persgnel gghall be regarded at all times as employees, agents or

Subcontractors of t ice Provider and no relationship of employer and employee shall arise
ervice Provider Personnel under any circumstances regardless of the

may be exercised over the Personnel by Transnet.

The Se %{ warrants that all its Personnel will be entitled to work in South Africa or any
otheggouNkry i®which the Services are to be performed.

14.3 @ce Provider will ensure that its Personnel comply with all reasonable requirements made
no

14.5

0 the Service Provider by Transnet concerning conduct at any Transnet premises or any
other premises upon which the Services are to be performed [including but not limited to security
regulations, policy standards and codes of practice and health and safety requirements]. The
Service Provider will ensure that such Personnel at all times act in a lawful and proper manner in

accordance with these requirements.

Transnet reserves the right to refuse to admit or to remove from any premises occupied by or on
behalf of it, any Service Provider Personnel whose admission or presence would, in the reasonable
opinion of Transnet, be undesirable or who represents a threat to confidentiality or security or
whose presence would be in breach of any rules and regulations governing Transnet's Personnel,
provided that Transnet notifies the Service Provider of any such refusal [with reasons why]. The
reasonable exclusion of any such individual from such premises shall not relieve the Service
Provider from the performance of its obligations under the Agreement.

The Service Provider agrees to use ali reasonable endeavours to ensure the continuity of its
Personnel assigned to perform the Services. If any re-assignment by the Service Provider of those
Personnel is necessary, or if Transnet advises that any such Personnel assigned are in any respect
unsatisfactory, including where any such Personnel are, or are expected to be or have been
absent for any period, then the Service Provider will promptly supply a replacement of equivalent
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calibre and experience, and any such replacement shall be approved by Transnet prior to
commencing provision of the Services, such approval not to be unreasonably withheld or delayed.

15  LIMITATION OF LIABILITY

15.1

15.2

15.3

154

15.5

Neither Party excludes or limits liability to the other Party for:
a) death or personal injury due to negligence; or
b) fraud.

The Service Provider shall indemnify and keep Transnet indemnified frorg and against liability for
damage to any Transnet property [whether tangible or intangible] Aa y other loss, costs or
damage suffered by Transnet to the extent that it results fro ct of or omission by the
Service Provider or its Personnel in connection with the Agree%“rhe rvice Provider’s liability

arising out of this clause 15.2 shall be limited to a maxjgu payable in respect of any

one occurrence or a series of related occurrences i ndar year, such amount to be

agreed in writing by the Parties.

Subject always to clauses 15.1 and 15.2 abdye, the ility of either the Service Provider or
Transnet under or in connection with th ent, whether for negligence, misrepresentation,
breach of contract or otherwise, for di ss or damage arising out of each Default or series of

related Defaults shall not excee e hundred per cent] of the Fees paid under the

schedule or Work Order to wiffch tf

Subject to clause 15.1
shall either Party begliab®g to the other for indirect or consequential loss or damage or including

ove, cept as provided in clauses 15.2 and 15.3 above, in no event

e exclusion of liability in clause 15.4 above is void or unenforceable, either
ligbility for all loss or damage under the Agreement shall be as provided in clause

in this clause 15 shall be taken as limiting the liability of the Service Provider in respect of
lause 13 [Intellectual Property Rights] or clause 17 [Confidentiality].

h INSURANCES

16.1

16.2

16.3

Without limiting the liability of the Service Provider under the Agreement, the Service Provider
shall take out insurance in respect of all risks for which it is prudent for the Service Provider to
insure against, including any liability it may have as a result of its activities under the Agreement
for theft, destruction, death or injury to any person and damage to property. The level of
insurance will be kept under review by Transnet, on an annual basis, to ensure its adequacy,
provided that any variation to the level of such insurance shall be entirely at the discretion of the

Service Provider.

The Service Provider shall arrange insurance with reputable insurers and will produce to Transnet
evidence of the existence of the policies on an annual basis within 30 [thirty] days after date of

policy renewals.

Subject to clause 16.4 below, if the Service Provider fails to effect adequate insurance under this
clause 16, it shall notify Transnet in writing as soon as it becomes aware of the reduction or

inadequate cover and Transnet may arrange or purchase such insurance. The Service Provider
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shall promptly reimburse Transnet for any premiums paid provided such insurance protects the

Service Provider’s liability. Transnet assumes no responsibility for such insurance being adequate

to protect all of the Service Provider’s liability.

16.4 In the event that the Service Provider receives written notice from its insurers advising of the

termination of its insurance cover referred to in clause 16.1 above or if the insurance ceases to be

available upon commercially reasonable terms, the Service Provider shall immediately notify

Transnet in writing of such termination and/or unavailability, whereafter either the Service

Provider or Transnet may terminate the Agreement on giving the other Party not less than 30
[thirty] days prior written notice to that effect. \

17 CONFIDENTIALITY
17.1 The Parties hereby undertake the following, with regard to anermation:

a)

)

:)
S

o) y form or manner whatsoever,
@ aton of the other, without the prior
gfen called upon to do so in accordance

with a statute, or by a court havi isdiction, or by any other duly authorised and

not to divulge or disclose to any person who

either directly or indirectly, any Confidentia
written consent of such other Party, otiger th

empowered authority or offici hicl” event the Party concerned shall do what is

reasonably possible to info r of such a demand and each shall assist the other in

seeking appropriate reli ptituting of a defensive action to protect the Confidential

Information concernel

o IS§thain strict compliance with the provisions in the Agreement;
nojto e any notes, sketches, drawings, photographs or copies of any kind of any part
0 disclosed Confidential Information, without the prior written consent of such other

rty, except when reasonably necessary for the purpose of the Agreement, in which case

such copies shall be regarded as Confidential Information;

not to de-compile, disassemble or reverse engineer any composition, compilation, concept
application, item, component de-compilation, including software or hardware disclosed and
shall not analyse any sample provided by Transnet, or otherwise determine the
composition or structure or cause to permit these tasks to be carried out except in the

performance of its obligations pursuant to the Agreement;

not to exercise less care to safeguard Transnet Confidential Information than the Party

exercises in safeguarding its own competitive, sensitive or Confidential Information;

Confidential Information disclosed by either Party to the other or by either Party to any
other party used by such Party in the performance of the Agreement, shall be dealt with as
“restricted” or shall be dealt with according to any other appropriate level of confidentiality
relevant to the nature of the information concerned, agreed between the Parties concerned

and stipulated in writing for such information in such cases;

the Parties shall not make or permit to be made by any other person subject to their

control, any public statements or issue press releases or disclose Confidential Information
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18

with regard to any matter related to the Agreement, unless written authorisation to do so

has first been obtained from the Party first disclosing such information;

h) each Party shall be entitled to disclose such aspects of Confidential Information as may be
relevant to one or more technically qualified employees or consultants of the Party who are
required in the course of their duties to receive the Confidential Information for the
Permitted Purpose provided that the employee or consultant concerned has a legitimate
interest therein, and then only to the extent necessary for the Permitted Purpose, and is
informed by the Party of the confidential nature of the Confidential Information and the
obligations of the confidentiality to which such disclosure is l‘]\ct and the Party shall
ensure such employees or consultants honour such obligations;

i) each Party shall notify the other Party of the name of qgch persOW or entity to whom any
av

Confidential Information has been disclosed as soon a ica¥le after such disclosure;

s signé®®ne Agreement. The Party disclosing the

Confidential Information shall b ible for any breach of the provisions of the

)

gign a non-disclosure undertaking.

k) each Party may by written other Party specify which of the Party’s employees,

officers or agents are gquir

17.2  The duties and obligatiqqs wi d to Confidential Information in this clause 17 shall not apply
where;

a) a Party g#n nstrate that such information is already in the public domain or becomes

avaj thg public through no breach of the Agreement by that Party, or its Personnel;

b ightfully in a Party’s possession prior to receipt from the other Party, as proven by the
figst-mentioned Party’s written records, without an infringement of an obligation or duty of

confidentiality; or
can be proved to have been rightfully received by a Party from a third party without a

breach of a duty or obligation of confidentiality; or
d) is independently developed by a Party as proven by its written records.

17.3  This clause 17 shall survive termination for any reason of the Agreement and shall remain in force
and effect from the Commencement Date of the Agreement and 5 [five] years after the
termination of the Agreement. Upon termination of the Agreement, all documentation furnished to
the Service Provider by Transnet pursuant to the.Agreement shall be returned to Transnet
including, without limitation all corporate identity equipment including dyes, blocks, labels,.

advertising matter, printing matter and the like.

TOTAL OR PARTIAL FAILURE TO PERFORM THE SCOPE OF SERVICES

Should the Service Provider fail or neglect to execute the work or to deliver any portion of the Service, as
required by the terms of the Agreement or Work Order, Transnet may cancel the Agreement or Work
Order in so far as it relates to the unexecuted work or rejected portion of the Service, and, in such event,

the provision of any remaining commitment shall remain subject in all respects to these conditions.
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20

TERM AND TERMINATION

19.1

19.3

19.4

Notwithstanding the date of signature hereof, the Commencement Date if the Agreement is [®]
and the duration shall be for a [e@] [[®]] year period, expiring on [®], unless:
a) the Agreement is terminated by either Party in accordance with the provisions incorporated

herein or in any schedules or annexures appended hereto, or otherwise in accordance with
law or equity; or

b) the Agreement is extended at Transnet’s option for a further period to be agreed by the
Parties. \\

Either Party may terminate the Agreement forthwith by notice in writiNg to the other Party where

the other Party has committed a material Default and, where such Def@lt is capable of remedy,
has failed to remedy such Default within 30 [thirty] days of wtice specifying the Default

and requiring its remedy.

Either Party may terminate the Agreement forthwit| @ ic
the other Party is unable to pay its debts as tgey falNg##or commits any act or omission which

in writing to the other Party when

would be an act of insolvency in terms o nsolvency Act, 24 of 1936 [as may be amended

$

from time to time], or if any action, ap )n or Proceeding is made with regard to it for:

a) a voluntary arrangement o, $n or reconstruction of its debts;
b) its winding-up or dissgftitio

c) the appointment, of a idafor, trustee, receiver, administrative receiver or similar officer;

or
d) any si , application or proceeding in any jurisdiction to which it is subject.
Transnet te the Agreement at any time within 2 [two] months of becoming aware of

a chang® of Nt of the Service Provider by notice in writing to the Service Provider. For the

p this clause, “control” means the right to direct the affairs of a company whether by
@p of shares, membership of the board of directors, agreement or otherwise.
1

et may cancel any schedule or Work Order hereto at any time on giving the Service
rovider 30 [thirty] days' written notice.

Notwithstanding this clause 19, either Party may cancel the Agreement without cause by giving 30
[thirty] days prior written notice thereof to the cther Party.

CONSEQUENCE OF TERMINATION

20.1

Termination in accordance with clause 19 /7erm and Termination] shall not prejudice or affect any
right of action or remedy which shall have accrued or shall thereafter accrue to either Party and all
provisions which are to survive the Agreement or impliedly do so shall remain in force and in
effect.

On termination of the Agreement or a Work Order, the Service Provider will immediately deliver
up, and procure that its Personnel will immediately deliver up to Transnet, all Deliverables and
property belonging to Transnet [or, in the event of termination of a Work Order, such as is
relevant to that Work Order] which may be in the possession of, or under the control of the

Service Provider, and certify to Transnet in writing that this has been done.

To the extent that any of the Deliverables and property referred to in clause 20.2 above are in

electronic form and contained on non-detachable storage devices, the Service Provider will provide
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20.4

20.5

20.6

20.7

Transnet with unencrypted copies of the same on magnetic media and will irretrievably destroy

and delete copies so held.

In the event that the Agreement is terminated by the Service Provider under clause 19.2 /Term
and Termination], or in the event that a Work Order is terminated by Transnet under clause 19.5
[Term and Termination], Transnet will pay to the Service Provider all outstanding Fees
[apportioned on a pro rata basis] relating to the work undertaken by the Service Provider up until
the date of such termination. Transnet will also pay the costs of any goods and materials ordered
by the Service Provider in relation to the such work for which the Service Provider has paid or is
legally obliged to pay, in which case, on delivery of such goods or mat‘&ls, the Service Provider
will promptly deliver such goods and materials to Transnet or as it maydirect.

The provisions of clauses 1 [Definitions], 6 [Warranties], 1. JIntellec@al Property Rights], 15

[Limitation of Liability], 17 [Confidentiality], 20 [Conseq. ermination], 26 [Dispute
Resolution] and 30 [Governing Law] shall survive termina iry of the Agreement.
If either Party [the Defaulting Party] commits a @ breach of the Agreement and fails to

ritten notice thereof, the other Party

itled, in addition to any other rights and remedies

remedy such breach within 30 [thirty] Busin
[hereinafter the Aggrieved Party], shall {®
liability and without prejudice to i
against the Defaulting Party.

s Days®

that it may have in terms of the Agré , to terminate the Agreement forthwith without any

which the Aggrieved Party may have for damages

Should:

a) the Service vier effect or attempt to effect a compromise or composition with its
creditorsgs

b) eit be provisionally or finally liquidated or placed under judicial management,

)
e pW¥isionally or finally; or

C iLIRr Party cease or threaten to cease to carry on its normal line of business or default or
threaten to default in the payment of its liabilities generally, or commit any act or omission

% hich would be an act of insolvency in terms of the Insolvency Act, 24 of 1936 [as may be

amended from time to time];
then the other Party shall be entitled, but not obliged, to terminate the Agreement on written
notice, in which event such termination shall be without any liabifity and without prejudice to any
claims which either Party may have for damages against the other.

ASSIGNMENT
Neither Party may assign the benefit of the Agreement or any interest hereunder except with the prior

written consent of the other. Further, in the event that Transnet wishes to assign or novate the

Agreement to any third party, the Service Provider agrees that it shall not unreasonably withhold or delay

its consent to such assignment or novation and that it shall only be entitled to recover from Transnet any

reasonable legal costs incurred by it as a direct result of such assignment or novation.

FORCE MAJEURE

22.1

Neither Party shall have any claim against the other Party arising from any failure or delay in the
performance of any obligation of either Party under the Agreement caused by an act of force
majeure such as acts of God, fire, flood, war, lockout, government action, laws or regulations,

terrorism or civil disturbance, defaults or other circumstances or factors beyond the reasonable
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control of either Party, and to the extent that the performance of obligations of either Party
hereunder is delayed by virtue of the aforegoing, any period stipulated for any such performance
shall be reasonably extended. Transnet may however rely on strikes, industrial dispute and riots

as a ground of force majeure.

22.2 Each Party will take all reasonable steps by whatever lawful means that are available, to resume
full performance as soon as practicable and will seek agreement to modification of the relevant
provisions of the Agreement in order to accommodate the new circumstances caused by the act of
force majeure. If a Party fails to agree to such modifications proposed by the other Party within
90 [ninety] days of the act of force majeure first occurring, either Pa y thereafter terminate

the Agreement with immediate notice.

23 EQUALITY AND DIVERSITY

23.1 The Service Provider will not victimise, harass or discrimi any employee of either Party

to the Agreement or any applicant for employment v arty to the Agreement due to their
gender, race, disability, age, religious belief, sexual
applies, but is not limited to employme rading, work environment, demotion, transfer,
recruitment, recruitment advertising, t i employment, rates of pay or other forms of

compensation and selection for traigs

23.2 Both Parties to the Agreemen hat they will not, and shall procure that its employees,

agents and Subcontractors Rill nop, breach any applicable discrimination legislation and any
amendments and re-endgtmen reof.
24  NON-WAIVER
24.1 Failure or y gither Party, at any time, to enforce any of the provisions of the Agreement,

shall nogin nner, be construed to be a waiver of any of that Party's rights in that regard

) a ofthe Agreement.
24.2 failyre or neglect shall not, in any manner, affect the continued, unaltered validity of the
re

% ent, or prejudice the right of that Party to institute subsequent action.

é RTIAL INVALIDITY
If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be required
to be modified, the validity, legality and enforceability of the remaining provisions shall not be affected

thereby.

26  DISPUTE RESOLUTION

26.1 Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 [ten] Business Days of such
dispute arising.

26.2 If the dispute has not been resplved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly, which proceedings shall be held in
Johannesburg.

26.3 Such dispute shall be finally resolved in accordance with the rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.
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26.4 This clause constitutes an irrevocable consent by the Parties to any proceedings in terms hereof,

and neither of the Parties shall be entitled to withdraw from the provisions of this clause or claim

at any such proceedings that it is not bound by this clause 26.

26.5 This clause 26 is severable from the rest of the Agreement and shall remain in effect even if the
Agreement is terminated for any reason.

26.6 This clause 26 shall not preclude either Party from seeking urgent relief in a court of appropriate
jurisdiction, where grounds for urgency exist.

ADDRESSES FOR NOTICES \\

27.1 The Parties to the Agreement select the physical addresses and fac§mile numbers, as detailed
hereafter, as their respective addresses for giving or sending gany noti rovided for or required
in terms of the Agreement, provided that either Party sha w to substitute such other
address or facsimile number, as may be, by written notic%her:

a) Transnet
)] For legal notices: [®]
X No. [e]
Attention: Legal Counsel
(ii) For commercigiffna [o]
Fax No. [e]
Attention: [e]
b) The j revider
( orefgal notices: [®]
Fax No. [e]
Attention: [e]
(i) For commercial matters: [®]
Fax No. [®]
Attention: [e]

27.2  Any notice shall be addressed to a Party at its physical address or delivered by hand, or sent by
facsimile.

27.3  Any notice shall be deemed to have been given:

a) if hand delivered, on the day of delivery; or
b) if posted by prepaid registered post, 10 [ten] days after the date of posting thereof; or

c) if faxed, on the date and time of sending of such fax, as evidenced by a fax confirmation
printout, provided that such notice shall be confirmed by prepaid registered post on the
date of dispatch of such fax, or, should no postal facilities be available on that date, on the

next Business Day.
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29

30

WHOLE AND ONLY AGREEMENT

28.1 The Parties hereby confirm that the Agreement constitutes the whole and only agreement
between them with regard to the subject matter of the Agreement.

28.2 The Parties hereby confirm that the Agreement replaces all other agreements which exist or may
have existed in any form whatever between them, with regard to the subject matter dealt with in
the Agreement, including any annexures, appendices, schedules or Work Order(s) appended

hereto.

AMENDMENT AND CHANGE CONTROL \\
29.1 Any requirement for an amendment or change to the Agreement gr tofa Work Order shall only be
valid if it is in writing, signed by both Parties and added tq the Agr@gment as an addendum

hereto.

29.2 In the event the Parties cannot agree upon changes, i all in good faith seek to agree

any proposed changes using the dispute resolution [ ps 1n clause 26 [Dispute Resolution).

GOVERNING LAW
The Agreement is exclusively governed by ang
South Africa and is subject to the jurisdictj

ruein accordance with the laws of the Republic of

(N§ courts of the Republic of South Africa.
30.1 Change of Law

In the Agreement, unless tNg confext otherwise requires, references to a statutory provision
include references to t statutory provision as from time to time amended, extended or re-
enacted and anyre i made under it, provided that in the event that the amendment,

a nt of any statutory provision or introduction of any new statutory

provision ial impact on the obligations of either Party, the Parties will hegotiate in
good falg t ree such amendments to the Agreement as may be appropriate in the
cigfum s. If, within a reasonable period of time, the Service Provider and Transnet cannot

ement on the nature of the changes required or on madification of Fees, Deliverables,

ties, or other terms and conditions, either Party may seek to have the matter determined in

cordance with clause 26 [Dispute Resolution] above.

COUNTERPARTS
The Agreement may be signed in any number of counterparts, all of which taken together shall constitute
one and the same instrument. Either Party may enter into the Agreement by signing any such

counterpart.

000000000
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Appendix (iii)

SUPPLY OF SKILLED HOSPITALITY

TRANSNET

r

freigh: roi!

TEMPORARY STAFF FOR THE BLUE TRAIN

PROJECT SPECIFICATION

1.1.Rates to be set out in — Pricing and dglive edule. The “Rate / Price
Structure” at RFP document, must be leted by Labour Brokers and will

7

be valid for the term of this agreep

assignment. The Rate/Price

hourly rates, the amount gaid t

or specific job function and length of
hall include details of the applicable

e employee including hourly rates for

overtime and any other &dditional information/charge relevant to that specific

assignment. The shall list each item and specify the applicable

amount that is‘x' n respect thereof.

1.2.The B requires well trained and experienced hospitality staff
wi ar lodge/ hotel experience for a period of two years i.e. 01

to 30 June 2016

S

1.3.The staff are required in the following positions and / multi skilled butler

duties for the period set out in clause 1.2:

1.3.1. 10 x Food and Beverage Butler /Naitron
1.3.2. 11 x Rooms Butler

1.3.3. 2 x Cook

1.3.4. 2 x Sous Chef

1.3.5. 3 x Scullery Hand

1.3.6. 6 x Cocktail Barman
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1.3.7. 1 x Warehouse Controller

1.4. SKILLS, STANDARDS AND RETENTION

2.

Temporary staff must be trained to The Blue Train standards at the cost of
the Labour Broker before they will be permitted to work on The Blue Train.
Due to the seasonality of The Blue Train’s business, temporagrg staff may not
be required to work for The Blue Train on a continuous b%r:d it is the
responsibility of the Labour Broker to keep the tempo&sta n its books to

ensure the retention of the skills for The Blue Traig.s! WCannot engage
new staff members of the Labour Broker. Th d Labour Broker will at
all times ensure that staff members are cqntin trained on The Blue
Train Standard Operational Procedure’n&al which will be issued by The

Blue Train to the Labour Broker.

SERVICE FEES AND CHAR@SJ:

2.1.Rates to be set i Price schedule. The “Rate / Price Schedule’on

S

-

the RFP docu ust’be completed by Labour Brokers and will be valid for

the term of ti§ ment for each specific job grade and which will apply for
he contract. The Rate/Price Structure shall include details of

the dursfi
the % hourly rates, the amount paid to the employee including hourly

%vertime and any other additional information/charge relevant to that
Qcific assignment. The annexure shall list each item and specify the

applicable amount that is paid in respect thereof.

2.2.The agency fees are to be indicated separately from the total hourly rates

paid to individual employees, UIF, COID, “RSC” and “SETA” levies and other
related employee conditions in terms of the current legislation. The Labour
Broker may increase the said fees or components thereof automatically
should any amendments to applicable legislation require such amendment,

and this increase shall only be for the amount by which the legislation has



TRANSNETI

r

increased the relevant pay component. The Labour Broker shall furnish to

The Blue Train written proof of the increase prior to implementing it.

2.3. All Labour Brokers must submit a standard costing sheet that clearly
indicates the (1) remuneration, (2) other statutory payments, (3) optional
extras and (4) Labour Broker fee and the total cost to The Blue Train in

respect of each category of employee. See Section 3 for e ﬁ\)le.
These documents are Mandatory; refer to Section 4 — Maﬂ&ry returnable

documents. V
2.4.Your hourly rates must include uniform coit o@ximately R1 500.00 per

Butler and kitchen personnel.

3. OVERTIME AND HOURS WOR SUNDAYS AND PUBLIC

HOLIDAYS (

3.1. Payroll rules:

ay time paid at x 1.5 rates

tatutory cost will be provided at 3.1% (excel leave) and includes UIF,

Skills Development Levy and COIDA provisions

3.1.6. Annual leave, Sick leave and Family responsibility Leave are provided
for at 11.54 %.(Annual leave = 5.77%, Sick leave = 4.62%, Family
Responsibility leave =1.15%)

3.2.Should The Blue Train wish to employ an Assignee in any permanent
capacity within The Blue Train, Labour Brokers are to advise whether a fee

would become due and payable by The Blue Train?



TRANSNET
Tr

Fee (if applicable and if a percentage, kindly indicate on

what the percentage is to be calculated) The Labour Broker will therefore be
required to indicate the exact fee per category as stipulated in clause 1.3.

The Blue Train reserves the right to negotiate the fee.

3.3. The Blue Train agrees that, should there be increases in sta\l‘ory wage rates

or in any contributions legislation by law (e.g. COID, UIF,&CEA, etc.) such
Blue

increases will lead to increased fees payable by T rain subject to

Para 2.2 above of the Requirements and Special fer conditions.

4. DISCIPLINARY PROCEDURES O

4.1The Labour Broker undertakes toQ in place a disciplinary code and
procedures, and the assignees e’ subject to the disciplinary code or
e Labour Broker agrees to abide by the

provisions thereof. If th& LabdUr Broker has not put in place a disciplinary

code and procedur: must comply with The Code of Good Practice in

Schedule 8 of txgr
5. SPECI IONS
5.1.HQ POT - The home depot for The Blue Train is in Pretoria.

Staff will have to join / board the train in Pretoria

elations Act

S

5.2.REMUNERATION WHILE ON TRAIN BUT NOT REQUIRED TO WORK
If an Assignees travels spare back (i.e. not assigned to any task) from
destination to the Pretoria home depot they will only be paid for 5 hours per

day or any part of a day.

5.3.REMUNERATION WHILE AWAY FROM HOME DEPOT
Whilst away from the home depot(Pretoria)upon arrival in Cape Town or any
other destination for an overnight or a weekend, temporary staff will get paid

for hours worked until the train arrives at Cape Town depot and again when



TRANSNET

r

freight rod!

they resume their duties in the morning of departure . book-off fees, book off

allowances etc. will not be paid by The Blue Train.
5.4.BONUSES - Temporary staff will not be paid any bonuses by The Blue Train

5.5.ACCOMMODATION, MEALS WHILE AWAY FROM HOME&EPOT The
Blue Train will pay for Hotel accommodation and meals. !

5.6.In the event where The Blue Train needs to travel t rep where there is
no hotel accommodation the temporary staff mig %uired to stay on
board the staff accommodation on The Blue %

5.7.TRANSPORT TO AND FROM HO PNT
In the event of an evening chart late arrival of the normal scheduled

train in Pretoria the Labour Bfo have to arrange and pay for transport
for the temporary staff

6. ACTSTOCO E CONTRACTOR:
The Labour Br bserve and ensure compliance with all requirements

(0
and obligatior% ut in the Labour Legislation of South Africa, inter alia, the

following:
6.1.Ski %ment Act, 97 of 1998 (“SDA”);

ment Equity Act, 55 of 1998 (“EEA”);

ic Conditions of Employment Act, 75 of 1997 (“BCEA”);

6.4.Labour Relations Act, 1995 (“‘LRA”);

6.5. Occupational Health and Safety Act, 85 of 1993 (“OHSA”); and

6.6. Compensation for Occupational Injuries and Diseases Act No 130 of 1993
("*COIDA").

6.7.The Labour Broker must comply with all Labour legislation.
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7. CONTINUITY OF SUPPLY / NOTIFICATION PERIOD

71. The staff required by The Blue Train will be requested from the

successful Labour Broker as and when the need arise.

7.2. Transnet (The Blue Train) reserves the right to place requests for staff
requirements until the last day of the contract for servi @to be effected
within the period specified by you beyond expiry d the contract i.e.
until completion of a trip, under the same term W itions as

agreed upon.

7.3. The Labour Broker must indicate the non period required prior to

supplying appropriately qualified /G%i staff for an assignment.

Notification Period

7.4.The Labour Broker personne OTbe allowed to exceed three consecutive
months of working for The BI gein. An adequate pool of personnel will
therefore have to be ayail®ble from which The Blue Train can draw on
rotational basis.

8. CONCESSD@/
Should Th Ain be leased / sold to a third party during the term of this
contrac ntract is concluded with the Labour Broker, The Blue Train

that any prospective lessee will be notified of the existence of this

uring the "due diligence" process and it will be included in the
aforementioned process. It may be necessary to cede and assign the contract to
the lessee, and the successful Labour Broker will have to consent to this cession

and assignment of the contract and any annexures or schedules hereto.”

Spec.BT10117
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Transnet Non Disclosure Agreement — Goods
[January 2014]

THIS AGREEMENT is made between

Transnet SOC Ltd [Transnet] [Registration No. 1990/000900/30]
whose registered office is at 49™ Floor, Carlton Centre, 150 Commissioner Street, Johanneiwrg 2001,

and

the Company as indicated in the RFP bid response hereto V

WHEREAS
Transnet and the Company wish to exchange Information [as deﬁn 1 and it is envisaged that each party
may from time to time receive Information relating to the other§in respect thereof. In consideration of each party

making available to the other such Information, the partijge®gin gree that any dealings between them shall be
subject to the terms and conditions of this Agreemen emselves will be subject to the parameters of the Bid
Document.

IT IS HEREBY AGREED

1. INTERPRETATION

In this Agreement:

1.1 Agents mean%s fficers, employees, agents, professional advisers, contractors or sub-
a

contractors, roup member;
1.2 Bid orgBid ent means Transnet’s Request for Information [RFI] Request for Proposal [RFP] or

ueg fggfuotation [RFQ], as the case may be;

al Information means any information or other data relating to one party [the Disclosing

] and/or the business carried on or proposed or intended to be carried on by that party and

hich is made available for the purposes of the Bid to the other party [the Receiving Party] or its

Agents by the Disclosing Party or its Agents or recorded in agreed minutes following oral disclosure

and any other information otherwise made available by the Disclosing Party or its Agents to the

Receiving Party or its Agents, whether before, on or after the date of this Agreement, and whether in

writing or otherwise, including any information, analysis or specifications derived from, containing or

reflecting such information but excluding information which:

a) is publicly available at the time of its disclosure or becomes publicly available [other than as a
result of disclosure by the Receiving Party or any of its Agents contrary to the terms of this
Agreement]; or

b) was lawfully in the possession of the Receiving Party or its Agents [as can be demonstrated by
its written records or other reasonable evidence] free of any restriction as to its use or

disclosure prior to its being so disclosed; or
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c) following such disclosure, becomes available to the Receiving Party or its Agents [as can be
demonstrated by its written records or other reasonable evidence] from a source other than
the Disclosing Party or its Agents, which source is not bound by any duty of confidentiality
owed, directly or indirectly, to the Disclosing Party in relation to such information;

1.4 Group means any subsidiary, any holding company and any subsidiary of any holding company of either
party; and

1.5 Information means all information in whatever form including, without limitation, any information
relating to systems, operations, plans, intentions, market opportunities, know-how, trade secrets.and

business affairs whether in writing, conveyed orally or by machine-readable medium.

2. CONFIDENTIAL INFORMATION \

2.1 All Confidential Information given by one party to this Agreement [the sing Party] to the other
party [the Receiving Party] will be treated by the Receiving Pa Wt and confidential and will
jiré&tly communicate or disclose

ial Information to any other person

not, without the Disclosing Party’s written consent, direct
[whether in writing or orally or in any other manner]
other than in accordance with the terms of this Agreem

2.2 The Receiving Party will only use the Confidentjal yformation for the sole purpose of technical and
commercial discussions between the parti lati®g to the Bid or for the subsequent performance

of any contract between the parties in yalgiioNgo the Bid.

2.3 Notwithstanding clause 2.1 above, d)Party may disclose Confidential Information:
a) to those of its Agents wigo strigtly need to know the Confidential Information for the sole

use 2 ove, provided that the Receiving Party shall ensure that such

purpose set out in

Agents are made rior to the disclosure of any part of the Confidential Information that

the same g ¢ ial and that they owe a duty of confidence to the Disclosing Party. The

Recei& all at all times remain liable for any actions of such Agents that would
ut

con ach of this Agreement; or

b) to ent required by law or the rules of any applicable regulatory authority, subject to
la 2.4 below.

2. t that the Receiving Party is required to disclose any Confidential Information in accordance

&

~ Disclosing Party regarding the form, nature, content and purpose of such disclosure or any action

witl? clause 2.3 b) above, it shall promptly notify the Disclosing Party and cooperate with the

which the Disclosing Party may reasonably take to challenge the validity of such requirement.

2.5 In the event that any Confidential Information shall be copied, disclosed or used otherwise than as
permitted under this Agreement then, upon becoming aware of the same, without prejudice to any
rights or remedies of the Disclosing Party, the Receiving Party shall as soon as practicable notify the
Disclosing Party of such event and if requested take such steps [including the institution of legal
proceedings] as shall be necessary to remedy [if capable of remedy] the default and/or to prevent
further unauthorised copying, disclosure or use.

2.6 All Confidential Information shall remain the property of the Disclosing Party and its disclosure shall not

confer on the Receiving Party any rights, including intellectual property rights over the Confidential
Information whatsoever, beyond those contained in this Agreement.
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3. RECORDS AND RETURN OF INFORMATION

3.1 The Receiving Party agrees to ensure proper and secure storage of all Information and any copies

thereof.

3.2 The Receiving Party shall keep a written record, to be supplied to the Disclosing Party upon request, of
the Confidential Information provided and any copies made thereof and, so far as is reasonably

practicable, of the location of such Confidential Information and any copies thereof.
3.3 The Company shall, within 7 [seven] days of receipt of a written demand from Transnet:
a) return all written Confidential Information [including all copies]; and

b) expunge or destroy any Confidential Information from any computer, word processor or other
device whatsoever into which it was copied, read or programme &/ he Company or on its
behalf.

3.4 The Company shall on request supply a certificate signed by a direﬂ@ts ull compliance with the

requirements of clause 3.3 b) above. %
4, ANNOUNCEMENTS

4.1 Neither party will make or permit to be made any anflounce or disclosure of its prospective interest

4.2 Neither party shall make use of the other ame or any information acquired through its dealings
with the other party for publicity or
party.

rposes without the prior written consent of the other

5. DURATION
The obligations of each p Agents under this Agreement shall survive the termination of any
discussions or negotiati the parties regarding the Bid and continue thereafter for a period of 5

[five] years.

6. PRINCIPA &

Each pa rms that it is acting as principal and not as nominee, agent or broker for any other person
and wi responsible for any costs incurred by it or its advisers in considering or pursuing the Bid
cogplying with the terms of this Agreement.
S
7. ADEQUACY OF DAMAGES
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party from pursuing any
other remedies available to it, either at law or in equity, for any such threatened or actual breach of this

Agreement, including specific performance, recovery of damages or otherwise.

8. PRIVACY AND DATA PROTECTION

8.1 The Receiving Party undertakes to comply with South Africa’s general privacy protection in terms Section
14 of the Bill of Rights in connection with this Bid and shall procure that its personnel shall observe
the provisions of such Act [as applicable] or any amendments and re-enactments thereof and any

regulations made pursuant thereto.

8.2 The Receiving Party warrants that it and its Agents have the appropriate technical and organisational
measures in place against unauthorised or unlawful processing of data relating to the Bid and against
accidental loss or destruction of, or damage to such data held or processed by them.
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9. GENERAL

9.1 Neither party may assign the benefit of this Agreement, or any interest hereunder, except with the prior
written consent of the other, save that Transnet may assign this Agreement at any time to any
member of the Transnet Group.

9.2 No failure or delay in exercising any right, power or privilege under this Agreement will operate as a
waiver of it, nor will any single or partial exercise of it preclude any further exercise or the exercise of
any right, power or privilege under this Agreement or otherwise.

9.3 The provisions of this Agreement shall be severable in the event that any of its provisions are held by a
court of competent jurisdiction or other applicable authority to be invalid, void or otherwise
unenforceable, and the remaining provisions shall remain enforceable to t*\ullest extent permitted
by law.

9.4 This Agreement may only be modified by a written agreement duly signed persons authorised on
behalf of each party. N

9.5 Nothing in this Agreement shall constitute the creation of a hip, Joint venture or agency between
the parties.

9.6 This Agreement will be governed by and construed ixccorda e with South African law and the parties

irrevocably submit to the exclusive jurisdicti outh African courts.
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